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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ROSS DRESS FOR LESS, INC. Case No. 3:14-cv-01971-SlI
Plaintiff, OPINION AND ORDER
V.

MAKARIOS-OREGON, LLC , and
WALKER PLACE, LLC ,

Defendants.

Thomas V. Dulcich and Rebecca A. Boyettelt®ABE WILLIAMSON & WYATT, PC, 1211 S.W.
Fifth Avenue, Suite 1900, Portland, OR 972G4egory D. Call and Tracy E. Reichmuth,
CROWELL & MORING, LLP, 275 Battery Street, 23rd Flo@an Francisco, CA 94111. Of
Attorneys for Plaintiff.

Jeffrey M. Edelson and Molly K. Honoré,AdkowITz HERBOLD, PC, 1211 S.W. Fifth Avenue,
Suite 3000, Portland, OR 97204. Of Attorneys for Defendant Makarios-Oregon, LLC.

Keith A. Pitt, Nicholas J. I§hde, and Phillip J. Nelson L8iDE NELSONSTANFORD, 111 S.W.
Fifth Avenue, Suite 1940, Portland, OR 97204. @baneys for Defendant Walker Place, LLC.

Michael H. Simon, District Judge.
Plaintiff Ross Dress For Less, Inc. (“Ross™PBtaintiff”) brings this declaratory action
against its two downtown Portland landlordsféhelant Makarios-Oregon, LLC (“Makarios”)

and Walker Place, LLC (“Walker Place”) (colteely “Defendants”). Ross seeks a judicial
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declaration that its proposed end-of-lease plans satisfy Ross’s aigyathder the relevant
leases. Makarios and Walker Place both assert ealiaims for a judicial declaration clarifying
the scope of Ross’s end-of-lead®igations and breach of conttaWalker Place brings an
additional counterclaim for gtutory waste under Oregon Real Statutes (“ORS”) 8§ 105.805.
All three parties have filed motions for partsaimmary judgment. Forélreasons that follow,
each party’s motion is GRANTED IRART AND DENIED IN PART.

STANDARDS

A party is entitled to summary judgmenttiie “movant shows that there is no genuine
dispute as to any material fact and the movaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The moving party has thelen of establishing the absence of a genuine
dispute of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The court must view
the evidence in the light most favorable to tloe-movant and draw all reasonable inferences in
the non-movant’s favocClicks Billiards, Inc. v. Sixshooters, In@51 F.3d 1252, 1257
(9th Cir. 2001). Although “[c]reibility determinations, the vighing of the evidence, and the
drawing of legitimate inferences from the facts mry functions, not those of a judge . . . ruling
on a motion for summary judgment,” the “mere exiseeof a scintilla oévidence in support of
the plaintiff's position [is] insufficient . . . Anderson v. Liberty Lobby, In&t77 U.S. 242, 252,
255 (1986). “Where the record takas a whole could not lead a matal trier of fact to find for
the nonmoving party, there is genuine issue for trial Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986) (citati and quotation marks omitted).

Where parties file cross-motions for sunmgnpudgment, the court “evaluate[s] each
motion separately, giving the non-moving partyeach instance the benefit of all reasonable
inferences.’A.C.L.U. of Nev. v. City of Las Vegd$6 F.3d 784, 790-91 (9th Cir. 2006)

(quotation marks and citation omittedge alsd’intos v. Pac. Creditors Ass'605 F.3d 665,
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674 (9th Cir. 2010) (“Cross-motions for summargigment are evaluated separately under [the]
same standard.”). In evaluating the motions, thart must consider each party’s evidence,
regardless under which motitime evidence is offeredl’as Vegas Sands, LLC v. Neh682

F.3d 526, 532 (9th Cir. 2011). “Where the non-mo\pagty bears the burde proof at trial,

the moving party need only prove that theransabsence of evident@support the non-moving
party’s case.In re Oracle Corp. Sec. Litig627 F.3d 376, 387 (9th Cir. 2010). Thereafter, the
non-moving party bears the burdeindesignating “specific facts denstrating the existence of
genuine issues for trialld. “This burden is not a light oneld. The Supreme Court has directed
that in such a situation, the non-moving partystdo more than raise a “metaphysical doubt” as
to the material facts at issudatsushita 475 U.S. at 586.

BACKGROUND

The events in this case date backh® mid-1900s and involve longstanding landlord-
tenant relationships in Ptahd, Oregon’s historic downtown. In 1946, J.J. Newberry Co.,
Incorporated (“Newberry”), a national retail chain of “five-and-dime” department stores, set in
motion plans to open its largedbre nationwide in downtown Rtand. In preparation for the
opening of this store, Newberry entered intease (the “1946 Failing Lease”) that allowed the
department store chain to renovate an engstiowntown building (the “Failing Building,”
located at 620 S.W. Fifth Avenue) and alsostruct a new buildinglfe “Richmond Building,”
adjacently located at 618 S.W. Fifivenue) on the neighboring propettifter the completion
of construction, the Richmond Building’s colunarsd floors aligned exacthyith those of the

Failing Building, as designed, and the two buitgi shared conjoined retail spaces in the

! The two properties were under common owhigrat the time. Mary F. Failing, Henry
Cabell, and trustees of the will of Henriettdidein Failing (collectively the “Failing Landlords”)
were the original lessors of 618 aB20 S.W. Fifth Avenue to Newberry.
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basement and on the first and second fladesvberry opened this Fifth Avenue space for
business in 1953.

A. Newberry’s Tenancy

1. Requirements to Separate the Failing Building from the Richmond Building

Behind the scenes of the grand opening angoing operation of Newberry’s downtown
department store was a ratlmique landlord-tenant arrangent. The arrangement—from its
very beginning in 1946 up to the present day—nexgliamong other things, that the tenants of
the Failing Building and Richmond Building seate the buildings when the tenancies end.
Before the completion of the Richmond Bing, the 1946 Failing Lease provided that the
Richmond Building “shall be so cangcted that by the installatiaof partition walls between it
and the Failing Building, it can be used aslagmtained [sic] building as regards plumbing,
heating, wiring and vertical traportation.” Dkt. 61-3 at 18.

Ten years later, on August 31, 1956, thdik@iLandlords and Newberry amended and
restated the 1946 Failing Lease with a new I¢e“1956 Failing Lease”). This lease, among
its many provisions, stated that at the termimatibNewberry’s tenancy in the Failing Building,
Newberry would “at [Newberry’s] sole cost aedpense do and perform such work as shall be
necessary to physically separadad constitute entirely indepeéent and self-sufficient, the
[Failing Building] from the adjacent ‘Richmond Bding’ premises.” Dkt. 61-2 at 5. The lease,
“[w]ithout limiting the generality of the foregoingstated that this separation work must
include:

removal of the escalators and thesing in of the openings in the
floors and walls of the Failing Building which accommodate the
same; construction of footings and masonry curtain walls along the
easterly boundary line of the demised premises; and such
appropriate alterations, changeslaelocations of portions of the

plumbing, electric, and other systems and apparatuses as may be
necessary to make the ‘Failing Building’ space independent of the
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‘Richmond Building.” The material used in said work shall
conform to the material of sakehiling Building, and the work
shall be done in a good and workmanlike manner.

Also in August of 1956, the Failing Lamttls deeded the Richmond Building to
Newberry. According to the deed (the “Newberged”), “the foundations and footings” of the
Richmond Building and the Failing Buildinghall be and remainommon foundations and
footings for the mutual use and benefit of theipa hereto, their heirs, successors and assigns,
so long as said foundations and footings sttathd, and this agreement shall be deemed a
covenant running with the land.” Dkt. 61-52tNotwithstanding theommon foundations and
footings, the deed also granted to the paudie easement to enter each other’s property,
exercisable at the time Newbewyits successors ceasewtwupy the Richmond Building or
Newberry’s leased space in the Failing Building,

to the extent reasonably requiedemove the escalators crossing
the property line and properly close up the openings in the floors
which accommodate such escalators, construct such good and
sufficient masonry curtain wallong the property line between
the Failing Building and the preses hereby conveyed as may be
required to physically separataid structures, and make such
alterations and changes in andhe electrical, plumbing and other

systems and apparatuses as may be necessary to completely
separate said buildings.

Id. at 3.

Newberry owned the Richmond Building fleo more than a month. In September 1956,
Newberry entered into a “sale lease-back” seartion with New York Life Insurance Company
(“New York Life”). On the same day, Newtyg both deeded the Richmond Building to New
York Life and signed a lease (the “1956 Richmaedse”) with New York Life. Similar to the
Newberry deed, the deed to New York Life (the “New York Life Deed”) required that the

foundations and footings ofatFailing Building and Richmond Building remain in common “so
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long as such foundations and footings shall staDkk. 61-6 at 2. Further, the New York Life
Deed echoed the Newberry Deed’s easementfamvigranting New York Life an easement to
enter the Failing Building, exercisable at thedtithe grantor or its successors should cease to
occupy the Richmond Building or leasggiace in the Failing Building,

to the extent reasonably requiredeémove the escalators crossing
the property line and properly close up the openings in the floors
which accommodate such escalators, construct such good and
sufficient masonry curtain wallong the property line between
said‘Failing Building’ and [théRichmond Building] as may be
required to physically separataid structures, and make such
alterations and changes in andhe electrical, plumbing and other
systems and apparatuses as may be necessary to completely
separate said buildings.

Dkt. 61-6 at 2.
The 1956 Richmond Lease to Newberry also contained a provision for separating the
Richmond Building from the Failing Blding. In § 16.02, that lease stated:

The Tenant agrees that, prior te #xpiration of this lease or, in

the event of termination of thisase for any reason whatsoever,
promptly after such termination,gflenant, at the Tenant’s sole

cost and expense, shall make salthrations to the building then
erected on the demised premises as shall be necessary to constitute
such building an entirely independeand self-sufficient structure.
Such alterations shall include, without in any way limiting the
generality of the foregoing, the removal of escalators, the
construction of footings and a masonry curtain wall along the
westerly boundary line of the demised premises, the removal of
any facing encroaching upon adjmig premises, the removal of
signs, the relocation of plumbing, dugipes, sprinklers, electrical
wiring, lighting fixturesand exhaust ducts, twstallation of a new

soil connection to the city sewer, a new steam connection and new
electrical service conduits aeduipment and provision for a new
toilet and restroom. The prowsis of this Section 16.02 shall

survive the expiration or artgrmination of this lease.

Dkt. 61-1 at 43-44.
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2. Other Requirements of the 1956 Failing and Richmond Leases
a. 1956 Failing Lease

Among its other provisions, the 1956 Failingase contained requirements generally
relating to the condition in which Newberry covereghto return the premises at the lease’s end.
Newberry agreed that when the lease expired, Newberry would “surrender the premises to the
Lessors or those having their gsttherein in the same condition as that in which the Lessee is,
by the terms of this lease, obligated to petphemises, reasonable use and wear thereof, and
damage due to fire, alone excepted.” Dkt.264t 10. Relating to the condition in which
Newberry was obligated to put the premises, Nawbagreed to “at its own cost and expense
keep the leased premises in good condition and repaiat 9. Newberry also agreed “[n]ot to
commit or suffer any strip or waste of the leased premitgsat 10. The lease further required
Newberryto comply with, “at its own expense,” allegant federal, state, and city “laws,
ordinances, rules and regulatians pertaining to the lead premises, occasioned by or
affecting the use of the leased premises by Leskkat 10-11. Newberry did not, however,
accept responsibility for compliance “in so farsagh laws, ordinances, rules and regulations
may require structural changesanadditions or improvements tioe foundation, exterior walls,
roof or sidewalks thereofld. at 11.

The Failing Lease’s original term was for B€ars, expiring in February 1987. Dkt. 61-2
at 4. The lease was amended on or abopiteB®er 30, 1983; February 21, 1990; March 1,
1996; October 20, 2006; and May 6, 2009, giving tharieéthe option to extend the lease up to

January 31, 2043. Dkts. 1-4B2; Dkt. 1-6 atf.

2 Newberry and Walker Plasepredecessors in intesteagreed to the 1983 and 1990
amendments. Ross and Walker Place’s immediaidegessors in interesgreed to the 1996 and
2006 amendments. Ross and Walker Place agreed to the 2009 amendment.
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b. 1956 Richmond Lease
The 1956 Richmond Lease also contained pronssrelating to the condition in which

Newberry promised to return the laing. In 8 16.01, that lease stated:
The Tenant shall, upon the expiratior termination of this lease
for any reason whatsoever, surrenethe Landlord the buildings,
structures and building equipndhen upon the demised premises,
together with all alterations amdplacements thereof then on the
demised premises, in good order, condition and repair, except for
reasonable wear and tear; proddbowever, that if the Tenant
shall have made any alteiatior alterations adapting the
buildings, structures and building equipment upon the demised
premises for multiple occupancy, then, in such event, prior to the
expiration or termination of this lease, the Tenant, at the
Landlord’s request, shall restasaid buildings, structures and

building equipment to the ordand condition which existed prior
to such alteration or alterations.

Dkt. 61-1 at 42,

Newberry also agreed to several other gpovisions in the 1956 Richmond Lease. In
8 4.01, Newberry agreed thatibuld not, without the landldis prior permission, use the
Richmond Building “for any purposether than mercantile purposekld” at 10. Next, in § 4.02,
Newberry agreed that it would, “at no expendwtsoever to the Landlord,” ensure that the
condition of the Richmond Building complied “witil laws and ordinaces and the orders,
rules, regulations and requiremgwf all federal, state, county and municipal governments, and
appropriate departments, commissions, boandsofficers thereof.” Dkt. 61-1 at 10. Newberry
would ensure compliance with all laws, ordinasicrules, and regulations, both “foreseen and
unforeseen, ordinary as well as extraordinarg, \&hether or not the same shall presently be

within the contemplatio of the parties hereto or shailolve any change of governmental

3 “Demise,” as used in realtase transactions, means “[t|henveyance of an estate usu.
for a term of years, a lease <the demise of the land for one y8#aeK’'s Law Dictionary524
(10th ed. 2014).
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policy or require structural or extraordinary repairs, alterations or additioh$4oreover,
Newberry agreed to ensure comptiarfirrespective of the cost thereold.

Additionally, § 7.01 obligated Newberry to “ab expense whatsoever to the Landlord,
take good care of the demised premises nd..a. not do or suffer any waste with respect
thereto.” Dkt. 61-1 at 16-17. This requiremergant that Newberry agreed to “promptly make
all repairs, interior and exteriostructural and non4stctural, ordinary awell as extraordinary,
foreseen as well as unforeseen, necessaryeip $&d buildings and improvements in good and
lawful order and condition.ld. at 17. As used in the lease, “repairs” means “replacements,
restoration and/or renewals when necessaaly The section further required Newberry to “keep
and maintain all portions of the demised pisas, including, withouimitation, all building
equipment, heating plant and system, air conditioning plant and system, and the sidewalks
adjoining the same, in aedn and orderly conditionld.

Finally, in § 9.01, the 1956 Richmond Leasguieed Newberry to “make no structural
alterations to the building dnuildings now or hereafter erect upon the demised premisdsl”
at 21. Section 9.01 further requirB@wberry to refrain from “mk[ing] any other alterations
which would change the character of said baddr buildings, or which would weaken or
impair the structural integrity, dessen the value shid building or buildigs, without the prior
written consent of the Landlord, which cens shall not be ueasonably withheld.Id.

The Richmond Lease’s original term was 30 years, expiring in September 1986. The
Richmond Lease provided, however, that Newbbag the option to exercise three ten-year
extensions, with the lastension expiring on September 30, 2016. Dkt. 61-1 at 3.

B. Ross’s Tenancy
In 1992, Newberry’s parent company, Mo@r Corporation, filed for bankruptcy.

Ultimately, financial difficulties led to the shating of Newberry’s downtown Portland store.
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But with Newberry’s closing, a new era foetkailing Building and Richmond Building began.
In the bankruptcy proceeding, the bankruptcy tauthorized the assignment to Ross of both
the 1946 Failing Lease, as amended by the 1956 Failing Lease, and the 1956 Richmond Lease.
Ross planned to use the space to afgeown department store.

On March 1, 1996, Ross entered into a Shtirendment to the Failing Lease (“Sixth
Amendment”). Ross affirmed that it had as®d all of Newberry’s existing obligations,
“including specifically, but not by way of limitatn, the obligation to physally separate and
restore the premises at the expiration or uponitetion of the Lease, as described in the
paragraph entitled ‘Severanaai page 3 of the August 31, 1956 amendment and restatement of
the Lease.” Dkt. 61-4 at 2. The Sixth Amendmaeb gave Ross the right to remodel the Failing
Building after obtaining written approval ofelplans from the landlord. “In altering or
remodeling the leased premises,” Ross agreedittivauld “not injureor change the general
structural character of the leased premisd¢b@building of which the premises are a part” and
that Ross would do all work “in full compliancetivall federal, state and municipal laws and
regulations.”ld. at 4. Ross further agreed that it wabtibear any responsibility for costs and
expenses associated with any modifications eédothilding which, as a result of Lessee’s work or
other activities in the building, may be reeud by federal, state or local laws$d’ at 4. Such
laws included but were “not limited to the Americans with Disabilities Act, seismic laws, fire
and life safety laws, environmental azardous material laws and regulationd.”

In June 1996, Ross submitted its remodel plarie City of Portland. As part of the

plans, Ross proposed removinge staircase and infilliiginother staircase between the first

* The Director of Construction, John Haskis&ted that the opening where the grand
staircase in the Failing Building once allowet@ss from the first floor to the basement was
filled in so that the staircase was not accessibkt. 56-1 at 18. He emphasized that the
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floors and the basements of the Failing Building and Richmond Building because Ross did not
plan to use the basement space for redaieDkt. 56-2 at 3. In its plans submitted to the City,
Ross designated the unused area ib#sements as “VANCANT NO OCCUPANCY — NO
STORAGE SEPARATE PERMIT REQUIRED FOOCCUPANCY.” Dkt. 61-14 at 2. The
“vacant” designation meant that Ross would netht® meet certain code obligations required

for occupancy. Parts of the basements of tleeliwildings remained accessible by elevators and
a small staircase for storage and office spgeeDkt. 56-2 at 2-4. The City of Portland

approved Ross’s plans, and the Rosesesbpened for business on October 17, 1996.

Walker Place purchased the Failing Bunlglon December 1, 2006, and is the current
landlord of that building. Members of the Caliois family acquired the Richmond Building in
1986, and in July 2011, some of the family meralmeganized Makario$4akarios now serves
as the landlord of the Richmomldiilding. Both Walker Place aridakarios contend that neither
they nor their predecessorsiimerest gave Ross writtep@oval to reduce the allowable
occupancy of the basement space.

Ross currently operates a “dd’s Discountstha space that ibbk over from Newberry.
Although Ross asserts that it retains the riglexiend its lease of the Failing Building, the
current term expires on September 30, 2016. Rodsnger has any options to extend the
1956 Richmond Lease, which also expiresSeptember 30, 2016. In preparation for the
expiration of its leases, Ross hired a design teaphan how Ross would “separate” the Failing

Building and Richmond Building from each other.

“staircase is there” and resitny it to use “would be just pbably a question of removing the
infill.” 1d. at 19. The plans specified thae grand staircase would bkefld in to “match adjacent
surface.” Dkt. 56-2 at 3. In its brief, Makaridescribes the remodel thfe grand staircase as
“cover[ing] the [staircase] withew floor framing.” Dkt. 57 at 10.
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To meet its surrend@bligations, Ross proposes to “phydlg separate the basements,
first floors and second floors of [the FailiBgilding and Richmond Building] by erecting a
dividing wall and taking steps oessary to separate various building systems.” Dkt. 1 | 1.
According to Ross, it has no obligation to undket additional renovatins of the buildings.
Walker Place and Makarios respdhdt: (1) Ross’s plans to sepi&r#he buildings do not render
the buildings “entirely independent and self-suiéfnt” because, in parthe plans do not sever
the connections between the buildings or addsezoy lateral support; and (2) to comply with
its surrender obligations, Ross must restoegilisement space to its pre-1996 occupancy
capacity.

C. The May 2015 State Court Forcible Entry and Detainer (“FED”) Action

In May 2015, Makarios filed an FED etimn action against Ross in state court
(captionedViakarios-Oregon, LLC v. Ross Dress-For-Less,,INultnomah County Circuit
Court, Case No. 15LT04763). In its complaiviakarios alleged #it Ross breached its
obligations to maintain the premises in ga@wder and repair as required by § 7.01 of the
1956 Richmond Lease. The case was tried béfuignomah County Circuit Judge Jerry B.
Hodson, and the trial lasted more than six dAysrial, Makarios presented evidence of the
condition of the Richmond Building and the chas that Ross made as part of its 1996
renovations.

On July 29, 2015, Judge Hodson denied all of Makarios’s claims in a decision that he
read into the record. Judge Hodson ruled that Maekdailed to meet itburden of proving that
Ross breached its obligations under the 1956rRactd Lease. As he explained, Judge Hodson
found that: (1) the parties’ course of dealin@o20 years established that they understood that
the vacant floors “would be kept in this conditidikt. 61-28 at 13); (2) #aparties’ course of

dealing established that thagderstood the elevators and stages would be kept in their
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current condition; (3) the roof was in goaahdition; (4) the building envelope was in good
condition; (5) there was insufficient evidence melyag any issues with the windows; (6) there
was insufficient evidence of spalling that needegehir; (7) the doctrine of laches, estoppel, and
waiver barred Makarios’s claims; and (8) Rossrhtishow that Makarios had “unclean hands.”
Dkt. 61-28 at 10-17. Other than the continuatbconditions that existed in May 2015 and
some maintenance performed by Ross, Makannukits experts haveot identified any

significant changes to the Richmond Buildingttbccurred after Judge Hodson'’s decision.

DISCUSSION
A. Separation of the Failing Building from the Richmond Building

Arguing that the relevant leases do not require Ross to eliminate sharedilateral (
horizontal) forces ocreate a new “joinf’between the Failing Building and Richmond Building,

Ross moves for partial summary judgment on a&snclfor declaratory teef and Defendants’

® Ross raises several objections to thidewe submitted by Defendants. First, Ross
objects to the unsworn statements of WaRlaice’s experts William Bailey and Mark Hennigh.
SeeDkt. 78 at 23-24. Walker Place responded by resubmitting the reports with attestations.
Second, Ross objects to parggrahree of Brandon Anderson’s Declaration and paragraphs 13-
14 of William Bailey’s Declaration on the groundsitithese paragraphs are speculative and not
based on personal knowled@eeDkt. 86 at 10 n.4. Third, Rosbjects to Brandon Anderson’s
Declaration regarding market rentras helpful to the trier of facGee idat 18 n.8. Fourth,
Ross objects to the email attached to KeithiPdeclaration as Exhit C (Dkt. 75-3) as
irrelevant and inadmissible hears&geDkt. 86 at 19. The Court considers Ross’s second, third,
and fourth objections to be primarily digative of the summary judgment standade Burch
v. Regents of the Univ. of Cad33 F. Supp. 2d 1110, 1119 (E.D. Cal. 2006) (noting that
“objections to evidence on the ground that itislgvant, speculativend/or argumentative, or
that it constitutes an improper legal conatunsare all duplicative dhe summary judgment
standard itself”). To the exteRioss’s fourth objection raiségarsay issues, the Court overrules
the objection because the Court considers theeagglonly for purposes of the email’s effect on
Ross. The Court has reviewed the evidencelamgarties’ argumestunder the appropriate
summary judgment standard. The Court doesaonsider inadmissiblevidence in deciding
these cross-motions for summary judgment.

® Makarios defines “joint” as “a minimum 4@ch air gap . . . between the buildings.”
Dkt. 57 at 14.
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counterclaims for declaratory relief and brea€leontract. Defendants move for partial
summary judgment on Ross’s daeltory judgment claim on tlggounds that Ross’s plans do
not comply with Ross’s obligations under thgesance provision of the 1956 Failing Lease and
8 16.02 of the 1956 Richmond Lease to render badting “entirely irdependent and self-
sufficient.” At the heart of the pes’ dispute is the meaning tife phrase “entirely independent
and self-sufficient,” found in both tHE56 Failing Lease and 1956 Richmond Lease.

1. Contract Interpretation Under Oregon Law

In this case based on diversity jurigdha, Oregon’s substantive law goverBge Getlin
v. Maryland Cas. C9196 F.2d 249, 250 (9th Cir. 1952) (‘i§tcase is in federal court by
diversity of citizenship onlyThe law of the state in whidhe court sits must apply.”gnook v.
St. Paul Fire & Marine Ins. C0220 F. Supp. 314, 316-17 (D. Or. 1963)his being a diversity
case, jurisdiction is grounded tmat fact and the [insurancedlicy must be interpreted and
construed in accordance with thaws of Oregon, the place wieethe contract was made.”).

Because the resolution of tharties’ dispute turns upon tirgerpretation of a phrase in
the parties’ leases, ordinary prin@plof contract interpretation applyarold Schnitzer Props.
v. Tradewell Grp., In¢.104 Or. App. 19, 23 (1990) (“Oregon treats a commercial lease as a
contract and, in the absence of a provisiothelease to the contya ordinary contract
principles apply.”). Under Oregon law, the “cenisslue” in interpreting ahse is “the intent of
the partiesat the time of the execution of the le&&tark St. Properties., Inc. v. Teyfar7
Or. 649, 658 (1977) (emphasis added). In addition, the Ninth Circuit recently confirmed that the
“fundamental goal of contract inferetation is to giveffect to the mutual intent of the parties
as it existed at the time of contractinghis fundamental axiom is widely accepted and

uncontested.Pauma Band of Luiseno Mission IndiasfsPauma & Yuima Reservation v.
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California, --- F.3d ---, 2015 WL 9245245, at *6 (9@ir. Dec. 18, 2015) (citation omitted)
(emphasis in original).

The leading Oregon case on aact interpretation i¥ogman v. Parroft325 Or. 358
(1997). InYogmanthe Oregon Supreme Court establishétree-step process for interpreting a
disputed contractual provision.ri, the court must determine whether, as a matter of law, the
relevant provision is ambiguousl. at 361. A contractual prova is ambiguous if it can
“reasonably be given more thane plausiblénterpretation.’Williams v. RJ Reynolds Tobacco
Co, 351 Or. 368, 379 (2011). “The court must, if possibbnstrue the contso as to give
effect to all of its provisions.ld. Further, when construing a cordtgrovision, the court is “not
to insert what has been omitted, ootuoit what has been inserted.” ORS § 42.23@ also
Yogman 325 Or. at 361 (citing ORS § 42.230st¢p one of the analysis).

The analysis ends if the meaning of the prawiss clear from the text and context of the

contract.Williams, 351 Or. at 379-80. The court then appliee contractual ten to the facts.
See YogmarB25 Or. at 361. If the provision is ambiguphewever, the court proceeds to the
second stefdd. at 363. At the second step, the triefaaft examines extrinsic evidence of the
contracting parties’ intent anastrues the contractual provisiamnsistent with that intent, if
such a resolution can be determinield Oregon follows the objectiviheory of contracts, and
relevant evidence at step two may include actual “manifestations of,iateevidenced by the
parties’ communications and actsldldner v. Holdner176 Or. App. 111, 120 (2001) (quotation
marks omitted). If, after examining extrinsic estiate, the contract is still ambiguous, the court
applies appropriate maxims of construction at the third Stegman 326 Or. at 364.

Oregon courts have generallyidhéhat summary judgment isappropriate when the trial

court finds an ambiguity at step one of ¥mgmaranalysisSee, e.gDial Temp. Help Serv.,
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Inc. v. DLF Int'l Seeds, Inc255 Or. App. 609, 611 (2013) (thecigeral rule” is that the
meaning of a contract may be disposed ofvay of summary judgment only if its terms are
unambiguous)PGF Care Ctr., Inc. v. Wolf&08 Or. App. 145, 151 (2006) (“Disputes over the
meaning of a contract provision may not be digpasf by summary judgme if the provision is
ambiguous.”). The courts have, however, clarifiedt tit [is] not the amlguity of the contract
that render[s] summary judgmengappropriate, but that the émguity represent[s] a dispute
over a genuine issue of material fadial, 255 Or. App. at 611.

There exists “at least two circumstancesvirich the ‘general rule’ [that summary
judgment is inappropriate A&ogmarstep two] does not applyld. at 612.Yogmarnitself
recognizes the first of these circumstances. Sumjudgment may be appropriate after step one
of theYogmananalysis if “[t]he parties agree thad additional evidencef the contracting
parties’ intent is available beyond whsin the summaryudgment record.Yogman 325 Or.
at 364. In other words, summary judgment is appate if “despite the ambiguity, no genuine
issue of material fact remain[s] to be trieBial, 255 Or. App. at 612. The second circumstance
arises when “the party that b[ghthe burden of presenting evideno establish the existence of
a genuine issue of materfakt has failed to do soldl. In this circumstance, “there is no relevant
extrinsic evidence to resolveettambiguity,” and the court mgyoperly interpret the ambiguous
provision as a matter of lawladson v. W. Or. Conference Ass’n of Seventh-Day Advegfi§ts
Or. App. 380, 389 n.3 (2006).

2. Yogman Step One: Whether the Lease Provisions Have More Than One
Plausible Interpretation

Applying step one of th€ogmaranalysis, the Court firgtonsiders whether the lease
provisions are open to more than one reasonatdepretation. Both 1956 leases call for making

the buildings “entirely independent and self-suiéfnt.” According to the leases, separating the
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buildings shall include, but is not limited wynstruction of “footings” and “masonry curtain
wall(s)” along the boundaryetween the properties.

Ross argues that the plain meaning of theskeastablish that “emély independent and
self-sufficient” does not include sawingoiugh the buildings andeating a physical gap
between them. Ross emphasizes that the le@ses mention eliminating shared lateral or
seismic forces, cutting portions of the buildingsyering floor diaphragms or joists, removing or
replacing structural support, or moving or building walls awaynfthe property line in order to
achieve separation.

Defendants respond that the plain meaning ofifely independent and self-sufficient” is
that at the end of the leases, Ross must etisar¢éhe buildings becontleir own structures,
entirely free from one another, addition to ensuring #t the buildings have separate and self-
sufficient systems. According to Defendamtssuring that the buildings become separate
structures requires severing the buildings’ catioes and providing necessary lateral support
that complies with current seismic regulatiomssupport of their argument, Defendants cite
dictionary definitions of “independent,” “sedfafficient,” and “structure” from 14 years adgtee
Dkt. 57 at 18. Because these definitions dodawé back to 1956, however, they are of lesser
help in determining what thearties intended 60 years ago.

The Court looks first to the context in whithe phrase “entirely independent and self-
sufficient” appears in the 1956 leases. The 195fhgd_ease states that the tenant must do
whatever “shall be necessary to physically separate, and constitute entirely independent and self-
sufficient, the [Failing Building] from the aaent ‘Richmond Building’ premises.” Dkt. 61-2
at 5. The non-exclusive list of wiothat must be done includes:

removal of the escalators and thesing in of the openings in the
floors and walls of the Failing Building which accommodate the
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same; construction of footings and masonry curtain walls along the
easterly boundary line of the demised premises; and such
appropriate alterations, changeslaelocations of portions of the
plumbing, electric, and other systems and apparatuses as may be
necessary to make the “Failing iBing” space independent of the
“Richmond Building”.

The 1956 Richmond Lease similarly requiresat@ver work “shall be necessary to
constitute [the Richmond Building] an entréendependent and sediufficient structure.”
Dkt. 61-1 at 43. The non-exclusive list of wdhat must be done resembles the list in the 1956
Failing Lease, stating:

the removal of escalators, the construction of footings and a
masonry curtain wall along the westerly boundary line of the
demised premises, the remoweélny facing encroaching upon
adjoining premises, the removal of signs, the relocation of
plumbing, drain pipes, sprinkigrelectrical wiring, lighting

fixtures and exhaust ducts, thetallation of a new soil connection
to the city sewer, a new steam connection and new electrical

service conduits and equipmentgprovision for a new toilet and
rest room.

Id. at 43-44.

Although the list of work that must be done in order to make the buildings “entirely
independent and self-sufficient” is explicitpdn-exhaustive,” the examples given indicate the
type of work that the parties envisioned wibbk necessary to “separate” the buildings. The
examples primarily concern the buildings’ systems, such asuh#&pig and electrical systems.
Some of the items are mainly cosmetic in natsweh as “the closing in of the openings in the
floors and walls” and “the removal of signs.”@ 1956 Failing Lease also states that the “space”
of the two buildings must be “independent.”

To understand what the parties intended in 186 Court looks to the definitions of the

terms they used as those terms were defined atound the time of contracting. A dictionary
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from 1934 defines “independent” as “[n]ot subjextontrol by othersjot subordinate; self-
governing; sovereign; free; as, imdependenstate.”"Webster’'s Second New Int’l Dictionary
1262 (unabridged ed. 1934) (emplsasioriginal). “Self-sufficient” was defined as “[a]ble to
accomplish one’s own aims or ends, or to graiifg’s own desires, without external aid or co-
operation.”ld. at 2272. “Structure” meant “[sJomethiegnstructed or built, as a building, a
dam, a bridge; . . . an edificdd. at 2501.

The text and context of the leases andé¢nes used by the parties establish that the
parties intended both the Failing Building and Bichmond Building to allow separate owners
to exercise all the ordinaryaitdents of separate ownershipc8uncidents of ownership would
require separate heating, ploimg, and electrical systems pseate ingress and egress, and
access to each floor via the bunlg’'s own stairways and elevators. The requirement to have a
masonry curtain wall or walls indicates tleaich building must have its own functional space
such that one building’s boundariearly ends and the other burld’s boundary clearly begins.
Nothing in the leases suggests that in 1956 parties would havenderstood “entirely
independent and self-sufficient” also to meaat each building would have its own lateral
(horizontal) support or could norger “touch” the other building.

In addition, in § 9.01, the 1956 Richmonddse required Newberry to “make no
structural alterations to thmuilding or buildings now or hieafter erected upon the demised
premises.” Dkt.61-1 at 21. The creation of arijgi or gap, which Makaos says is required,
would be a “structural alteration” to the buildiin conflict with this prohibition. Attempting to
give effect to all of the lease’s provisions ttiugher supports Ross’sterpretation as the only

plausible reading of the disputed terntlie context of the lease as a whole.
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Thus, the Court finds that the separatioomsions of the leas are unambiguous and
have only one plausible interpagion. According to the leases, Ross must “separate” the
buildings such that different owners may separately execoisglete control over each
building. The term “entirely independent and selffisient” does not meathat that Ross must
create a “joint” or gap between the buildings, must ensure that the Richmond Building and the
Failing Building do not “touch,” omust add lateral (horizontadupport sufficient to comply
with current seismic regulatioagplicable to new construction.

The Court, therefore, has need to reach step two of tNegmanranalysis. Moreover,
even if the separation provision was ambiguousthedCourt needed to proceed to step two of
Yogman consideration of the undisputegtrinsic evidence presentby the parties would yield
the same result. The Court turns to that issue next.

3. Yogman Step Two: Whether the Undisputed Extrinsic Evidence Also Establishes
the Parties’ Intent

At step two, the Court looks &xtrinsic evidence to undéasid what the parties meant by
“entirely independent and self-sufficient” sttures. Under the genérale, any ambiguity
found at step one would make summary judgmeaypnopriate, but here, the parties agree that
summary judgment is the proper vehicle faalging their dispute because the extrinsic
evidence is undisputed. In such circumstancesua may examine the extrinsic evidence in a
summary judgment proceedingdonstrue a contractual piision as a matter of lavéee Dial
255 Or. App. at 611-612.

The parties agree that th&42 Building Code of the Cityf Portland (“1942 Code”)
governed the construction of the Richmond Buildangl was in effect at the time the 1956 leases
were signed. Defendants’ expert witnes#litn Bailey testified that the 1942 Code “was

primarily based on structural losdr vertical loads.” Dkt. 61-34 at 48. That meant that buildings
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were usually designed to withatagravity loads rather than baakd-forth, lateral (horizontal)
seismic loadsld. According to Mr. Bailey, the two buildgs are currently “independent” for
purposes of vertical, gravity loadd. at 47. Mr. Bailey furtheacknowledged that in 1956, it
was very common for buildings in Portland to “abut up against each oftheat’49.

In addition, the 1942 Code provides definitidosseveral types of walls. The 1942 Code
defines “curtain wall” as “a wall running betweeolumns which carries its own weight but no
other loads and extends through more thanstory.” Dkt. 60-4 at 6. That Code also
distinguishes a “curtain wall” frorseveral other types of wallsciading a “division wall” that
“divides a building into parts for fire protection ather purposes”; a “fillr wall” that is “built
between columns of piers carrying loads of the structure, theight of which is carried in
each story by means connected to columns or piansl’ a “party wall” that “separates 2 or more
buildings or is a wall built to besed jointly by separate building$d. The only definition of a
“wall” that mentions lateral forces is a “retaagiwall,” which is “subjected to lateral pressure
other than that of the windld. These definitions indicate that‘curtain wall” is different from
a “party wall,” which is shared within @mong one or more buildings. Nothing in the 1942
Code, however, indicates that a “curtain wall” mostan exterior wall it is exposed to the
outside elements or that such a curtain wall@¢owit abut up against the curtain wall of another
building that is adjacent. Thus, a single ‘tgamwall might be insufficient, but two abutting
curtain walls would suffice.

The Newberry and New York Life Deeds alselp establish some of the historical
understanding that informed the 1956 leaseh Parties to the 1956 Failing Lease negotiated
the Newberry Deed. Both parties to the 186éhmond Lease negotiat¢he New York Life

Deed. Because the deeds were negotiatgopabamately the same time that the parties
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negotiated the leases, the deeds provide gpngance as to whatdlparties itended by
“entirely independent and self-sufficient.” THeeds call for the buildgs eventually to be
“physically separate[d]” and provide for thenstruction of “masonry curtain walls along the
property line” between the buildingdkt. 61-5 at 3; Dkt. 61-6 at 2. Despite this requirement,
both deeds also provide for “common” footiraged foundations “so long as [said] foundations
and footings shall stand.” Dkt. 61-5 at 2; Dkt-®at 2. Thus, the deedenfirm that the parties
did not envision separating the buildings’ foundas or footings or creating a joint or gap
between them.

Moreover, the 1946 Failing Lease, sigimsdthe original Failing Landlords and
Newberry before the construction of the Richm&uilding, also shedsdht on what the parties
intended and envisioned foretlwo buildings. The 1946 Failing Lease allowed Newberry to
demolish the old building on the Richmond propeftye lease also set forth requirements for
the new Richmond Building’s construction. Tlease required Newberry to construct the
Richmond Building so “that by the installatiof partition walls between it and the Failing
Building, it can be used as a self contaifsd] building as regards plumbing, heating, wiring
and vertical transportation” Dkt. 61-3 at 18.eTtR46 Failing Lease is natdefinitive indication
of what the Failing Landlords and Newberry migi@m years later whehey negotiated the 1956
Failing Lease, nor does the 1946 Failing Leasébsitaprecisely what Newberry intended when
it negotiated the 1956 Richmond Lease with New York Life. The 1946 Lease does, however,
show that when Newberry undertook constauttdf the Richmond Building, Newberry intended
for the building to one day have independent systetairways, and elevators. In contrast, there
is no indication that Newberry intended tkeaentually it would have to move the Richmond

Building away from the Failing Building so thte building facades no longer touched.
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Thus, the extrinsic evidence confirms that the parties intended, at the time of the
expiration of the relevant leases, for each bugdmhave at least one “masonry curtain wall”
along its property line and to have independestesys for critical building services such as
heating, electricity, plumbing, ackg and vertical movemerd.q, stairways or elevators). At
the time of contracting, the padialso intended to ensure tkta buildings, at the time of the
end of the leases, would remain independenaof @ther for vertical gyport. In 1956, however,
building codes contained no requirent relating to lateral or seismic forces, and the parties
would have found it acceptable for the curtain wafleach building simply to abut up against
and adjacent to each other. The parties wouldhaet intended for there to be a “joint” or gap
between the buildings or expected that the kegsmuld be required tmake such structural
alterations as would be needed to create ajomt or gap betweendhbuildings upon their
return at the expiration of the leases.

Accordingly, the Court grants Ross’s nautifor partial summary judgment on its claim
for declaratory relief in so far as Ross asks the Court to determine that the leases do not require
the elimination of shared lateral forces o tireation of a new “jot” or gap between the
buildings’ The Court denies Defendants’ motions fiartial summary judgment on their claims

for declaratory relief to the contrary.

" Nothing in this Opinion and Order, howeyeestricts the City of Portland from
imposing additional requirements or conditiovi®en Ross submits its plans for separating the
buildings for City approval. If the City detemmes that Ross must construct a “joint” or gap
between the buildings in order tcomply with current City requirements, then Ross, as required
under the leases, must do whatever “shall bessacg’ to physically ggarate the buildings.

Dkt. 61-2 at 5; Dkt. 61-1 at3. Additionally, the Court expsses no opinion at this time on
whether the precise specifiaatis in Ross’s separation placemply with the obligations
imposed by the leases. In their motions foriphstummary judgment, the parties ask the Court
only to determine whether Ross’s plans waeglequate on the grounds that Ross does not
intend to make the buildings independent for purpo$ésteral support aio construct a “joint”
or gap between the buildings. At this time, @wurt finds that Ross’s plans do not violate the

PAGE 23 — OPINION AND ORDER



B. Interior Condition of the Buildin gs at the End of the Leases

Ross also moves for partial summary judgnuenits request for declaratory relief, and
against Defendants’ related coerglaims, to the extent thBiefendants demand that Ross must
restore the “historical occupayiccapabilities of the Faitig Building and Richmond Building
basements by performing seismic upgrades thatarkegally required, given the current lack of
use of the basements. Ross aggirat: (1) the relevant stadstof limitation bar Defendants’
claims; (2) the Sixth Amendment to the FagliLease and the 1956 Richmond Lease authorized
Ross to perform the remodel of the basements(@ndefendants’ assertion that a future use of
the basements will require seismic upgrade isidptee. Ross further argues that the judgment
entered in the May 2015 FED actifiled by Makarios bars Makass’s counterclaims regarding
the condition of the Richmond Building und®oth claim and issue preclusion.

Defendants move for partial summary judgment on related issues. Walker Place moves
for partial summary judgment on its counterclaimased on Ross’s removal of the “historical
occupancy” capability of the Failing Building basent and Ross’s alleged refusal to restore the
occupancy capability of the basement at the @ the tenancy. Similarly, Makarios moves for
partial summary judgment on its counterclaimdaticipatory breach afontract on the grounds
that Ross has disavowed its alleged oblayatinder § 16.01 of the 1956 Richmond Lease fully
to restore unauthorized altexis to the Richmond Building basemat the end of the tenancy.

Central to Defendants’ claims is gpter 24.85, Seismic Design Requirements for
Existing Buildings, of the Portland City Co@ditle 24”), added to the Code in 2008ee
Dkt. 60-6. Title 24 establishes baselineuancies for all buildings based on the permit

drawings on record with th@ity in 2004. If, after 2004, the baline occupancy increases by 150

leases with regard to lateral or seismic fosseies because the leases allow delivery of separate
buildings with adjacent masonry curtainlisahat physically touch each other.
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occupants or more, Title 24 requires seismic upgradeikat historical buildings meet current
code standards. Because the 1996 remodbiEt&ailing Building and Richmond Building
basements decreased the allowed occupancy by timan 150, restoring the basements to the
pre-1996 occupancy capacities would requitestantial seismic upgrades. Defendants argue
that Ross is contractually obéited under the leases to contplthese upgrades at its own
expense before surrendering the buildings.

1. Defendants’ Breach of Contract Claimsand Related Requests for Declaratory
Relief

a. Whether the Statute of Limitations Bars Defendants’ Claims

The parties dispute whether the relevanustadf limitations bars Defendants’ breach of
contract claims arising out of the 1996 baseimemodel and any other events that occurred
more than six years ago. ORS 8§ 12.080(1) reguin relevant part, that any “action upon a
contract or liability, express amplied, . . . shall be commenceathin six years.” Indisputably,
the decrease in the occupancy capacithefrailing Building and Richmond Building
basements occurred more than six years ago.rdicayy, Ross argues thtte applicable statute
of limitations bars Defendants’ claims to the extiat they are based on events that occurred
more than six years ago.

Defendants respond that they are not bringing claims based on Ross’s obligations or any
alleged breach during the term of the lease. On the basement occupancy issue, Walker Place is
not suing on Ross’s covenantkeep the leased premises wog repair, and Makarios is not
suing to enforce Ross’s obligations ungef.01, § 7.02, § 9.01, or § 9.02. The statute of
limitations would bar those claims.

Instead, Defendants argue that the applickalses also obligate Ross to return the

buildings at the expiration of the leasegood condition and that Re cannot breach this
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obligation until the leases expire. Defendants point to several lease provisions that they argue
should be enforced at the lease’s enckcBizally, under the 1956 Failing Lease, Ross is
obligated to “surrender the premises to the dessr those having their estate therein in the
same condition as that in which the Lessee is, by the terms of this lease, obligated to put the
premises, reasonable use and wear thereofj@amage due to fire, alone excepted.” Dkt. 61-2
at 10. The “same condition” in which Ross is obkgghto keep the premises during the lease is
“good condition and repairld. Similarly, 8 16.01 of the 1956 Riofond Lease requires Ross to
surrender the building “in good ordegndition and repair, exceptrfeeasonable wear and tear.”
Dkt. 61-1 at 42.

Defendants argue that Ross cannot retioerbuildings in “good condition” or “good
order, condition and repair” Ross is in breach of the leases. According to Defendants, Ross
breached the leases by failing to get the lamrad’ prior approval before remodeling the
basements, including removing one staircasefilimg) in a second staircase, and using the
basement for other than “mercantile purposAftér Ross breached these lease provisions, argue
Defendants, Ross cannot return the buildinghéncondition required undére leases without
first restoring the buildings to the conditioreyhwere in before the breaches. Defendants
contend that the right to enforttés obligation to restore the iiings only accrued when Ross,
by filing this action in 2@4, indicated its intent to surrendeethuildings as they are, thereby
anticipatorily breaching the retuprovision of the leases.

Oregon courts have held tH§d] cause of action for breaaf contract accrues when the
contract is breachedKantor v. Boise Cascade Coyg5 Or. App. 698, 703 (1985). Oregon
courts have not directly addiged the statute of limitations feurrender obligations. The most

analogous case gantor. The court irkKantor considered a case in which an employee brought a
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breach of contract action against his formeplayer to collect pension benefits. The employee

had worked for the employer continuously fra888 to 1982 with the exception of ten months

in 1966.1d. at 700. In 1974 and 1976, the employeli¢gated that it wuld calculate the

employee’s pension benefits frahe date of his rehire in 196/@l. at 700-01. When the

employee retired and received pension benefits based on his rehire date, he sued the employer.
Id. The employer argued that because six yeatgphased since it had notified the employee that

it would not credit his continuowgervice from his original hirdate, the statute of limitations

had expiredld. at 702. But the court rejextt the employer’s argumend. at 703.

TheKantor court analyzed what the parties tegieed to and what performance was
actually required under the contract. Accordingh court, performance did not consist of
“[m]erely crediting plaintiff withcontinuous service in the alestt” but rather was “pay[ing]
plaintiff his benefits to compte [the employer’s] performancehich was not due to begin until
plaintiff retired and became eligible to receive paymemts.The court noted that “the law is
settled that the plaintiff has the election to bring his claim for anticipatory breach at the time it
occurs or he may elect to wait until time for performantak.at 704 (quotindavis v. Ala.

Power Co, 383 F. Supp 880, 893 (N.D. Ala. 1974&jyotation marks omitted).

Kantor suggests that in the case of surremddigations, a lessanay wait until the end
of a tenancy, when performance under the surrestd@ation comes due, tequire a tenant to
remedy a condition that arose more than sixyagpo. Other courts across the country have
addressed the issue more dingclih many jurisdictions, it is weestablished that a duty to
surrender premises in “good condition” accruely apon the actual or anticipatory breach of
that duty at the lease’s en8ee, e.gCote v. A. J. Bayless Mkts., Int28 Ariz. 438, 443 (1981)

(holding that a “covenant to surrender the presis good repair at trend of the term could
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not be breached until the term ended)imock v. Jew680 P.2d 1347, 1348 (Colo. App. 1984)
(“The covenant to surrender the premisegand condition cannot be brdwssd until the end of
the term. Therefore, no action will lie against lessee until that tint@&t);Hotel Co. v. Aumont
Hotel Co, 107 S.W.2d 1094, 1095 (Tex. Civ. App. 198TP]n a covenant to leave the
premises in as good condition as he found thengction will lie against the lessee until the end
of the term, for obvious reasons.”). Accordighe statute of limitations has not run on
Defendants’ claims for breach of Ross’s surrendégations, even to the extent that the claims
depend on events that occurred more than six years ago.

b. Whether Ross’'s Remodel of the Basements Breached the Surrender
Obligations

Courts generally do not read ahligation to restore alteratis into clauses concerning
surrender duties, at least when a lease altbeslterations or landlord has impliedly
consented to those altéoms. For example, iRairway Outdoor Advert. v. Edward$97 N.C.
App. 650 (2009), a plaintiff leasguoperty and erected a billboard on the land by installing an
underground foundation. At the end of the le@se plaintiff removed the above-ground sign but
left the underground foundation, which the landlord then demanded the plaintiff remove. In the
absence of a lease provision requiring the lessesstore the premises to the pre-leased
condition, the court followed “the general rule that in absence ofspecific lease provision
directing otherwise, a tenant e right, but not the oigjation, to restore thleased property to
its original condition.”ld. at 660. In support of itsolding, the court cite@orpus Juris
Secundumwhich states, “The lessee is not reqdito remove improvements made by him or
her with the consent of the landlord or undehatity of the lease, unless the lease so

provides. . . .1d. (quoting 52A C.J.9.andlord and Tenang 884 (2003)).
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In Coleman v. Regions Bang64 Ark. 59 (2005), the Supreme Court of Arkansas
decided a case in which a bank leased two adjgzecels of land from two different landlords.
The leases allowed the bank to construct a building on each parcel and “to make such alterations
in and to the building as the Bank deemed ssa&®y, provided that such alterations were not
injurious to the leased premiseld” at 61. The leases fler “required the Bank, upon
termination, to deliver the builag, except for bank fixtures, equipment, and bank vaults, in
good condition, reasonables@ar and tear exceptedd. The bank constructed a two-story
structure on each property and conaddhe structures so that the buildings were “integrated.”
Id. At the expiration of the leas, the landlords demanded that the bank remove the connection
between the two buildings amadleged that the bank breache “good condition” clause by
merging the buildingdd. at 62. Looking to decisions intar jurisdictionsthe Supreme Court
of Arkansas concluded that ‘fig¢ weight of authority in thisountry regarding ‘good condition’
clauses and the removal of permanent improvesnsrguch that a lessee is not required to
remove improvements made with the consent@ieksor or under the authgrof the contract.”

Id. at 70. Accordingly, the court held that the bailik not breach the “good condition” clause of
the leases by failing to restomtterations because the alterations were done with the direct or
implicit approval of the landlordand pursuant to the leastsk.at 70-71.

In Lamonica v. Bosenberd@3 N.M. 452 (1964), a tenant remodeled residential
apartments to serve as his professional offidéshe end of the lease, the landlord demanded
that the tenant restore the piseas to their former conditiod. at 454. The lease was silent on
whether a duty to restore existédl. Because the landlord knew that the apartments were being

remodeled and “made no protest,” the court btivat the landlord had impliedly consented to

PAGE 29 — OPINION AND ORDER



the alterations and therefore that “the tereas no implied obligation to restore the leased
premises at the end of the terrid” at 455.

The Eighth Circuit consideraallandlord-tenant dispute ren-Six Olive, Inc. v. Curby
208 F.2d 117 (8th Cir. 1953). There, previous men&ad erected parbtn walls in the leased
building. At the end of the leasthe landlord demanded that the current tenant remove the
partition walls to comply with the ‘@pd condition” provision in the leadel. at 120. The
evidence established that the landlord maietioffices adjacent to the leased property,
watched the changes being made to the prppeses allowed access to the building, and never
objected to these changes. Based upon this esggdéme court concluded that the failure to
object constituted a waiver of thensent provision regarding alteratiois. at 122. The court
further found that the “good condition” clause dimt require the removal of alterations: “The
‘good condition’ clause provided that the preesishould be surrendered in as good condition as
received, ordinary wear and teaxcepted. It did not provide thepould be returned in the same
condition, or like condition.1d.

Here, Defendants maintain that the leatidsnot give Ross permission to make the 1996
alterations to the basement. The leases p&uass to alter or improve the buildings, but only
within certain constraints. The Sixth A&mdment to the 1956 Failing Lease gives Ross
permission to “remodel the leased premises amdatke other alterations the leased premises”
but only “after said plans have been approvedriting by Lessor.” Dkt61-4 at 3-4. The Sixth
Amendment also prohibits Ross from “injur[ing]arang[ing] the general structural character of
the leased premises or the bunlglof which the premises argart” and requires Ross to do all
work “in full compliance with all federaktate and municipal\es and regulationsId. at 4.

Ross further agreed that it “wihlear any responsibility for cosisd expenses associated with
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any modifications to the buildinghich, as a result of Lessee’s work or other activities in the
building, may be required by federal, statdomal laws,” such as “seismic lawsd.

Section 16.01 of the Richmond Lease provities if Ross has “made any alteration or
alterations adapting the buildings, structuaed building equipment upon the demised premises
for multiple occupancy,” Ross will, before the leaxpires, “restore said buildings, structures
and building equipment to the order and conditidrich existed prior to such alteration or
alterations.” Dkt. 61-1 at 42. Under 8§ 4.01tloé 1956 Richmond Lease, Ross may not use “the
demised premises . . . for any purpose other thertantile purposes” without the landlord’s
prior approval. Dkt. 61-1 at 10. Section 9f¥bhibits Ross from making any “structural
alterations to the building dnuildings now or hereafter erect upon the demised premisdsl”
at 21. Further, 8§ 9.01 requires Ross to refraamffmak[ing] any other alterations which would
change the character of said buildings, or whdld weaken or impathe structural integrity,
or lessen the value of said building or bunfygs, without the priowritten consent of the
Landlord.”1d.

A genuine dispute of materitdct exists as to wheth#re leases prohibit Ross from
altering the basements in the way thatd dilthough Walker Place makes no argument that
laws currently require any changes to the basement, the Failing Lease prohibited Ross from
injuring or changing the general structural etder of the building. Ross’s own expert has
acknowledged that changes taistases or flooring can betfsctural.” Dkt. 68-4 at 15-16.
Similarly, although Makarios’s expert concedieat Ross did not adapt the building for
“multiple occupancy,” Dkt. 61-33 at 6, tfkichmond Lease prohibited Ross from making

structural alterations to the ifiling, altering the building’s chartar, or lessening the building’s
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value. Arguably, reducing the allowable occapaof the basement and removing staircases
altered the character of theilding or led to a long-ten diminution in value.

There is, however, no genuine disputenaiterial fact that Defendants impliedly
consented to these alteratioRtans for the remodel were publicly on file with the City.
Makarios concedes that it had knowledge ofrdmodel, at least by 1997. In fact, a letter dated
February 6, 1997, indicates that a set of ptar“a copy of the Certificate of Occupancy
dated 12/12/96” were sent to the Calomiasily’s attorney. Dkt. 63-20. Additionally, on
April 14, 1997, the attorney for the Calomiris fayniMakarios’s predecessor in interest, notified
Ross that he had accompanied a member da@&h@miris family on a tour of the Richmond
Building. One of the purposes of the tour wasdetermine if any alterations made by Ross
Stores in connection with its build out of tReemises changed the character of the Building,
weakened or impaired the structural integatyhe Building or lessened the value of the
Building.” Dkt. 63-21 at 1. The letter stated tiRass had violated § 9.01 of the 1956 Richmond
Lease. Some of the listed unauthorized dli@na were the removalf the staircase and
elimination of the basement’s retail use. Ac@ogdo the Calomiris family, “This conversion of
the basement changes the character of the iBgihd probably lesseits value due to the
elimination of a significant amount of useable square footage space in the Building for retail
sales.”ld. at 2. Ross responded the chantgethe basement did nairestitute structural changes
and did not decease the vabfahe building. Dkt. 64-1.

In 1998, the Calomiris’s attorney again notifledss that Ross needed to make repairs to
the Failing Building because the Calomiris faniiiyas a very serious concern regarding the
repair and maintenance of the Building, its ddod and whether it is structurally sound.”

Dkt. 61-18 at 4. The letter statechthf Ross did not cure the leagelations, “the landlord will
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pursue its remedies under the Lea$®.'Ross replied that it had hdestructural engineers to
evaluate the building and thiatis in excellent conditions aicturally.” Dkt. 61-19 at 3.

Although the Calomiris family identified the basent alterations as contract breaches in 1997
and the general condition of the building asatract breach in 1998, there is no evidence that
the Calomiris family or its successor in interggtk any further steps to remedy those alleged
breaches. In fact, when the time came toweRess’s lease in 2006, the landlord allowed Ross
to do soSeeDkt. 64-4.

Walker Place argues that it had no knowledfythe basement remodel. On March 1,
2006, however, Ross and Walker Place’s predecessuenest entered io a Sixth Amendment
to the 1956 Failing Lease. The Sixth Amendment $jgelcihat Ross “takes the leased premises
in the condition existing asf the date of this Agreement, widli deficiencies, as is.” Dkt. 1-4
at 2. The Sixth Amendment statdtht the Lessor makes “no agment or promise to alter,
repair, or improve the leased premiskt”It also said nothing regarding Ross’s affirmative
obligation to alter, repair, or improve the premidds.

In October 2006, Ross and Walker Place’s predsor in interest égred into a Seventh
Amendment to the 1956 Failing Lease without ahjection from the landlord. The Seventh
Amendment stated, “Lease in Full Force and Effect.” Dkt.at-b In addition, before Walker
Place’s purchase of the Failing Buildingecember 2006, Walker Place undertook a due
diligence process. As part of that process, Waterleaf Architects and Tim Rippey Consulting
Engineers analyzed the building for Walker Rleaend an appraisal was done. Walker Place also
hired an attorney to do a “lease review” in 2006t.B&-42 at 10. After all of this due diligence,
Walker Place undertook structurapairs to the building but ab point notified Ross that Ross

would be required to restore the occupancyacayp of the basement to pre-1996 levels. On
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May 6, 2009, Ross and Walker Place enteredant&ighth Amendment to the Failing Lease.
Again, the amendment stated, “Lease in FulcE@and Effect.” Dkt. 1-6 at 4. The amendment
made no mention of the condition of the baeat or its historical occupancy capacity.

Defendants have had access to the buildamgsactually conducted inspections. Despite
knowledge of the basement’s condition and thieliply-filed plans for the basement, Defendants
included no mention of the basement in the séxen@ndments that renewed the leases for the
two buildings. Although Makarios objectedttte condition of the building in 1997 and 1998,
Makarios submits no evidence that it ever camioated to Ross that Bgis responses to the
landlord’s concerns were inadequate, especialB006 when Ross renewed its lease. Similarly,
Walker Place submits no evidence that it or iesdpcessors ever objected to the alterations to the
basementSee Walker v. Rednalloh C299 Mass. 591, 598 (1938) (“[A]lterations having been
made with the knowledge of the lessors, wherfmosed no objection thereto, must be taken to
have been consented to by them.”). Defendamd’their predecessors’ continued acquiescence
to the condition of the basements, Defendamtiséwal or amendment of the leases in 2006, and
Walker Place’s renewal or amendment of thiikgaLease in 2009 consiites at least implied
consent to all earlier alterationgade as of the dates of the lease renewals or amendments.
Because Defendants impliedly consented to lieeadions, restoration of the basements is not
included in the “good condition” clauses of the leases. To the extent that Defendants argue the
alterations breach the surrender obligationthefleases, Ross’s motion for partial summary
judgment is granted.

2. Walker Place’s Statutory Waste Claim

a. Whether the Statute of Limitations Bars Walker Place’s Claim

ORS § 12.080(3) requires, in relevant part gy “action for wastor trespass upon or

for interference with or injury to any interestarfother in real property. . shall be commenced
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within six years.” Indisputably, the decreasd¢ha occupancy capacivf the Failing Building
and Richmond Building basements occurred ntloa@ six years ago. Ross argues that Walker
Place learned about the overall condition of the basement in 2006 when Walker Place
commissioned a report by T.M. Rippey Consulting Engin&aeDkt. 70-1 at 35. Accordingly,
Ross argues that the applicable statute of ltroita bars Walker Place’s waste claim based on
events that Walker Place discosed more than six years ago.

As with the breach of contract claim, Walllace argues that it is not suing to enforce
Ross’s obligations during the lease. RatherlRéfaPlace argues it muing to enforce Ross’s
obligations to “surrender the premises to thedogs or those having thestate therein in the
same condition as that in which the Lessee is, by the terms of this lease, obligated to put the
premises, reasonable use and wear thereofj@amage due to fire, alone excepted.” Dkt. 61-2
at 10. The “same condition” in which Ross is oateg to keep the premises during the lease
included keeping the premises free from “strip or waste According to Walker Place, Ross is
now in breach of the surrendabligation by indicating its interib surrender the basement in a
state of “waste.”

Walker Place’s claim for waste is subjéztORS § 12.080(3), and the discovery rule
applies Riverview Condo. Ass’n v. Cypress Ventures, BR&6 Or. App. 574, 600 (2014). Under
the discovery rule, the statute of limitations rtfinem the earlier of twgossible events: ‘(1) the
date of the plaintiff's actual discovery oftmy; or (2) the datevhen a person exercising
reasonable care should have discovered the injurkuding learning facts that an inquiry would
have disclosed.’1d. at 601 (emphasis omitted) (quotiGgeene v. Legacy Emanuel Hqsp35
Or. 115, 123 (2002)). A plaintiff discovers arfjuiry “when a plaintiff knows or should have

known of the existence of threéements: ‘(1) harm; (2) causaticand (3) tortious conduct.ld.
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(quotingGaston v. Parsons318 Or. 247, 255 (1994)). For determining the time of discovery,
courts apply “an objective standard—how a reabtsperson of ordinary prudence would have
acted in the same or a similar situatiokdseberg v. Davis Wright Tremaine, LL351 Or. 270,
278 (2011).

As noted above, surrender obligatiatsnot arise until the lease’s eiske Taylor v.
Detroit Diesel Realty, Inc2014 WL 1794582, at *6 (S.D. Miss. May 6, 2014) (“[The tenant’s]
duty to surrender the Premises in good conditirmhrapair did not arisentil the conclusion of
the lease . . . .”). Ross agreedstth would not “commit or suffeany strip or waste of the leased
premises” and that it would return the building the same condition as that in which the Lessee
is, by the terms of this lease, obligated tothetpremises, reasonable use and wear thereof, and
damage due to fire, alone excepted.” Dkt. &t-20. Walker Place coutzhly discover that Ross
intended to return the Failing Building in an alldg#ate of “waste,” in breach of its obligations,
when Ross made clear the conditions in witightended to surrender the premises. Ross only
made this clear by filing this lawsuit 2014. Téfare, the six-year statute of limitations on
Walker Place’s statutory waste claim hasyettexpired under thdiscovery rule.

b. Whether Ross’s Remodel of the Failing Building Basement Is Waste

Walker Place brings itstatutory waste claim und@RS § 105.805. That statute
provides, “If a guardian, conservatmrtenant in severalty, or stommon, for life or for years of
real property commits waste thereon, any pensjpmed thereby may maintain an action at law
for damages against the guardiamsmrvator or tenant.” As ex@hed by Oregon courts, “Waste
occurs when the person in possien of the land, by act or ossion, causes the property’s value
to decreasasthe result of abuse or destruction, thereby causing injurtp the property and the
holders of the legal interests in iWWhistler v. Hyder129 Or. App. 344, 349 (1994) (emphasis

added). Other Oregon courts similarly defineaste” as “a spoil or égruction in houses,
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gardens, trees or other corporeateditaments, to the disherisoirhim that hath the remainder
or reversion.’Lytle v. Payette-Or. Slope Irr. Distl75 Or. 276, 288 (1944) (citation and
quotation marks omitted).

In considering claims alleging waste, @oa courts also assess “the circumstance of
whether or not the act, either of commissiommission, results in injury to the reversioner or
the remaindermanlh re Stout’s Estatel51 Or. 411, 422 (193%¢ee alsdJnited States v.
Bostwick 94 U.S. 53, 65-66 (1876) (“[Ijn every leabere is, unless excluded by the operation
of some express covenant or agreement, anachpbligation on the padf the lessee to so use
the property as not unnecessarilyriury it.”). Importantly, however, thesk of “depreciation
and obsolescence must be borne by the remainderinae.’Stout’s Estatel51 Or. at 423. For
example:

The expense of modern improvements in buildings, such as water
closets, bathrooms, changes imfaces, should not be charged to

the life tenant’s estate, whereteame are not installed during her
lifetime, and consequently are notlenefit to her in the use of the
buildings. The expense, so far as the record shows, of changing the
intake of the furnace from outside to inside the house was for the

purpose of making the same conform to modern usage, and the
expense thereof should not be det to the life tenant’s estate.

Id. (citation omitted).
Here, Walker Place does not contend thdtdf6, at the time Ross made alterations to

the Failing Building and changed the historical occupancy of the building, Ross committed

8 An Oregon court has found that “waste ther than “the justifiable result of ongoing
repairs that were increasing theperty’s value,” occurred whendefendant left construction
debris outside of a house for a morlunier v. Staggs250 Or. App. 215, 220-21 (2012). In
contrast, another Oregon court fouhdt a leaking roof and seweroblems in a leased premises
were not “waste” because the issues did nottrésun “abuse or destruction,” the tenants did
not cause the damage, and, despiase provision that requirechéats to repair and maintain
the leased premises, the landlondsl notice that the tenants could not afford to make the needed
repairs and failed to mitigate their damadsshlabach v. Tollenaad95 Or. App. 672, 675-78
(2004).
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“abuse or destruction” that diminished the eabf the building. Thelterations, such as the

rezoning and removal of stairess were easily reversible at that time. The alterations only
became an issue in 2004 when the City of Portland issued and implemented Title 24. At that
point, increasing the basement occupancy capacity to its historical levels became an expensive
proposition because such an increase wouldmedor the first time, seismic upgrades.

Walker Place points to agrision of the Sixth Amendment in support of its argument
that Ross must restore the basement forésl996 state and make all necessary seismic
upgrades. The Sixth Amendment requires Rosseaar‘any responsibility facosts and expenses
associated with any modifications to the builgliwhich, as a result of Lessee’s work or other
activities in the building, may be required by fedlestate or local laws.” Dkt. 61-4 at 4. Walker
Place does not contend, however, that Ross hasafively triggered a need to make seismic
upgrades or that the current statehe building fails to comply ith all applicable laws. Similar
to the facts ofn re Stout’s Estateany upgrading of the basemsriccupancy level would not
be of any benefit to the tenant and wouldfioe the purpose of making the [the premises]
conform to modern usage.” 151 Or. at 423. has, therefore, Ross’ssponsibility to make
these upgrades to ensure thatdrical basement occupancypaailities can be restored.

Walker Place attempts to read into the agreements a requirement that if Ross makes any
alterations to the building thkdter, as a result of subsequehanges in the law or technology,
decrease the value of the property, Ross musireeiie premises to their former value no matter
the cost to Ross. Under the 1956 Failing Lease and all amendments, however, Ross never agreed
to bear the risk of such depreim or obsolescence. If the partiganted to shift that risk, they
could have done so through an express prawisi the lease. Ross made alterations to the

property that complied with all applicable lams1996, and the property currently is in full
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compliance with all applicable laws. Ross’si@t$ do not meet theefinition of “waste”
because at the time Ross made the alterations, the alterations did not constitute “abuse or
destruction.” Nothing in the &se requires Ross to make the premises suitable for a higher
occupancy level than what currently exists.

3. Whether Claim and Issue Preclusion Apply

Ross argues that the May 2015 FED litigatioechudes the claims and issues brought by
Makarios before this Court. It is settled |&vat a federal court must give to a state-court
judgment the same preclusive effect as woulditeen that judgment under the law of the State
in which the judgment was rendereMigra v. Warren City Sch. Dist. Bd. of Edué65 U.S. 75,
81 (1984). In Oregon, the doctrine of claim pusgbn prevents “a party who has litigated a
claim against another from furthligation on that same claim @my ground or theory of relief
that the party could have litiged in the first instanceG.B. v. Morey 229 Or. App. 605, 608
(2009). Relatedly, “[i]ssue preclusion arisegiaubsequent proceeding when an issue of
ultimate fact has been determthby a valid and final determination in a prior proceeding.”
Nelson v. Emerald People’s Util. DisB18 Or. 99, 103 (1993). Claims and issues brought in an
FED action may serve to bar a party’s subsequent cl&@erkins v. Conradil53 Or. App. 273,
276,0pinion adhered to as modified on reconsideratittd Or. App. 439 (1998) (holding that
an adjudication that the plaifitowned a specific part of @lot of land in an FED action
precluded his later claim for declaratguggment that he owned the entire plot).

a. Claim Preclusion

Makarios argues that claim preclusion doesapqly to its breach of contract claims
before this Court because Makarios brougktFED case under § 7.01 of the 1957 Richmond
Lease—relating to the covenant to make repawsiereas Makarios brings breach of contract

claims in this case under § 16.01—relating tefR® surrender obligations. According to
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Makarios, Ross’s repair duties under 8§ 7.01 do nsé &rom the same operative facts as claims
related to Ross’s repair duties when it surrenteduildings at the lease’s end. Additionally,
Makarios argues that it could not have litigaitesies relating to Rs’s surrender obligations
because those obligations did not becomeuwhiié Ross indicated it would not comply with
those obligations at the termination of its tenancy.

Oregon courts define a “claim” for the purposéglaim preclusioras “a group of facts
which entitled plaintiff to relief.”Troutman v. Erlandsqr287 Or. 187, 201 (1979). To decide
“whether a group of facts is part of the same claim,” Oregon courts “inquire whether the
“transactions were ‘related in time, spacegior, or motivation, [and] whether they form a
convenient unit,” as well as whnetr they were ‘substantially ¢fie same sort and similarly
motivated.” G.B, 229 Or. App. at 608-09 (quotingcAmis Indus. v. M. Cutter Gdl61 Or.

App. 631, 637-38 (1999)) (alteian in original).

The parties cite no Oregon caklieectly on point, and the @aot was unable to locate any.
As discussed above, however, courts in many other jurisdictions have distinguished between a
covenant to keep leased premisesepair and a covenant toreender the premises at the end of
the lease in good conditioBee, e.gCote 128 Ariz. at 443 (holdinthat a “covenant to
surrender the premises in good repair at the etiteaferm could not be breached until the term
ended”);Primock 680 P.2d at 134&ity Hotel 107 S.W.2d at 1095.

Makarios sought to enforce a right ofrimadiate possession when it brought the FED
action against Ross under § 7.01 of the 1956 Richmond Leetismeder v. Woody 66 Or. 93,

95 (1941) (“The proceeding in an action of forcietdry and detainer is possessory only . . . .").
Makarios did not seek to enforce the aoamet to surrender tieichmond Building in good

condition under 8§ 16.01, an action that calls f@asate evidence regarding the conditions in
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which the tenant actually intents return the premises. Bec&uMakarios brings separate
claims in the current action, the FED actiorslmot bar those clas on claim preclusion
grounds.

b. Issue Preclusion

Issue preclusion bars parties from re-litiggtissues when five conditions are met:
1. The issue in the two proceedingsdentical. 2. The issue was
actually litigated and was essentiala final decision on the merits
in the prior proceeding. 3. Thenpasought to be precluded has
had a full and fair opportunity toe heard on that issue. 4. The
party sought to be precluded wagaaty or was in privity with a

party to the prior proceeding. 5. & prior proceeding was the type
of proceeding to which this court will give preclusive effect.

Nelson 318 Or. at 104 (citations omitted). At summargigment, a court may find, as a matter
of law, that issue preclusion bargarty’s claims “oryl if it can be conclusively determined from
the record that ‘all thdlelsonrequirements [are] satisfiedJohnson & Lechman-SU, P.C., v.
Sternberg 272 Or. App. 243, 246 (2015) (quotiBgrackman v. AnderspB38 Or. 365, 372
(2005)) (alteration in original).

Makarios argues that (1) Ross has not shown that its duties under § 7.01 and § 16.01 are
identical; (2) issue preclusion should not gpamecause Ross has not shown that the § 16.01
surrender duties were actually litigated dadge Hodson did not indicate which of the
alternative reasons for his deoisiwas essential to his rulingyaé(3) Makarios did not have a
full and fair opportunity to béeard on the § 16.01 issues.

In his ruling, Jodge Hodson specifically indied that Ross’s surreadobligations were
not essential to his final deaisi. He stated: “The tenant ijéred to maintain, in clean and
orderly condition, the premises, and not entirelgvant to this proceeding but intermixed with
it is the obligation to rirn the building at thend of the lease in good order, reasonable wear

and tear excepted.” Dkt. 61-28 at 10-11. Whestasing the notice of default that Makarios
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sent Ross, Judge Hodson explditieat Makarios “should havesrated out the items that the
landlord believed were repair obligations un8ection 7 from the separation or surrender
obligations under Section 14d. at 15. Judge Hodson’s expétion of why the notice was
deficient suggests that he did moinsider Ross’s 816.01 obligatioss appropriate issue for the
FED case. Judge Hodson further stated that “ftus} perspective, all ofhe other complaints
that [he] may not have specifically addressed ve#ttesr immaterial owere, in fact addressed
with due diligence or were relatéo the surrender obligationdd. Again, his statement
indicates that Judge Hodson did not spealfy rule on Ross’s surrender duties.

An FED action is a property claim grounded in equiige Schroedefl66 Or. at 95. The
action does not allow a gg to seek damageSee Lindsey v. Normet05 U.S. 56, 63 (1972)
(stating that in an action under Oregon’s FE&ude, “[tlhe only awat that a plaintiff may
recover is restitution of possession”). When a lardlbrings an FED action, the court has “[tlhe
objective of achieving rapid and peacefattlement of possessory disputdd.”at 72. Such
speedy resolution of possessory disputes “igalele to prevent subjecting the landlord to
undeserved economic loss and the tenant to uteddrarassment and dispossession when his
lease or rental agreement gives him thetriglpeaceful and undisturbed possession of the
property.”ld. at 73. In service of these goals,ED action may not fully address issues
relevant to damages. In light of Judge Hodson'’s statements and the purpose of an FED action as
opposed to this action to enforce surrender obligations, the Court cannot say that Ross’s duties
under 8§ 16.01 of the Richmond Lease were actuaifyated or essential the final judgment in
the FED proceeding. Therefore, issue preclusion does not apply.

C. Vent Stack and Sidewalk Vaults

Ross argues that Walker Place’s counterclaregpartially based on the mistaken idea

that Ross had an obligation to maintain areatswithin the “premises” as defined by the 1956
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Failing Lease. Walker Place allegeattBections of the vent staake in disrepair and that areas

of the sidewalk vault are leaking and causingasion. Ross responds that it had no duty to keep
the vent stack in good repair besauhe sections of the venask at issue are located on the
third-floor exterior of the Failing Building, wth Ross contends is @idle the scope of the

leased premises. Ross also argues that it hatligation to keep the sidewalk vaults in good
repair because the vaults are under the sidenathiler than under the Failing Building and thus,
according to Ross, also outside of the scope of the leased premises.

The 1956 Failing Lease obligates the tenaristorender the premises to the Lessors or
those having their estate ther@rthe same condition as that in which the Lessee is, by the terms
of this lease, obligated to put the premiseasonable use and wear thereof, and damage due to
fire, alone excepted.” Dkt. 61-2 at 10. The ledsBnes the “premises” as “certain space in the
building known as the Failing Buildingldl. at 3. The lease further defines the “premises” as:

All of the first or ground floor okaid building except the building
entrance, elevator lobby, elevatarsd main stairway; all of the
basement under said buildingcept the space oapied by the
heating plant and necessary spaow used by Lessors in the
operation and management oifdshuilding, (reserving to the
Lessors, their agents and employees the right to the use of the
stairway between first floor and $Ement of said building); and all

of the second floor of said buitdy except the portion thereof used
for elevators and stairways.

Id. The lease also specifies:

The Lessors do not warrant tethessee a continued use of the

open space under the sidewalks adjoining the leased premises, but
the Lessee shall have the use of this space and shall enjoy all the
rights to such space as would accrue to the Lessors had they
remained in full possession of the premises.

Id. at 11-12.
Because the vent stack is not “in” the FajlBuilding and the sidewalk vaults are not

“under said building,” Ross argues that it haohligation to maintaithem. Ross also argues
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that the provision concerning the “space undesitiewalks” establishes that although Ross had
the option to make “use” of thepace, the provision did not obligaRoss to maintain the space.
Walker Place responds that the Court should toake historic use of the vent stack and
sidewalk vaults. Walker Place further responad by giving Ross “the use of this space” and
the ability to “enjoy all the rights to susipace as would accruettee Lessors,” the lease

implied an obligation to maintaithe space as the owner would.

The Court again applies Oregon contilaat and the three-step analysisyafgman 325
Or. 358. At step one, the Court considers whetietease provisions are open to more than one
reasonable interpretation. The use of “certaircepa the building” does suggest that Ross is not
obligated to maintain space oulsithe building, but 4]ll of the first or ground floor” and “all of
the second floor” could include exiar aspects of the buildingpanected to those floors that
contribute to the use and enjoyment of thegssces. Similarly, “the basement under said
building” could include space under the sidewtikt is accessible through the basement.
Additionally, conveyance of thegiit to use the sidewalk vaulis the Lessors would might
imply an obligation to maintain the vaults. Bgthrties’ interpretationsf the 1956 Failing Lease
are plausible, rendering the precise bouiedaof the term “premises” ambiguous.

As discussed above, when a contractual provision is ambiguous, ascertaining its meaning
at steps two and three of tflegmaranalysis is a question of fagénerally not appropriate for
summary judgmenteeDial, 255 Or. App. at 61IMadson 209 Or. App. at 389 n.3. Here, the
parties dispute the extrinsicidence concerning the historise of the vent stack and the
sidewalk vaults. For example, Ross arguestti@testimony of Walker Place’s principal,
Brandon Anderson, concerning Newberry’s operatisrspeculative and not based on personal

knowledge. Because the parties digpilie extrinsic evidence on thésue, the trier of fact must
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resolve the question whether thigligation to surrendehe Failing Building “premises” in good
condition extends to the ventsk, the sidewalk vaults, botbr, neither. Ross’s motion for
partial summary judgment on this issue is denied.

D. Ross's Affirmative Defenses

Walker Place also asks the Court to garmmary judgment against Ross’s affirmative
defenses of waiver, laches, estoppel, unclean hands, and prior breach of the duty of gbod faith.
Walker Place argues that Ross has no evidensepoort these affirmative defenses. Makarios
joins in Walker Place’s motion with respectRoss’s affirmative defenses of waiver, laches,
estoppel, and unclean harlds.

1. Waiver

In response to Walker Plasaivaiver arguments, Ross argues that it has presented
evidence of an implied waiver, including evideticat the landlords kneabout the conditions
of the building and continued to renew Rossaske Ross also cites case law establishing that
non-waiver clauses, such as the non-waivaus#? Walker Place identifies in the 1956 Failing
Lease, may be “ineffective and do not preveatglomisor from waiving the conditions of the
contract through his conductSoltis v. Liles275 Or. 537, 543 (1976).

In general, a waiver requires “the inte@mal relinquishment oabandonment of a known
right.” lonian Corp. v. Country Mut. Ins. Cor®B8 F. Supp. 3d 1187, 1199 (D. Or. 2015). A

party’s conduct may imply a waiver, but there musta “clear, unequivocal, or decisive act.”

® Ross concedes that “failure to state a clasmiot an affirmative defense and therefore
does not object to dismissing 8ee Zivkovic v. S. Cal. Edison C802 F.3d 1080, 1088
(9th Cir. 2002) (“A defense which demonstratest fhlaintiff has not met its burden of proof is
not an affirmative defense.”). Ross’s affirmatodefense of failure to state a claim is dismissed.

9 Walker Place also moves for summary juégimon Ross’s affirmative defense that the
relevant statutes of limitation have expired. Ross’s arguments concerning statutes of limitation
are addressed in Part B.1.a and B.2.a, above.
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Brown v. Portland Sch. Dist. No, 291 Or. 77, 84 (1981) (quotifaterway Terminals v. P. S.
Lord, 242 Or. 1, 26-27 (1965)) (quotation marks omittedg also Bank of E. Or. v. Griffjth01
Or. App. 528, 536 (1990) (“[T]he intention to waineist clearly appear; it will not be inferred,
except from a clear and unequivocal @einifesting an intent to waive.”).

Here, Ross has presented evidence that Walker Place renewed Ross’s leases despite
Walker Place’s knowledge of the Failing Builgis condition after th€006 lease appraisal.
Additionally, there is evidence that Makariogldviakarios’s predecessorenewed Ross’s lease
despite knowing of the Richmond Building’snzbtion as early as 1997. These actions could
arguably have indicated that f2adants would not enforcedlsurrender obligation requiring
Ross to surrender the buildingsgood repair with regard to thesssues. Construing the facts in
the light most favorable to Ross, the non-mgwvparty, the Court concludes that a genuine
dispute of material fact exists regarding ResHfirmative defense of waiver. Walker Place’s
motion for partial summary judgment against Resdfirmative defense of waiver, joined by
Makarios, is denied.

2. Laches

In response to Walker Place’s lacheguanent, Ross argues that Defendants have
unreasonably delayed bringing claithat they knew about for &ast six years and possibly as
long as 20 years. According Ross, it has been prejudiced bgfendants’ delay in bringing
claims related to the 1996 renovations and atbeditions of the building because Ross could
have undertaken repairs before Title 24 wassed in 2004 or when other construction work
occurred in 2006.

“Laches is an equitable time limitation oparty’s right to bring suit, resting on the
maxim that one who seeks the help of a totiequity must not sleep on his right3drrow

Formulas, Inc. v. Nutrition Now, Inc304 F.3d 829, 835 (9th Cir. 200@jtations and quotation
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marks omitted). The doctrine of laches will prevent a party from bringing an equitable claim if
the party (1) has actual or inquiry notice of @rl; (2) unreasonably delays in bringing the
claim; and (3) causes “substahfiaejudice” to the defendarttilterbrand v. Carter 175 Or.

App. 335, 342-43 (2001). “Inquiry notice” exists @rhthe plaintiff “had knowledge of facts
which would have put a duty to inquio@ a person of ordinary intelligencé&yyman v. City of
Eugene 32 Or. App. 307, 320 (1979).

The only equitable claims remaining agawbich Ross could assert the affirmative
defense of laches concern Ross’s duty to septrateuildings and restore the leased premises to
good or mercantile conditio®eeDkt. 18 § 80; Dkt. 19 1 10. Ross has presented no evidence
that Defendants unreasonably geld in bringing their declaraty relief claims concerning any
of Ross’s surrender obligations. Further, Deferslantild not bring their claims relating to the
obligation to separate the buildjs and return them in a good etaf repair untithe end of the
lease. Walker Place’s motion for partial summadgment against Ross’s affirmative defense of
laches, joined by Makarios, is granted.

3. Estoppel
Ross presents essentially the same argusmesiupport of its estoppel defense as it
presents to support its laches defense.digsl is an equitable dome invoked to avoid
injustice in particular casesfeckler v. Cmty. Health Sexvof Crawford Cty., Inc467 U.S. 51,
59 (1984). To establish an affirmative defense of equitable estoppstioppel by conduct, the
defendant must show:
(1) a false representation, (2) made with knowledge of the facts,
and (3) the other party must have been ignorant of the truth; (4) it
must have been made with tinéention that it should be acted
upon by the other party; and (5gtbther party must have been

induced to act upon it. Estoppel grots only those who materially
change their position in reliance on another's acts or
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representations. There must beghtito rely, and the reliance must
be reasonable.

Hess v. Seegeb5 Or. App. 746, 760-61 (1982) (citations omitted). Estoppel may occur by
silence when a party has a “duty to speak,’thatparty invoking the doghe must still “show
that he was entitled to rely upsaoch conduct, action or silence, that he acted thereupon and
would be prejudiced if the docterof estoppel were not applieddarshall v. Wilson175 Or.
506, 518 (1944)see generally Dunkin’ Donuts Inc. v. Panagak®§. Supp. 2d 57, 61 (D.
Mass. 1998) (“While waiver is determined bparty’s actual intentvith respect to its
contractual rights, estoppel, as instrument of equity, hasetipower to extinguish a party’s
contractual rights . . . so long as the patgonduct was sufficiently misleading to cause
detrimental reliance by a third party.”).

As with laches, the only equitable claimesnaining against which Ross could assert
estoppel concern Ross’s duty tparate the buildings and restdhe leased premises to good
condition. Ross has presented no evidence thanDefees made false representations, remained
silent in the face of a duty to speak, or induBeds to draw up the plans for separation in a
particular way or keep the buitd in particular state of repakbsent evidence that Defendants’
conduct was sufficiently misleading to cause idetntal reliance by Ross, Ross cannot establish
an affirmative defense of estoppel. Walkead®'s motion for partial summary judgment against
Ross’s affirmative defense of estopgelned by Makarios, is granted.

4. Unclean Hands

Concerning Walker Place’s arguments ahmdlean hands, Ross contends that Walker
Place behaved improperly by delaying bringing itsnotain order to extract millions of dollars
from Ross at the very end of the Lease termoéritmay deny equitable relief to a party who is

“guilty of improper conduct no matter how improper the [other party’s] behavior may have
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been.”Welsh v. Casel80 Or. App. 370, 385 (2002) (quotikterimac Co. v. Portland Timber

259 Or. 573, 580 (1971)) (alterationanginal) (quotation marks omitt. In order for a court to
apply the doctrine of unclean hands, “the miscohdugst be serious enough to justify a court’s
denying relief on an otherwiselidaclaim,” for “[e]Jven equitydoes not require saintlines$\”

Pac. Lumber Co. v. Olive286 Or. 639, 651 (1979). Ross has not presented any evidence of the
kind of intentional misconduct that would jugtihe Court in denying Defendants relief on an
otherwise valid claim. Walker Place has establighatithere is no genuingsue of material fact
with regard to this affirmative defense. l&x Place’s motion for partial summary judgment
against Ross’s affirmative defense of “uncléands,” joined by Mearios, is granted.

5. Prior Breach of Contract by Breaching the Implied Duty of Good Faith

Finally, Ross argues that Walker Place breddls duty of good fth by “lull[ing] Ross
into thinking all was well wth the condition of the basemieand 1996 renovations.” Dkt. 78
at 40. In Oregon, the implied duty of good faitlerges to effectuate ¢hobjectively reasonable
expectations of the partieKlamath Off-Project Water Users, Inc. v. Pacifico37 Or. App.
434, 445 (2010). The implied duty of good faith carcwitradict expressontractual terms to
which the parties agre8ee, e.gU.S. Nat. Bank of Or. v. Bogg11 Or. 550, 567 (1991) (“The
obligation of good faith does not vary the substanterms of the bargain . . . nor does it provide
a remedy for an unpleasantly motivated act thakmessly permitted by contract or statute.”).
Ross has not presented evidence that Wélleae’s behavior contravenes the reasonable
expectations of the parties. & lexpress terms of the 1956 FHagliLease permit Walker Place to
enforce surrender obligations. Accordingly, thereaggenuine issue of material fact concerning
whether Walker Place breached the duty of godt gy waiting to bring its counterclaims until
the end of the leaserte. Walker Place’s motion for partial summary judgment against Ross’s

affirmative defense of prior breach of the implied duty of good faith is granted.
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CONCLUSION

Each party’s motion is GRANTED IN FAT AND DENIED IN PART. Regarding
Ross’s obligations physically separate the Failing Building and Richmond Building, Ross’s
motions for partial summary judgment agaiDefendants (Dkts. 58-59) are granted and
Makarios’s motion for partial summary judgmébkt. 57), joined by Walker Place, is denied.
Regarding Ross’s obligation to restore thedmaents of the Failing Building and Richmond
Building to their pre-1996 occupancy capacRyss’s motions for partial summary judgment
(Dkts. 58-59) are granted and Walker Placaetgion for partial summary judgment (Dkt. 55)
and Makarios’s motion for partial summary judgment (Dkt. 57) are denied. Regarding whether
the relevant statutes of litation bar Defendants’ claims $&d on Ross’s sumder obligations,
Ross’s motion for partial summary judgment (C3&) is denied and Walker Place’s motion for
partial summary judgment against that affitive defense (Dkt. 55), joined by Makarios, is
granted. Regarding Ross’s obligations to maintain areas not within the “premises,” Ross’s
motion for partial summary judgment (Dkt. 58)denied. Regarding Ross’s remaining
affirmative defenses, Walker Place’s motiongammary judgment (Dkt. 55), joined in part by
Makarios, is granted as to faikuto state a claim, lachest@spel, unclean hands, and prior
breach of contract by breaching the impliedydeftgood faith; it is denied, however, as to
Ross’s affirmative defense of waiver.

IT IS SO ORDERED.

DATED this 25th day of March, 2016.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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