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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

RITA M. CHILDS , Case No. 3:15-cv-00075-SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN ,
Acting Commissioner of Social Security,

Defendant.

Merrill Schneider, BHNEIDERKERRLAW OFFICES P.O. Box 14490, Portland, OR 97293.
Attorney for Plaintiff.

Billy J. Williams, Acting United States Attornegind Janice E. Hebert, Assistant United States
Attorney, WNITED STATESATTORNEY' S OFFICE, District of Oregon1000 S.W. Third Avenue,
Suite 600, Portland, OR 97201-2902; Kathryn Allé, Special Assistant United States
Attorney, QrFFICE OF THEGENERAL COUNSEL, SOCIAL SECURITY ADMINISTRATION, 701 Fifth
Avenue, Suite 2900 M/S 221A, SeatiléA 98104-7075. Attorneys for Defendant.
Michael H. Simon, District Judge.

Rita Malia Childs (“Plaintiff”) seeks judial review of the fial decision of the
Commissioner of the Sociak8urity Administration (“Comnssioner”) denying Plaintiff’s

application for Disability Instance Benefits. For the follong reasons, the Commissioner’s

decision is AFFIRMED.
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STANDARD OF REVIEW

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the findings are suppdjesubstantial evidence. 42 U.S.C. 8§ 405¢gE
also Hammock v. BowgB879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBcay”v. Comm’r of Soc. Sec.

Admin, 554 F.3d 1219, 1222 (9th Cir. 2009) (quotAwgdrews v. ShalaJ&3 F.3d 1035, 1039
(9th Cir. 1995)). It means “such relevant evidence as a reasonable mind might accept as adequate
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to nmtbesn one rational interpretation, the
Commissioner’s conckion must be uphel@®urch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the@snce are insignificant if the Commissioner’s
interpretation is a rational reiad of the record, and this Cdumay not substitute its judgment
for that of the Commissionebee Batson v. Comm’r of Soc. Sec. Adr8B0 F.3d 1190, 1193,
1196 (9th Cir. 2004). “[A] reviewing court musbresider the entire record as a whole and may
not affirm simply by isolating a ggific quantum oSupporting evidenceOrn v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A revieny court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Bray554
F.3d at 1226.

BACKGROUND
A. Plaintiff's Application
Plaintiff protectively filed an application fdisability Insurance Benefits (“DIB”) on
March 14, 2011, alleging disability beging on August 25, 2008. AR 16, 163-66. She was 53
years old at the alleged disabiliyset date. Plaintiff alleges diskty due to degenerative disc
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disease. AR 18, 64. The Commissioner deniedpplication initially and upon reconsideration;
thereafter, she requested a hearing beforkdmninistrative Law Judge (“ALJ”). AR 65-79, 81-
95, 114-15. An administrative hearing wasdhen April 17, 2013. AR 32-63. On May 1, 2013,
the ALJ found Plaintiff not diabled as of August 25, 2008. AR 13-26. The Appeals Council
denied Plaintiff's request faeview, making the ALJ’s desibn the final decision of the
Commissioner. AR 1-6. Plaintiff now sesejudicial review of that decision.
B. The Sequential Analysis
A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkof not less than 1&onths[.]” 42 U.S.C.
§ 423(d)(1)(A). “Social SecuritiRegulations set out a fisgep sequential process for
determining whether an applicant is disablethiw the meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm@48 F.3d 721, 724 (9th Cir. 201¥ge als®0 C.F.R.
88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.15204), 416.920(a)(4). Theve-step sequential
process asks the following series of questions:
1. Is the claimant performing “substal gainful activity?” 20 C.F.R.

88 404.1520(a)(4)(i), 416.920Q(4)(i). This activityis work involving

significant mental or physit¢ duties done or intended to be done for pay

or profit. 20 C.F.R. 88 404.1510, 416.910thé claimant is performing

such work, she is not disabled within the meaning of the Act. 20 C.F.R.

88 404.1520(a)(4)(i), 416.920(a)(8. If the claimant is not performing
substantial gainful activity, the alysis proceeds to step two.

2. Is the claimant’s impairmetgevere” under the Commissioner’s
regulations? 20 C.F.R. 88 404.15204(ii), 416.920(a)(4)(ii). An
impairment or combination of impanents is “severe” if it significantly
limits the claimant’s physical or mentbility to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lastedo@ expected to last for a continuous
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period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impant, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(4)(ii). If the clamant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimant’s severe impairméneet or equal” one or more of the
impairments listed in 20 C.F.R. Pdf4, Subpart P, Appendix 1? If so,
then the claimant is disadd. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@tinues. At that point, the ALJ must
evaluate medical and other relevamidence to assess and determine the
claimant’s “residual functional capacity” (“RFC”). This is an assessment
of work-related activities that theatinant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 894.1520(e), 404.1545(b)-(c), 416.920(e),
416.945(b)-(c). After the ALJ determint®e claimant’s RFC, the analysis
proceeds to step four.

4, Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iW) the claimant cannot perform
his or her past relevant work etlanalysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjuent to other work that exists in
significant numbers in the national ecamg If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimanhoat perform such work, he or
she is disabledd.

See also Bustamante v. Massan262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoatr 953;see also
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999)cker; 482 U.S. at 140-41. The
Commissioner bears the burdefiproof at step fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant cafop@ other work that exists in significant
numbers in the national economy, “taking into ¢desation the claimant’eesidual functional

capacity, age, education, and work experienick;’see als®0 C.F.R. 88 404.1566, 416.966
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(describing “work which exists in the nationabeaomy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.BR404.1520(a)(4)(v), 416.920(4)(v). If, however,
the Commissioner proves that the claimant is &bj@erform other work existing in significant
numbers in the national economye ttlaimant is not disableBustamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ’s Decision

The ALJ began his opinion by noting that Ptairmet the insured status requirements of
the Social Security Act through December 21, 2@ .18. The ALJ then applied the sequential
process. AR 18-26. At step one, the ALJ determthadtl Plaintiff had not engaged in substantial
gainful activity since her altgged onset date of August 25,080 AR 18. At step two, the ALJ
concluded that Plaintiff had tlsevere impairment of degengva disc disease status post
laminectomy at L4-5. AR 18-20. At step three, &le) determined that Plaintiff did not have an
impairment or combination of impairments that met or medically equaled a listed impairment.
AR 20.

The ALJ next assessed Plaifsi RFC and found that she gl perform less than the full
range of light work with the following rasttions: she can occasionally stoop, kneel, crouch,
crawl, reach overhead bilaterally, climb rampstairs; she can never climb ladders, ropes, or
scaffolds. AR 20. At step four, the ALJ foundthPlaintiff was capable of performing past
relevant work as a grocery store cashiersalds clerk. AR 25. Therefore, the ALJ concluded
that Plaintiff was not disabtl from August 25, 2008, through the date of the ALJ decision,
May 1, 2013. AR 26.

DISCUSSION

Plaintiff contends that the ALJ’s decisionnist supported by subsii#al evidence and is

not based on the application of proper legahdards. Plaintiff alleges the ALJ erred by
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erroneously failing to accountrfor explain the disposition ahaterial limitations found by
Plaintiff's surgeon, Jordi KellogdJ.D. Plaintiff contends that this failure was not harmless
because Plaintiff’'s past relevant work regsireaching as generally performed. The Court
addresses these arguments below.

A. Evaluating Conflicting Physicians’ Opinions

The ALJ is responsible for resolving conflictsthe medical record, including conflicts
among physicians’ opinion€armickle v. Comm;r533 F.3d 1155, 1164 (9th Cir. 2008). The
Ninth Circuit distinguishes It@een the opinions of thrdgpes of physicians: treating
physicians, examining physicians, and noaraiing physicians. Generally, “a treating
physician’s opinion carries more weight th@mexamining physician’s, and an examining
physician’s opinion carries more weight than a reviewing physiciad@dhan v. Massanayi
246 F.3d 1195, 1202 (9th Cir. 2001). If a treafpysician’s opinion is supported by medically
acceptable techniques and is naoinsistent with other substantial evidence in the record, the
treating physician’®pinion is givercontrolling weightld.; see als®0 C.F.R. § 404.1527(d)(2).
A treating doctor’s opinion thas not contradicted by the opinion of another physician can be
rejected only for “cleaand convincing” reasonRyan v. Comm’r of Soc. Se628 F.3d 1194,
1198 (9th Cir. 2008). If a treating doctor’s opimiis contradicted bghe opinion of another
physician, the ALJ must provide “specific anditenate reasons” for discrediting the treating
doctor’s opinionld.

In addition, the ALJ generally must accord geeateight to the opinion of an examining
physician than that of a non-examining physicfam, 495 F.3d at 631. As is the case with the
opinion of a treating physiciathe ALJ must provide “cleaand convincing” reasons for
rejecting the uncontradicted oon of an examining physiciaRitzer v. Sullivan908 F.2d 502,

506 (9th Cir. 1990). If the opinion of an exiamg physician is contradicted by another
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physician’s opinion, the ALJ muptovide “specific, legitimateeasons” for discrediting the
examining physician’s opinioester v. Chater81 F.3d 821, 830 (9th Cir. 1995). An ALJ may
reject an examining, non-tréag physician’s opinion “in faor of a nonexamining, nontreating
physician when he gives specific, legitimate reasons for doing so, and those reasons are
supported by substantial record evidenéberts v. Shalal&66 F.3d 179, 184 (9th Cir. 1995),
as amende@Oct. 23, 1995).

Specific, legitimate reasons for rejecting a physician’s opinion may include its reliance
on a claimant’s discredited subjective conmils, inconsistency with medical records,
inconsistency with a claimanttestimony, and inconsistency wighclaimant’s daily activities.
Tommasetti v. Astru®33 F.3d 1035, 1040 (9th Cir. 2008ndrews 53 F.3d at 1042-43. An
ALJ effectively rejects an opian when he or she ignores$molen v. ChateB0 F.3d 1273,
1286 (9th Cir. 1996).

B. Plaintiff's Course of Treatment with Dr. Kellogg

Dr. Kellogg began care of Plaintiff in Jug809, on referral from Plaintiff's chiropractor,
Dokken Ramey, D.C. AR 349-50, 362. Dr. Kelloggifid disc herniation and radiculopattaynd
performed a L4-5 microdiscectomy sarg on July 30, 2009. AR 353-54. On August 13, 2009,
after finding recurrent disc herniation witddiculopathy, Dr. Kellogg performed another L4-5
microdiscectomy. AR 347-48, 351-52. Following thegeries, Dr. Kellogg advised Plaintiff to
refrain from work during the month of Septeen and engage in physical therapy. AR 345. In
October 2009, Dr. Kellogg wrote ®aintiff's chiropractor thaPlaintiff had no radiculopathy

and was happy with the results. AR 343. He st#tatPlaintiff was onsidering returning to

! “Radiculopathy” is “[a]ny disease of a nerve rodtaber’s Cyclopedic Medical
Dictionary 1963 (Donald Venes et al. eds. 2009).
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work but expressed concerns about the physicabdds of her work with frequent twisting and
turning and lifting up to 40 poundsl.

Dr. Kellogg attached to his letta “Release to Return to Work” form in which he opined
that Plaintiff could lift and carry 25 poundscasionally and ten pounds frequently. AR 344.
Dr. Kellogg found that Plaintiff@uld stand and walk for two houas a time up to eight hours in
a workdayld. Dr. Kellogg found that Plaintiff coulohtermittently stoop, bend, crouch, crawl,
kneel, twist, and climdd. Dr. Kellogg also stated that Plaintiff could occasionally balance,
reach, push, and puld.

C. The ALJ’s Stated Reasons for Not Creding All Limitations Found by Dr. Kellogg

Plaintiff argues that the ALJ erred in evaling Dr. Kellogg’s opinion by failing properly
to dispose of the sitting, standing, walkingaching, and pushing and pulling limitations found
by Dr. Kellogg. AR 23, 344. Specificgll Plaintiff points to three aas of contention. First, the
RFC limited Plaintiff to light work without anfurther sitting, standing, or walking restrictions,
meaning that Plaintiff can sit, stand, or wafkto six hours with normal breaks, as opposed to
Dr. Kellogg’s recommendation thRtaintiff perform each activity for two hours at a time up to
eight hours. AR 20, 23. Second, the Ridlted Plaintiff to occasionabverheadreaching, while
Dr. Kellogg limited Plaintiff to occasionaéaching of any kind. AR 20, 23. Finally, the RFC
contained no pushing or pulling limitations,@®osed to Dr. Kellogg's recommendation that
Plaintiff push and pull only occasionally. AR ZZB. Plaintiff maintains these differences are
material and that the ALJ’s failure to accountdad give sufficient reasons to reject them was
in error.

The ALJ gave “significant wght” to Dr. Kellogg's opiniorbut formulated Plaintiff's
RFC based upon the opinions of several pligssg; the objective naécal evidence, and

Plaintiff's activities of daily livng. AR 23-25. The ALJ gave “greateight” to the opinions of
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State agency nonexamining consultative phgag Martin Kehrli, M.D., and Martin
Lahr, M.D., M.P.H. AR 24. The ALJ also galsme weight” to tk opinion of Ryan
Vacura, M.D., who examined the Plaintiff in September 2011. AR 23-24.

The ALJ included only some @fr. Kellogg's proposed limitatins in Plaintiff's RFC for
four reasons: (1) the opinion waonsidered in conjunctionity the opinions of other
physicians; (2) the timing and extent of Dr. Kei§’s treatment of Plaitf; (3) Plaintiff's
activities of daily living; and (4¢onflict with the medical record.

1. Conflicting Opinions of Other Physicians

As a threshold matter, Dr. Kellogg’s oponi is contradicted by the opinions of
Dr. Kehrli, Dr. Lahr, and Dr. Vacura. AR4, 75-79, 90-94, 452. DKehrli and Dr. Lahr
reviewed the medical record and opinedSeptember and December of 2011, that Plaintiff
could stand, sit, and wafkr six hours in an eight-hour workday with normal breakad
limited overhead reaching; and had noitations on pushing angulling. AR 75-76, 90-92.
Dr. Lahr also expresslyisagreed with Dr. Kellogg’s opinicend stated that Dr. Kellogg “relies
heavily on the subjective report symptoms and limitations providéy the individual, and the
totality of the evidence does not supposd dpinion.” AR 93. The ALJ also considered the
opinion of examining physician Dr. Vacurahavexamined Plaintiff in September 2011, and
observed that Plaintiff could sit for up tx$iours with breaks and could frequently reach.

AR 24, 452. Therefore, Dr. Kelyg's opinion is contradicted lige opinions of Dr. Kehrli,

2 It is doubtful that there is any differee between Dr. Kellogg’s recommendation that
Plaintiff can only stand, sit, and walk for twaours at a time in an eight-hour workday and the
ALJ’'s RFC determination that Plaintiff can stasd, and walk for six hours with normal breaks.
The assessment that Plaintiff magtor stand to rest andlieve pain can be reasonably
accommodated by the normal breaks of a working Besithwaite v. Comm’r of Soc. Se2011
WL 1253395 at *4; *5 n.4 (E.D. Cal. Mar. 31,20 (“[N]Jormal breaks occur every two hours
during a normal 8-hour work day: one in thermng, lunch, and one in the afternoon”). The
Court is inclined to agree with the courtBraithwaite
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Dr. Lahr, and Dr. Vacura, and Dr. Kellogg’'s ominimay be rejected for “specific and legitimate
reasons that are supported by sutiisdhevidence irthe record.Carmickle 533 F.3d at 1164.

In evaluating Plaintiff’s limitations, the ALgave “great weight” to the opinion of
Dr. Lahr and considered his medical diagnasiBlaintiffs RFC déermination. AR 24-25, 90-
94. Dr. Lahr’'s recommendations regarding Plaintiff's sittstgnding, walking, reaching, and
pushing and pulling limitations, discussed above iéentical to the All's determination of
Plaintiffs RFC. AR 24-25, 90-94. Dr. Lahr’s opinieconsistent with the medical evidence in
the record.

Dr. Lahr opined that Plaintiff was limiteéd occasional overhead reaching and had no
pushing and pulling limitations. AR 90-91. This apmmis consistent with the medical evidence
that Plaintiff's lumbar imaging studies weregaéive following the September 2011 car accident,
Plaintiff's minimal treatment for alleged symopns since her lumbar surgery in August 2011,
and the lack of any substantiation for thesatétions beyond Plaintiff's discredited subjective
complaints® AR 25, 439, 462, 467. This opinion is alsmsistent with the Rintiff's activities
of daily living, discussed below. AR 232-23B19, 453-458. Additionally, Dr. Lahr’s opinion is
more restrained than the opinion of Dr. Vacuvhp opined that Plaintiffould frequently reach.
AR 452.

2. Timing of Dr. Kellogg’s Treatment

In considering Dr. Kellogg’s opinion, the Alidund that the medical evidence at that
time supported Dr. Kellogg’'s asssment of Plaintiff’'s funitonal capacity. AR 23. The ALJ
emphasized, however, that Dr. Kellogg only tred&intiff for a period of four months,

beginning in June 2009 and continuing until October 2@D%ince Plaintiff's last visit with

3 As discussed below, the ALJ found Pldintiot fully credible as to her subjective
symptom testimony, AR 25, and Plaffiitoes not dispute that finding.
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Dr. Kellogg in October 2009, the ALJ notd®laintiff's activities of daily livingsuggest that she
has had some improvement in the severity of her symptdms.

3. Plaintiff’'s Activities of Daily Living

The ALJ found that Plaintiff's daily living aieities reflected negatively on the severity
of her alleged limitations. AR 22. The ALJ notedtttince October 2009, the date Plaintiff was
last seen by Dr. Kellogg, Plaifits activities of daily living suggest that she had some
improvement in her postural mobilitid. For example, Plaintiff has reported that she is able to
sweep and engage in gardeningwttes such as watering plantsanting seedlings, and picking
vegetables. AR 23, 235, 449. The ALJ found thajpéméormance of these tagties suggest that
Plaintiff has the ability to stoop, crouch,del, and twist at least occasionally. AR P&intiff
contends, however, that her postural mobility. (her ability to stoop, crouch, kneel, and twist)
is not at issue. Instead, Plaihfocuses on the ALJ’s alleged failure to take into account
Dr. Kellogg's sitting, standing, walking, reaol, and pushing and pulling limitations.

In formulating Plaintiff's RFC, howevethe ALJ evaluated additional evidence of
Plaintiff's daily living activities The ALJ considered a function report dated July 18, 2011, and a
psychological evaluation from SeptemBéi 1. AR 22, 232-239, 4538. There Plaintiff
reported that she prepares simple meals ega,djoes shopping, and performs household chores
such as dishes, laundry, and sweeping. ARZE2-455. Plaintiff also reported occasionally
taking care of her granddaughter. AR 233. The Adund that Plaintiff's activities of daily
living suggest that her symptoms and limitatians not as severe B&intiff has alleged.

AR 22-23, 25seeMorgan v. Comm’r of the Soc. Sec. Admiie9 F.3d 595, 600 (9th Cir. 1999)
(claimant’s ability to fix mealsyork in the yard, and occasionally care for his friend’s child was

evidence of claimant’s ability to work).
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4. Conflict with Medical Evidence

The ALJ found that Dr. Kellogg’s Octob2009 opinion was consistent with the
objective medical evidencd that time AR 23. The ALJ expressly noted that Dr. Kellogg did
not treat Plaintiff after October 200@. In formulating Plaintiff's RFC, the ALJ considered
medical evidence from 2011 that contradicts some of Dr. Kellogg’s reaplieions regarding
Plaintiff's limitations. AR 23-25.

The medical record indicates that Plainitiféfd a large focal disc protrusion at L4-5
impinging on the right L5 nerve root. AB03, 305, 336. Following her second microdiscectomy
surgery, however, Plaintiff reported a reductiopain, AR 343, 345-346, and there is no record
of medical treatment following surgery. Plaintiffis in another auto accident in September 2011
and reported back pain, but all lumbar imagshgdies were negative. AR 439. The ALJ noted
that Plaintiff has received very limited medi treatment since her lumbar surgery in 2009.

AR 22. For example, in October 2011, Plaintéported that she had not had a primary care
provider for about three years. AR 462. Thettremt records from October 2011 indicate that
Plaintiff only takes over-the-countéteve or ibuprofen occasionalty treat pain symptoms and
that the medication was helpful. AR 467. Moreovke, ALJ found the Plaintiff to be not entirely
credible as to her symptoms, AR 25, andiftlff does not challenge that assessment.

The ALJ found Plaintiff’'s conservative treatmeri her neck and back pain suggests that
her impairment is not as severe as she hagetd. AR 25. Furthermore, the ALJ noted that no
treatment provider or consultatiegaluator opined that Plaintiffismpairments are so severe as
to prevent her from working. AR 24-25, 344, 452eLJ found that, while Plaintiff testified
that she had significant diffitty walking prior to her lumar surgery in 2009, there is
insufficient objective medical evidence that Pldimad significant difficulty walking after the

surgery. AR 24. The ALJ rejected the opiniorDef Vancura, that Plaintiff was limited to
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standing and walking for only four hours totdlie to a lack of evidence supporting this
limitation. AR 24. The ALJ noted that the recastablished that Plaiff only experienced
occasional heel and calf pain aftaargling at the end of the day. AR 24, 448.

D. The ALJ’s Hypothetical to the VE

The ALJ’s hypothetical to the Vocational Exp@/E) properly ircluded all credible
limitations, including the bilateral overheashching limitation, and was consistent with
Plaintiff's RFC. AR 58-59. The VE testified tham individual with Plaintiff's limitations could
perform Grocery Store Cashier (DQTI1.462-014) and Sales Clerk (DOT 290.477-014)
positions, as generally performed. AR 59. Plaintiftficlaims that the ALJ’s failure to include
Dr. Kellogg's reaching limitation was harmful becatdaintiff's past relevat work as a grocery
store cashier and sales cleaik,defined by the Department of Labor’s Dictionary of
Occupational Titles (“DOT"), require reaching as generally performed. Plaintiff further contends
that even under the occasiondateral overhead reaching limitati in the RFC, performance of
the light jobs of Grocery Store Cashier and S@lesk is foreclosed and therefore the ALJ erred
in finding that Plaintiff could perforrwork even under the RFC as it stands.

An ALJ must comply with SSR 00-4pyailable at2000 WL 1898704, which provides
that step five findings must either be cgtent with the DOT or supported by persuasive
evidence to justify a deviation from it. At stBpe, the ALJ has discretion over whether to call a
VE. Gomez v. Chatei74 F.3d 967, 971 (9th Cir. 1996); 20 C.F.R. 416.966(e). When a VE
provides information about the requirements obecupation, the ALJ has an affirmative duty to
determine whether the information conflicts witie DOT and to obtain an explanation for the
apparent conflictMassachi v. Astryet86 F.3d 1149, 1151-53 (9th Cir. 2007). The ALJ may

rely on testimony from the VE that contradithe DOT, but only if the record contains
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persuasive evidence to support the deviatiohnson v. ShalaJ&0 F.3d 1428, 1436 (9th Cir.
1995).

The Court finds that the occasional bilateneerhead reaching requirement in the RFC
was proper, and assigns no error to the ALJ'sofiskeis requirement in the hypothetical to the
VE. The VE testified in response the ALJ’'s hypothetical that andividual with an occasional
bilateral overhead reaicty limitation could perform grocery store cashier and sales clerk
positions, as generally performed. AR. 58-59. VEealso testified that his testimony was
consistent with the DOT. AR 62ge also Bayliss v.Barnhat27 F.3d 1211, 1218 (9th Cir.
2005) (*An ALJ may take administrative naiof any reliable job information, including
information provided by a VE.”). Plaintiff did natbject to the VE tésnony at the hearing, nor
does she assign any error to this testimonglaam any inconsistency between the VE's
testimony and the ALJ’s hypothetical in her BBiéAccordingly, any claim of an unresolved
inconsistency between the VE’s testiny and the ALJ’s hypothetical is waivé&ee Meanel v.
Apfel 172 F.3d 1111, 1115 (9th Cir. 1999) (“[Adtdst when claimants are represented by
counsel, they must raise all issuand evidence at their admirasive hearings in order to
preserve them on appealMarathon Oil Co. v. United State807 F.2d 759, 767 (9th Cir. 1986)
(stating that, "[a]s a general rule, we will mansider issues not presented before an

administrative proceeding tte appropriate time."see also Mills v. ApfeR44 F.3d 1, 8 (1st

* Even if Plaintiff had not waived thargument, the ALJ could have reasonably
concluded that Plaintiff's past relevant waltes not require frequent bilateral overhead
reaching because, while the jobs of cashiersatels clerk require at least frequent reaching, the
DOT does not include any clear requiremaindverhead reaching. U.S. Dep’t of Lab8glected
Characteristics of Occupations Definedtive Revised Dictionary of Occupational Tit&33,

366 (1993). Therefore, the ALJ's RFC determinatod hypothetical to the VE would not be in
conflict with the DOT.
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Cir. 2001) (finding waiver due to failure to raissue at hearing before ALJ, as opposed to the
Appeals Council).
Plaintiff also asserts that the ALJ madetramsferable skills finding and therefore, the

ALJ’s failure to include Dr. Kellogg's limitationi& the hypothetical cotisuted harmful error.
While the ALJ did not explicitly include a transédale skills finding in the written administrative
decision, the ALJ did ask the VE about transfergklts in various hypotheticals. AR 59-61. In
response, the VE testified abdrgnsferable skills, such as:

There are some sedentary jobs that can be considered for — using

sales skills .... There are telephawdicitor jobs, telemarketing

jobs that are at the sedentagmi-skilled, SVP 3 level, which

could be considered for trsierability. DOT number 299.357-014

and there are greater than 10,0@Qestvide; greater than a million
nationally.

AR 61.

Because the Court finds that the occasioiatdral overhead reaching requirement in the
RFC was proper and that Plaintiff has waived elaym of unresolved onsistency between the
VE'’s testimony and the ALJ's hydwmtical, the Court finds no errm the ALJ’s use of this
requirement in the hypothesitpresented to the VE.

E. Summary

The ALJ sufficiently considered Dr. Kegg’s opinion. At step two, the ALJ found
Plaintiff's degenerative disc disease post lsantomy was a severe impairment. AR 18. The
ALJ also discussed Plaintiff oadition at length, citing to DKellogg’s opinion in the record
and finding his assessment of Plaintiff's inrpgents limited by later developments. AR 23.
Specifically, the ALJ noted that Dr. Kellogg onlgated Plaintiff for a period of four months
and has not treated Plaintifhse October 2011. Since that tirsapstantial evience in the

record shows improvement of her alleged impairmedisSpecifically, Plaintiff's activities of
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daily living suggest that her symptoms and limgas are not as severeRisintiff has alleged.
The ALJ also found that Plaintiff’conservative course of ttegent reflected negatively on her
claims of impairment. AR 24-25. Accordingiyne ALJ gave specific and legitimate reasons
supported by substantial evidence in the retomject portions obDr. Kellogg’s opinion.
Because the ALJ considered and addressed Dindg¢gs treatment notes in his written decision,
including Dr. Kellogg’s proposed limitationspéincluded uncontradicted, time-appropriate
accommodations in the RF€geAR 20, 23, the Court finds no errim the ALJ’s assessment of
Dr. Kellogg's opinion. Because the ALJ's RFC detration was proper and consistent with the
DOT, the Court finds thatg potential errowas harmless.

CONCLUSION
The Commissioner’s decision is AFFIRMED.
IT IS SO ORDERED.
DATED this 11th day of April, 2016.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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