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Plaintiff Unigestion Holding, S.A., doing busirseas “Digicel Haiti” (“Digicel”), asserts
claims against Defendants, gileg common law fraud, vlations of the Rcketeer Influenced
and Corrupt Organizations Act (“RICO”) unde8 U.S.C. 88 1962(b)-(d), conversion, and unjust
enrichment. Defendants move to dismiss Digicet&ims in its Amended Complaifit.
Defendants argue that the amended allegationsod frontinue to lack clarity and specificity as
to the nature and substance of any allegesiepresentation. For the reasons that follow,
Defendants’ motion is denied.

STANDARDS
A. Rules12(b)(6) and 8(a) of the Federal Rules of Civil Procedure

Under Rule 12(b)(6) of the Federal Rule<Cofil Procedure, a motion to dismiss for
failure to state a claim may lgeanted only when there is nognizable legal theory to support
the claim or when the complaint lacks sufficieadtiial allegations to st facially plausible
claim for relief.Shroyer v. New Cingular Wireless Servs.,,1682 F.3d 1035, 1041 (9th
Cir. 2010). In evaluating the sufficiency of angglaint’s factual allegations, the court must
accept as true all well-pleaded m&kfacts alleged in the comjitde and construe them in the
light most favorable to the non-moving paiyilson v. Hewlett-Packard Cd&%68 F.3d 1136,
1140 (9th Cir. 2012)Daniels-Hall v. Nat'| Educ. Ass;629 F.3d 992, 998 (9th Cir. 2010). To

be entitled to a presumption of truth, allegasian a complaint “may not simply recite the

! Plaintiff also alleges as separate cotinisil conspiracy” (CountVl) and “injunction”
(Count IX). Civil conspiracy, hoawer, is not cognizable as gaeate claim under Oregon law.
See Granewich v. Hardin@29 Or. 47, 53 (1999) (“neither ‘conspty’ nor ‘aid and assist’ is a
separate theory of recovery”). Similarly, @junction, whether temporary, preliminary, or
permanent, is a form of relief, natseparate theonf recovery.

2 Defendants previously moved to dismisaiiff's original Complaint. The Court

granted Defendants’ motion with leave to repgleand Plaintiff filed its Amended Complaint,
which is the subjeatf the pending motion.
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elements of a cause of action, but must contain sufficient allegations of underlying facts to give
fair notice and to enable the oppospagty to defend itself effectivelyStarr v. Baca652 F.3d

1202, 1216 (9th Cir. 2011). All reasonable infererfoas the factual allegations must be drawn

in favor of the plaintiff Newcal Indus. v. Ikon Office Solutidil3 F.3d 1038, 1043 n.2 (9th

Cir. 2008). The court need not, however, creditplantiff's legal conclusions that are couched

as factual allegation&shcroft v. Iqbgl556 U.S. 662, 678-79 (2009).

A complaint must contain sufficient factualegations to “plasibly suggest an
entitlement to relief, such that it is not unfairéguire the opposing party be subjected to the
expense of discovery and continued litigatiddtarr, 652 F.3d at 1216. “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegeddbal, 556 U.S. at 678 (citing
Bell Atl. Corp. v. Twomblyb50 U.S. 544, 556 (2007)). “Establishing the plausibility of a
complaint’s allegations is a two-step procegxlectic Props. E., LLC v. Marcus & Millichap
Co, 751 F.3d 990, 995 (9th Cir. 2014). At thetfstep, “a court should ‘identif[y] pleadings
that, because they are no more than conclusasagjot entitled to thessumption of truth.’1d.
at 996 (quotindgbal, 556 U.S. at 679) (alteration iniginal). At the second step, “a court
should ‘assume the[ ] veracity’ of ‘well pleadiedtual allegations’ and &termine whether they
plausibly give rise to aantitlement to relief.”1d. (quotinglgbal, 556 U.S. at 679) (alteration in
original).

Additionally, “[w]hen faced \ith two possible explanationenly one of which can be
true and only one of which ressiiin liability, plaintffs cannot offer allegations that are ‘merely
consistent with’ their favored explanationtlame also consistent with the alternative

explanation.”In re Century Aluminum Co. Sec. Litig29 F.3d 1104, 1108 (9th Cir. 2013)
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(quotinglgbal, 556 U.S. at 678). Plaintiffs must offgsJomething more . . . such as facts
tending to exclude the possibilityaththe alternative explanationtrsie, . . . in order to render
plaintiffs’ allegations plausible within the meaninglgibal andTwombly” 1d. A complaint will
survive a motion to dismiss where a plaintiff “offgrfacts that tend[] texclude the defendant’s
innocuous alternative explanatiotttlectic Props.751 F.3d at 997. Moreover, if two
alternative explanatiorexist, “one advanced by defendantldhe other advanced by plaintiff,
both of which are plausible, plaintiff's ogplaint survives a motion to dismiss under

Rule 12(b)(6). Plaintiff's complaint may be dismissed only when defendant’s plausible
alternative explanation is so convincing tpkintiff's explanation is implausibleld. (quoting
Starr, 652 F.3d at 1216).

B. Rule9(b) of the Federal Rules of Civil Procedure

Plaintiffs alleging fraud omistake must “state with picularity the circumstances
constituting fraud or mistake.” Fed. R. Civ.¥b). To state a claimnder this standard, a
plaintiff “must identify the who, what, when, wieerand how of the misconduct charged, as well
as what is false or misleadiagpout the purportedly fraudulenastment, and why it is false.”
Cafasso, U.S. ex rel. v. Gen. Dynamics C4 Sys,,88¢.F.3d 1047, 1055 (9th Cir. 2011)
(quotation marks and alteration omitted). The pifiiatallegations must provide “notice of the
particular misconduct which islagjed to constitute the frawtharged,” in enough detail to
permit the defendant to “defend against the chargknot just deny that [it has] done anything
wrong.” Ebeid ex rel. U.S. v. Lungwjt@16 F.3d 993, 999 (9th Cir. 2010) (quotation marks
omitted).

Both the plausibility requirement of Rudéa) and the particularity requirement of
Rule 9(b) apply to allegations of fraudafassg 637 F.3d at 1055. Allegations of scienter may

be pled generally, Fed. R. Civ. P. 9(b), but nstifitinclude sufficient factual material to be
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plausible Eclectic Props.751 F.3d at 995 n.5. The heightened standard of Rule 9(b) also applies
to RICO claims alleging préchte acts involving fraudsee, e.gLancaster Cmty. Hosp. v.

Antelope Valley Hosp. Dis940 F.2d 397, 405 (9th Cir. 1991) (mail fraudllan Neuman

Prods., Inc. v. Albright862 F.2d 1388, 1392-93 (9th Cir. 1988) (mail and wire fraBielt

Deals on TV, Inc. v. Navee@007 WL 2825652, at *11 (N.D. Cal. Sept. 26, 2007) (access-
device fraud).

BACKGROUND

As alleged in the Amended Compla(tkt. 34), Digicel provides mobile
telecommunications services to customers in Haigicel operates telephone switching systems
in Miami, Florida, and New York City, New Yorkhat route internationaalls from third-party
providers (such as AT&T and Verizon) to Didiceistomers in Haiti. The switching systems use
an international gateway thdtaavs Digicel to manage call ubing and account for any billing
and associated regulatory charges. Under Hididia, international telephone carriers must
charge at least 23 cents per minute for intgonal calls terminatingn Haiti. Accordingly,

Digicel charges third-partproviders at least 23 cents per mentd route international calls to
Digicel customers in Haiti.

UPM is an Oregon corporatidthat offers to route international calls to Haiti at lower

rates than Digicel. UPM does by purchasing large quantitiesfe-paid Digicel Subscriber

Identity Module (“SIM”) card§in Haiti, shipping the cards to UPM’s operations in Oregon, and

3 UPM Technology, UPM Telecom, and UPM Mating are all aliases of the same
business, collectively refieed to here as “UPM.”

* According to Digicel, a SIM cdracts as a small circuit boattht is placed inside a
cellular phone in order to identify the cellutdevice associated with an individual customer’s
unique telephone number and account. SIM calldsy customers to access Digicel’s cellular
network and, in turn, allow Digicel to account and invoice communications made from
cellular devices containing specific SIM cardsgibel customers can use SIM cards for voice,
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incorporating the cards into assgm connected to the internBtgicel alleges that UPM sends
money by international wire to its agentdaiti for the purchase of Digicel SIM cards.
According to Digicel, shipping documents shthat agents shipped Digicel SIM cards from
Haiti to Oregon, addressed to Defendant Bemipn Sanchez (“Sanchez”), Owner of UPM
Marketing and President of UPM Telecom, andeddant Tyler Allen (“Allen”), who is also
affiliated with UPM. Customer forms also shdtwat Defendant Baltazar Ruiz (“Ruiz”), Project
Manager of UPM Telecom, shipped computguipment to Haiti. Digicel asserts that Ruiz
provided laptops, internet routers, and generatoc®-conspirators in Haiti to facilitate UPM’s
operations.

UPM'’s system includes “SIM Boxes” or “Sli8ervers,” located in Oregon, into which
SIM cards are loaded. UPM uses the informatinthe SIM cards to assist in transmitting calls
to Haiti in ways that indicate that the cdilsve originated from Haitian telephone numbers
associated with Digicel SIM cards. Accordindlye Digicel telecommunications system charges
local, or non-internationarates for the calls. Digicel refers to UPM’s activities as “bypass
fraud.” Digicel alleges that UPM engageswo categories of friadulent activities: non-
technological fraud and technological fraud.

A. Non-Technological Fraud

According to Digicel, the non-teablogical fraud occurs at thmint of sale of Digicel’s
SIM cards. Digicel allegethat UPM sends “agents” to Digicekaithorized retailers in Haiti,

including grocery and convenienst®res, to purchase SIM camisder the “false premise” that

data, and messaging services anlhgicel network. Customers cadd credits, in the form of
minutes, to SIM cards by using, among ottmethods, vouchers and online “top-ups.”

> Digicel obtained copies of receipts anépging documents evincing these transactions
from the Haitian Police. Digicel attached the egpio its Amended Complaint as Exhibits C-M.
The original documents remaintime custody of the Haitian Police.
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those SIM cards are for the agents’ own persosain cellular handset devices. Dkt. 34 | 65.
UPM must obtain Digicel SIM cards in this nreer because Digicel does not allow for the
unauthorized bulk purchase of SIM cards. Digiceticas its authorized retailers not to sell SIM
cards to anyone who thetailers suspect will resell the SIM cards. Retailers must document all
SIM card purchases.

In order to purchase a Digicel SIM card initjan individual mustomplete and file a
Customer Registration Card form using hisver government-issued identification card. Digicel
alleges that UPM'’s agents sometimes purchase SIM cards “using false or altered identification
documents procured by local co-conspiratorsairbtruction and directioof the head of the
fraudulent enterpriseld. I 30. With its Amended Complaint, Digicel submitted a sample copy
of a Customer Registration Card fofrithe form asks the customer for identifying information,
including the customer’s name, birth dategupation, and governmeisisued identification
number. The form also asks for the customeellular device information, including the
device’s International Mobil&quipment Identity (“IMEI”).Finally, the form asks for
information about the retailer and ageftoasold the SIM card to the customer.

The Customer Registration Card does not ask the customer for any information about
how the customer intends to use the SIM cBtdither, at no point deghe form require a
written affirmation that the customer will only use the SIM card in the cellular device
corresponding to the IMEI speafi on the form. Nor does the fomequire an express, written

affirmation that the customer will refrain from reselling the SIM card.

® Digicel filed a certified tranation of the Customer Registration Card form (Dkt. 52-1),
which Digicel originally submitted in Frenas Exhibit A to Digicel's Amended Complaint
(Dkt. 34-1). UPM does not object to the trasin. The Court therefore assumes that the
translated copy of ExhibA is true and accurate.
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Digicel also does not allegeahits retailers ask customdas oral representations that
the customers are purchasing SIM cards for eralspersonal use. Other than the assertion
that UPM'’s agents used false or altered idieation documents, Digel provides no details
regarding how UPM’s agents “purchase SIM Gandder the false premise that those SIM Cards
are for their own individual, retail use @ellular handset devices.” Dkt. 34 § 65.

B. Technological Fraud

According to Digicel, technofgical fraud occurs aftéPM sells minutes either
wholesale to third parties or datty to consumers through phone cards or retail sales of cellular
plans and devices. Then, asserts Digicel,ebkrtological fraud occuis one of two ways.

First, UPM purchases Digicel SIM cards aedisters the cards for Digicel’'s Roam-Like-
You're-Home (“RLYH”) plan. For an access feEapproximately $25, the RLYH plan allows
registered Digicel customers to keainternational calls to Haiti aates similar to the domestic,
or local, rate during the pre-pgi@riod. When a UPM customer plaeesall, the call is routed to
UPM'’s SIM Servers in Oregon. The SIM Sewerontaining SIMards purchased from
Digicel's dealers and registeréat Digicel's RLYH plan, direct th call to a third-party carrier’s
cellular tower in the United States, which tlirects the call to Digicel’'s network as a call
coming from a RLYH subscriber eligible forgtower calling rate. Digicel alleges that UPM
uses the RLYH plan “to cause international cadlde manipulated in these SIM servers,
retransmitted, terminated, and accounted for as ‘regular’ local dalllg}'72.

Second, when a call is made by a UPM custarnggide of Haiti, the call is routed to
UPM'’s SIM Servers in Oregon. The SIM Servemrificlone” Digicel’sSIM cards, meaning the
Servers “manipulate[]” the SIM cards to retre and then transmit the unique identifying
information contained in a SIM cardl. § 69. The identifying information from the SIM card is

“packaged” with the call into Haj and then the “package” is rauat via the internet to a local
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“Receiver” in Haiti.ld. ] 68, 89-91. The local Receivelegkdly operated by agents of UPM

in Haiti, uses the “cloned” SIM card data to cdete the call to the ultimate recipient in Haiti
through Digicel’s telecommunicatis network in that countryd. {9 87, 91. This process allows
UPM to “pretend” to initiate a lmal call in Haiti when the call vgain fact initiated outside of

Haiti, thus “bypassing” Digicel’s international switches and international chdoyés69. In

this way, UPM “intentionally manipulate[s] theNblcard data to misrepresent the international
call to Digicel's Haitian networlas a domestic call made in Haiti, and only the domestic calling
fees are chargedld. 1 98.

Additionally, alleges Digicel, “[t]o avoid eggletection, [UPM] use] multiple, portable
Receivers in various locations. The softwame the SIM Servers] manipulates calling patterns
by directing calls to be spad among various Receiverkl’ § 96. Spreading the calls among
multiple receivers “is intended to mimihe calling patterns of real peopl&d’ § 94. According
to Digicel, “if all calls went to—and thendm—a single Receiver ia static location, the
abnormal call volumes to the particular towethia area of the Receiver could be flagged as a
sign of bypass fraudld. T 95.

UPM refers to the second routing method/agce over Internet Protocol (“VolP”). UPM
argues that the method has never involiagohing” or copying SIM cards because UPM
lawfully purchases the SIM cards and simply ubespre-paid minutes on the cards to enable
customers to make local calls in Haiti using Digicel local network aany local caller would.

UPM further argues that because it pays fohhlbé RLYH plans and the minutes purchased on

" UPM offers the following definition ofcloning” SIM cards:“Cloning a SIM card
would enable more than one handset toferated from the same identifying information
contained on the original SIM card. Cloningdliegal because it would allow the cloner to
operate a cell phone for free, while the holdetheforiginal SIM card would be billed both for
her own and the clonertzalls.” Dkt. 46 at 13.
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the SIM cards, UPM and its customers legitimagequire access to Digicel’s local network.

According to UPM, its activities do natvolve “misrepresentations” of any kind.

DISCUSSION
A. Common Law Fraud

In Oregon, a plaintiff must Ege the following elements &iate a claim for fraud:
(1) a representation; (2) its falsity; (3) its materiality; (4) the
speaker’s knowledge of its falsity ignorance of it¢ruth; (5) his
intent that it should be acted on by the person and in the manner
reasonably contemplated; (6) theaher’s ignorance of its falsity;

(7) his reliance on its truth; (8) higyht to rely thereon; (9) and his
consequent and proximate injury.

Or. Pub. Emps.’ Ret. Bd. ex rel. Or. Pub. Emhp®t. Fund v. Simat, Helliesen & Eichné®1l
Or. App. 408, 424 (2004) (quotation marks omitted).

In addition to affirmative misrepresentations, a fraud claim can be based on the omission
of a material fact, at leaghder certain circumstances. Wheaud is based on silence or
nondisclosure of a material faetparty first must “demonstratieat the defendant either (1)
remained silent when the defendant had a duty to Speaf2) assumed the obligation to make a
full and fair disclosure of the whole truth by kivag a representation in the nature of a ‘half-

truth.” Smith v. U.S. Bank, N.,&2011 WL 7628515 at *6 (D. Or. Oct. 26, 2011) (footnote

8 A duty to speak or disclose informatioristz when there is a special relationship
between a plaintiff and a defenda@ardner v. First Escrow Corp72 Or. App. 715, 720
(1985).When a special relationship exists, the defentlasta duty to disclose to the plaintiff all
material matters of which the defendant had knowle8ge.Gebrayel v. Transamerica Title Ins.
Co,, 132 Or. App. 271, 281 (1995) (citiRpstatement (Second) of Ta§ts§51 (1976)). A
special relationship exists when the pldfritas authorized the defendant to exercise
independent judgment on the plaintiff's behalf and the defendant has accepted this responsibility.
Bennett v. Farmers Ins. Co. of 0832 Or. 138, 160-62 (2001). A special relationship does not
exist if the parties were merely in an “arntésgth” commercial or business relationship where
they were acting in their own economic inter&se Conway v. Pac. Unid24 Or. 231, 239-41
(1996);A.T. Kearney, Inc. v. Int’ Bus. Mach. Caor@g3 F.3d 238, 243-44 (9th Cir. 1995).
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added)yeport and recommendation adopt2d12 WL 1029364 (D. Or. Mar. 26, 2018ge also
Benson Tower Condo. Owners Ass'n. v. Victaulic €& F.Supp.3d 1126, 1132-33regory V.
Novak 121 Or. App. 651, 655 (1993) (holding that “omeo makes a representation that is
misleading because it is in the nature of a ‘lraith’ assumes the obligation to make a full and
fair disclosure othe whole truth”).

In addition to fraud by affirmative misrepresatimn or omission, there is a third category
of fraud recognized under Oregon law, actualosalment. Further, where “fraud is based on
actual concealment, as opposed to simple noledisie, a duty to speak is not required.”
Caldwell v. Pop’s Homes, InG4 Or. App. 104, 113 (19819¢ee also Wieber v. FedEx Ground
Package Sys., Inc231 Or. App. 469, 484 (2009) (“Moreovereevin the absence of a duty to
speak, actions by a defendant to actively conttesairuth can constitute fraud.”). As explained
by the Oregon Court of Appeals:

The distinction [between active concealment and nondisclosure] is
made clearer by Prosser’s classifion of active concealment with
affirmative statements as follows: “* * * Any words or acts which
create a false impression coveyiup the truth, * * * or which

remove an opportunity that might otherwise have led to the
discovery of a material fact &y floating a ship to conceal the
defects in her bottom, * * * sending one who is in search of
information in a direction wherit cannot be obtained, * * * or

even a false denial of knowledgg one in possession of the facts

** * are classed as misrepregations, no less than a verbal
assurance that thedias not true.”

Paul v. Kelley 42 Or. App. 61, 65-66 (1979) (quoting Prostery of Torts § 106, at 695

(4th ed. 1971))seeCaldwell 54 Or. App. at 113 (samegee alsdlO Stuart M. Speiser, Charles
F. Krause & Alfred Gans[he American Law of Tor&32:73 (Monique C.M. Leahy ed., 2012)
(“It is a basic principle in thiaw of fraud in respect to theffect of nondisclosure that the

proposition that, in the absence of a dutgggeak, nondisclosure is not fraudulent presupposes
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mere silence and is not applicable where, by wardconduct, a false representation is intimated
or any deceit practiced.”) (footnote omitted).

In addition, theRestatement (Second) of Tq877) states: “One pig to a transaction
who by concealment or other action intentiopgltevents the other from acquiring material
information is subject to the sarhability to the other, for pamiary loss as though he had stated
the nonexistence of the matteatlthe other was thus preved from discovering.” § 550. A
comment to this section explains that this applies “when the defendiasuccessfully prevents
the plaintiff from making amestigation that he would otivdse have made, and which, if
made, would have disclosed the facts; or wiendefendant frustras an investigationId.

8 550 cmt. bsee also Caldwelb4 Or. App. at 113 Restatement (Second) of Tag& 550, 551
(1977) states that nondisclosuseactionable where there iglaty to speak, but notes no such
duty requirement where there has been an active concealment.”).

Further, the U.S. Court of Appeals foetRourth Circuit hasxplained in a thorough
decision:

[T]he common law clearly distinguishes between concealment and
nondisclosure. The former isafacterized by deceptive acts or
contrivances intended to hid&formation, mislead, avoid

suspicion, or prevent further inquiry into a material matter. The
latter is characterized by mes#gence. Although silence as to a
material fact (nondisclosure), without an independent disclosure

duty, usually does not give riseda action for fraud, suppression
of the truth with the intent tdeceive (concealment) does.

*k%

In short, at common V&, no fiduciary relabnship, no statute, no
other independent legal duty tasdiose is necessary to make

active concealment actionable fraud—simple “good faith” imposes

an obligation not to purposefully soeal material facts with intent
to deceive.

United States v. Colter231 F.3d 890, 899-900 (4th Cir. 2000).
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1. Non-Technological Fraud

Digicel alleges that UPM sels its agents to “purchase SIM Cards under the false
premise that those SIM Cards are for their omdiviidual, retail use itheir cellular handset
devices.” Dkt. 34 | 65. Digicel, however, pleadsspecific facts regarding the nature of this
“false premise.” In its Amended Complaint, Digickles not specify whether the “false premise”
is oral or written, what questions—if any—Iigl’s retailers ask @tomers regarding the
intended use of the SIM cards, or whether custgmare in any way made aware of Digicel’s
expectations regarding use of the SIM cards.

These conclusory allegations fall shorsafficiently pleading faud. Digicel alleges no
facts showing that UPM’s agentgde any false, material representations (or even half-truths)
regarding the intended use of the SIM cards or that Digittetiren any such representations.
The only possible false, materra@presentation alleged is UPMeads’ use of false or altered
identification documents. Digicel does not, however, allege any facts concerning how this
alleged misrepresentation is maa¢or induced Digicel’s relianc®igicel does not allege that it
would have declined to sell SIM cards to the ag@rthe agents had used their true names or

their actual government-issued identificationdsa If non-technological fraud constituted

Digicel’'s only theory of howPM defrauded Digicel, the Cauvould dismiss the claim.

° At oral argument, Digicel'sounsel asserted that Digietetailers ask customers,
either orally or on the Cust@nRegistration Card form, whwedr they intend to use the SIM
cards “legally.” The Court could locate no sudsertion in Digicel’'s amended complaint or in
the text of the form (Dkt. 52-1) and does not edesthis assertion a well-pleaded fact. Even if
Digicel had made this assertion in its amenc&uplaint, however, the ambiguous assertion that
the customer will use the card “legally” wouldtsuffice to show that UPM’s agents committed
fraud by reselling the SIM cards to UPM or magjithe cards to UPM for use in UPM’s Servers.
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2. Technological Fraud

Digicel also asserts a theory of teclugical fraud. Accordig to Digicel, UPM
intentionally manipulates the data Digicel's SIM cards to represt either thaan individual
RLYH subscriber is calling Haiti dhat an international call has originated from a single cellular
device located in Haiti. According to Digic&JPM assigns the inteational calls bound for
Haiti to a local number at the SIM Servers in Oregon, and from this moment forward, UPM
fraudulently misrepresents the true originatidithe calls. Additionajt, Digicel alleges that
UPM'’s software manipulates the calls routedJ®M’s Receivers to miic the local calling
patterns of individual Digiel customers. Digicel argues thla¢se transactions constitute both
affirmative misrepresentations and active concealment.

a. Affirmative Misrepresentations

UPM responds that it makes no affirmative mmesentations to Digicel. According to
UPM, the fact that it pays for the RLYH plamskes its use of those plans indistinguishable
from an individual Hatian subscriber usiadrLYH plan while abroad. Additionally, argues
UPM, the VoIP works essentially the sameywaa a Skype call coming over the internet to
someone in Haiti while the person in Haiti hohlis or her cellphongp to the receiving
computer’s speaker so that a recipient eftdlephone call can hetlie Skype transmission.
UPM uses its own infrastructure to pipe tiadl over the internetral then, by buying Digicel’s
SIM cards, pays for access tagiziel’s local network to comple the call. Thus, concludes
UPM, no affirmative misrepresentation has taken place.

The Court agrees with UPM that Digicelshaot alleged sufficient facts showing that
UPM has made an affirmative misrepresentatitigicel alleges no factshowing that Digicel’s
telecommunications network requires any express verificatiothbatalls associated with

Digicel SIM cards or RLYH plans come from pensl, or individual, ckular handset devices.
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Although the calls that UPM connedb Digicel’s network comedm Servers in Oregon rather
than individual Digicel customers, Digicel has not pled fabtswving that UPM affirmatively
misrepresents the nature of the calls.

b. Active Concealment

Regarding active concealment, UPM argitleat Oregon courtgcognize active
concealment only in the context of a negotiatddtionship or trans#éion between a plaintiff
and a defendant in which the defendant either makes an outright misrepresentation, states a half-
truth, or remains silent in the face of a dutygpeak. According to UPM, its activities cannot
constitute active concealmerdgdause it has never engagediiry negotiated relationship or
transaction with Digicel, maden outright misrepresentationattd any half-truth, or become
subject to a duty to speak.

Digicel responds that, amomgher things, it has alleged that UPM engages in a
“transaction” with Digicel. Acording to Digicel, UPM buys Dicel SIM cards through UPM’s
agents in Haiti and also purchases RLYH plaom Digicel. Thus, as a customer of Digicel,
UPM uses the minutes purchased on the SIMscandl the RLYH plans to place calls, thereby
accessing Digicel's telecommunications netwothud, UPM has engaged in transactions with
Digicel.

In addition, UPM misunderstas the requirements for ae concealment under the
Oregon common law. As previously notedQregon, active concealment occurs—even in the
absence of a duty to speak—when a defendagagas in “acts which create a false impression
covering up the truth.Paul, 42 Or. App. at 66 (quotingrosse}; see als®Gpeiser, Krause &
Gans,The American Law of Tor&32:73 (when there is no gub speak, nondisclosure can
become fraudulent “where, by words or conduct|sefeepresentation is intimated or any deceit

practiced”). Applying Oregon lavthe Ninth Circuit reversed decision granting summary
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judgment to a defendant on a claim of fraedtiimisrepresentatidmased, in part, on the
proposition that “no duty to dikuse is required when fraudlssed upon active concealment.”
Meade v. Cedarapids, Ind64 F.3d 1218, 1222 (9th Cir. 1999).

In Salem Sand & Gravel Co. v. City of SaJ&60 Or. 630 (1971), an allegation that the
defendants suppressed materiébimation sufficed to state aadin for fraud. In that case, the
plaintiffs had successfully bid on a project tmstouct a sewer line for the City of Salem.
Included among the defendantsrevengineers hired by thetyto prepare plans and
specifications for the sewer project and to suige the project’s construction. The plaintiffs
sued the engineers for fraud, alleging that thgrexers withheld the results of subsurface tests
conducted before the preparation of the pkamd specifications and the calling of bids.
According to the plaintiffs, the engineers pessed records and photographs of subsurface
conditions substantially less favorable thandbeditions described in the data given to the
plaintiffs to use in preparing ¢ir bids. Finding that the plaintiffsad alleged sufficient facts to
withstand the defendants’ demurrer, motion tiket and motion for judgment on the pleadings,
the Oregon Supreme Court noted, “Defendantslook the established law that fraud may be
committed by concealment of material facts as well as by affirmative and positive
misrepresentationlt. at 638. At no point did the court antiate a requirement for a negotiated

relationship, an outright re$tatement, a half-truffior a duty to speak.

9 The Court notes that the plaintiffs§alem Sand & Gravellleged that the engineers
“include[ed] only the favorable data” regarg the subsurface conditions and thereby
“represented that the subsurface conditions weree favorable than ‘they were in fact.” 260
Or. at 633. The representations in the data submdtdte plaintiffs thugould be construed as
half-truths, but the Oregon Suprer@ourt described the allegatiomst as represeations in the
nature of half-truths but asvithholdingthe results of certain subsurface tests, at 632
(emphasis added), “fraudulent withholdingl” at 637, and the “concealment or suppression of
any data,’id. at 638.

PAGE 16 — OPINION AND ORDER



In this case, Digicel alleges that whenM/Bansmits a call to Digicel’s network, UPM
conceals both the original telepham@émber associated with then-Digicel subscriber and the
fact that the call comes from UPM’s Servers eatihan an individuatellular handset device.
According to Digicel's Amended Complaint, UPM accomplishes the concealment both by
manipulating the SIM card data to “package” da¢a with the non-Digicel customer’s call and
by using software to replicatedltalling patterns dDigicel’s local Haitian subscribers. This
replication avoids any abnormadll volume to any particuldigicel cellular tower, which
Digicel could detect, or flag, assign of “bypass” operations. dicel further alleges that UPM
uses portable, easy-to-move Receivers imougriocations to prevent detection by Digicel.
Digicel thus alleges “aatrivances intended to hide infoation, mislead, avoid suspicion, or
prevent further inquiry into a material thex,” amounting to active concealment under the
common lawColton, 231 F.3d at 899.

UPM'’s response that Digicelalegations are “implausibleh light of other innocent,
innocuous explanations is unavailing. UPM first assiat there is no plausible reason for UPM
to “clone” or copy Digicel's SIM cards becaud®M has purchased the cards. UPM’s argument
regarding cloning, however, does not render Digicel’'s desonijti the SIM-card copying
implausible because UPM acknowledges that tiv &irds are physically located in Oregon and
that the information on the SIM cards must somehow be transmitted td*Haiti.

UPM also responds that Digicel’s allegatidhat UPM manipulates data to conceal the
nature of incoming calls is implausible besaWigicel's own programming of the SIM cards—
rather than any concealment or misrepresentation—enables the calls transmitted through UPM’s

Servers to enter the Digicel natik at discounted rates. UPMa#ternative explanation does not

" The Court recognizes that a more precise definition of “cloning” may have to wait until
a later stage of the litigation.
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address Digicel’s allegation that even wherMUises RLYH plans to direct calls, UPM still
must manipulate data to disgaithe fact that the callseanot coming from personal or
individual cellular handset g&ees. Nor does UPM'’s explanati address Digicel’s allegation
that UPM packages a non-Digicel customerfsimation with the SIM card information to
disguise the true origin @he call coming through VolP.

UPM also argues that any alleged acts oteailment are more plausibly viewed merely
as steps taken to protect UPM'’s business @etsvfrom competita’ examination. UPM’s
explanation does not, howeverfute Digicel’'s argument that ice concealment has occurred.
Digicel alleges that in order serve UPM'’s customers, UPM must perpetuate Digicel’'s mistaken
beliefs about the nature of thrcoming calls. According to Digiteat attempts to “detect and
deter bypass fraud” and has worked with théitda Police to stop bypass operations. Dkt. 34 1
47-55. This leads to the reasonable inferenatigicel would not annect the calls coming
from UPM’s Receivers if Digicel knew that WProuted the calls from SIM Servers in Oregon.
UPM must thus mimic calling patterns of Digl's subscribers to avoid detection and lead
Digicel to connect the calls coming from UPMReceivers. This alleged activity constitutes
more than ordinary business strategies undertaken by a competitor.

UPM further argues that what Digicel ass@&tsoncealment by UPM in routing calls to
multiple receivers in Haiti in order to thwalttection is merely an innocent act by UPM to
attempt to find the best reception in Haiti oatmid overloading the carrying capacity of any of
Digicel’s towers in Haiti. UPM thus offems plausible explanation for its actions. Where a
defendant, however, offers a plausible innoceptamation for its actionand there is also a
plausible wrongful explanation for the same attica court may not dismiss a complaint unless

the “defendant’s plausible alternative explanatfoso convincing that pintiff's explanation is
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implausible.”Eclectic Props.751 F.3d at 996 (quotirfgtarr, 652 F.3d at 1216). That is not the
case here. Moreover, whether the actual facts supjtber UPM’s or Digicel's explanations is a
matter more appropriately determingtdsummary judgment or trial.

In addition to asserting that UPM has engaigeakttive concealment ohaterial facts,
Digicel alleges that the inforation concealed is “crucial” tDigicel’s decision to connect
incoming calls through its telecommunications ratw This is sufficient to allege materiality.
See generally Caldwelb4 Or. App. at 113. Digicel furthatleges that UPM has diverted
millions of minutes of calling time away from Digicel’s international switches, for which UPM
has not compensated Digicel. Digicel’s allegations satisfy the elements of common law fraud in
Oregon.

B. RICO Claims

Digicel pleads three federal RICO claims, untié U.S.C. § 1962(b), (c), and (d), each
of which requires a “pattern oacketeering activity,” comprised pfedicate acts set forth in
§ 1961(1). Digicel alleges thegredicate acts: mail frawshder § 1341; wire fraud under
§ 1343; and access-device fraud under § 1029.

1. Mail and Wire Fraud

Mail and wire fraud are “ideital except for the particulamethod used to disseminate
the fraud” and may therefore be analyzed togetbaectic Props.751 F.3d at 997. The
elements of mail or wire fraud are “(A) the faation of a scheme to defraud, (B) the use of the
mails or wires in furtherance of that sates and (C) the specific intent to defrauld.” A
scheme to defraud is a scheme that is “reasigrcalculated to decedvpersons of ordinary
prudence and comprehension;” a scheme to diéfpéed with sufficient factual specificity may
give rise to a reasonable infecenof specific intent to defrauB8ee id(quotingUnited States v.

Green 745 F.2d 1205, 1207 (9th Cir. 1984)) (quotation marks omittedg Galena
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Biopharma, Inc. Derivative Litig83 F. Supp. 3d 1047, 1064-65 (D. Or. Feb. 4, 2015) (“When a
complaint alleges with particularity the circumstas constituting fraud . . . then generally it will
also have set forth facts from which an infeeif scienter could b#rawn.” (alterations and
guotation marks omitted)). It is not, howevercessary to plead that the scheme succeeded, or
that anyone suffered ade or secured a gaiichreibeyr 806 F.2d at 1400.

Digicel alleges that UPM, thugh Sanchez, Ruiz, and Allen, uses the mails and wires to
fund and directly provide money and computguipment to Haitian co-conspirators. Digicel has
thus pled sufficient facts to satisfy the secetement of mail and wire fraud. The first and third
elements are closer calls, and for the reasisissed above, Digiceannot satisfy these
elements based only on allegationsafon-technological scheme to defraud.

Digicel also alleges that WP processes calls through B$M Servers with the sole
purpose of facilitatig international telephoneaffic into Haiti withoutDigicel's knowledge that
the calls do not originate on indilual cellular handset devicesccording to Digicel, UPM
facilitates this international traffic into Haiti by manipulating information on Digicel SIM cards
and using software to mimic the calling pattern®wficel’s Haitian subscribers. UPM also uses
portable, easy-to-move Receiversaimid detection by Digicel. Hse specific allegations of the
circumstances constituting fraud allow foremsonable inference of intent to defra@dlena
Biopharma 83 F. Supp. 3d at 1065. Digiclls has pled sufficient facté mail and wire fraud.

2. Access Device Fraud

The federal access device fraud statutd) BC. § 1029(a), prohibits a number of
related offenses related to the improper ok“unauthorized” ad “counterfeit” “access
device[s].” Digicel correctly argues thaetlsIM cards bought by UPM are “access devices.”
See8 1029(e)(1) (defining an “accedsvice” as any “means of account access that can be

used . .. to obtain money, goods, serviceahgrother thing of value”). Indeed, UPM does not
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dispute that SIM cards are accdssices. Dkt. 51 at 27 (“UPM does not take issue with the fact
that 8 1029 could theoretically covie use of the internet inliidar telecommunications and/or
an unaltered SIM card.”).

Digicel, however, does not specify whichtbé ten enumerated offenses UPM has
allegedly violated. One of the offenses that appembe most applicable to Digicel’s allegations
is 8 1029(a)(3), which prohibits anyone from “knogly and with intent to defraud possess|ing]
fifteen or more devices which are counterégitinauthorized access devices.” Digicel alleges
that UPM, through Sanchez, has knowingly reedithundreds of Digicel SIM Cards from Haiti
for use in SIM Boxes in Oregon.” Dkt. 34 § 126(Br the reasons discussed above, Digicel has
alleged sufficient facts allowing for an infegenof intent to defraud. The question remains,
however, whether UPM has possessed “unauthorized access devices.”

Under the statute, an “undwtrized access device” is dadid as “any access device that
is lost, stolen, expired, revokezhnceled, or obtained with intetat defraud.” 8 1029(e)(3). The
SIM cards are not lost,@en, expired, revoked, or cancelecerfore, the onlyssue is whether
UPM obtained the cards with intent to defraDdjicel alleges that UM obtained the SIM cards
with the intent of inseing the cards into the SIM ServaensOregon and actively concealing the
fact that the telephone calli"M transmits to Digicel’s tecommunications network do not
come directly from individual cellular handseties. These allegations are sufficient to state a
claim that UPM knowingly and with the intetet defraud possesses more than fifteen
unauthorized access devices. Digicel has pled seffiacts to satisfy the elements of access
device fraud.

C. Conversion

The Oregon Supreme Court has adopteddéfinition of conversion from the
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Restatement (Second) of Tagt&22A: “Conversion is an intéonal exercise of dominion or
control over a chattel which so sarsly interferes with the right @nother to control it that the
actor may justly be required to paetather the full value of the chatteMustola v. Toddy253
Or. 658, 663 (1969). In assessing theossness of the interferencetiwihe right of another to
control the chattel, Oregon coult®k to, among other factorsh& actor’s intent to assert a
right in fact inconsistent witthe other’s right of control.ld. at 664 (quotindRestatement
(Second) of Tort§ 222A). The interference must be ‘g@at that the actor can justly be
required to pay its full valueMorrow v. First Interstate Bank of Or., N,A18 Or. App. 164,
168 (1993). The taking or diverting nfoney may constitute conversidlaggoner v.
Haralampus 277 Or. 601, 604 (1977) (“The general rule is that conversion will lie when the
money was wrongfully received by the party changétl conversion, or an agent is obligated to
return specific money to the party claiming it.”).

Digicel alleges that UPM ha&srongfully retained possession and/or secreted away
revenues” to which Digicel was entitled, permaned#yriving Digicel of that revenue. Dkt. 34
9 177. Digicel further asserts that UPM actedliciously and withan improper motive,
and in conscious disregard of the rights of [Digicdll."f 179. According t@igicel, for every
international phone call that UPM connected, Digwas entitled to at least 23 cents per minute
minus the amount that UPM paid for RLYH p$aor local minutes on the SIM cards. Finding
that Digicel has stated a claim thatMommits fraud to divert international
telecommunications traffic away from Digicel, tGeurt also finds thdDigicel has sufficiently
alleged conversion.

D. Unjust Enrichment

To state a claim for unjust enrichment, a pantyst establish: “(1) a benefit conferred,

(2) awareness by the recipient that he or shedwasved the benefitpa (3) that it would be
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unjust to allow the recipient to retain thenefit without requiring her to pay for iWWilson v.
Gutierrez 261 Or. App. 410, 414 (2014) (quotiGgon v. Zimmer255 Or. App. 114, 130
(2013)) (quotation marks omitted).

Digicel alleges that UPM renes a benefit in the formof use of Digicel’s local
telecommunications network Haiti to connect internatiohaalls. According to Digicel,
although UPM purchased access to the netwarkntbvidual cellular hadset devices, UPM
never received authorization to use the ekwor calls coming through UPM'’s Servers in
Oregon. UPM has “retained current possessioneoptbfits received from the calls diverted
from [Digicel” and “it would be inequitable fgtJPM] to retain the profits without paying the
fair value thereof,” asserts Dagl. In light of the Court’s fidings regarding fraud and RICO
violations, these allegations stat claim for unjust enrichment.

E. Summary

Digicel has stated a claifor common law fraud, RIC®iolations, conversion, and
unjust enrichment, all based on UPM’s useechinology to actively conceal the origin of the
telephone calls that UPM transmits to Digicel’s telecommunications network. Digicel has not
separately and adequately sthtlaims for non-technologicabind or technological fraud based
on affirmative misrepresentations. That is ntafehowever, to Plaintif's Amended Complaint.
Under Fed. R. Civ. P. 8(d)(2), “[i]f a partgakes alternative statements, the pleading is
sufficient if any one of them is sufficientSee MB Fin. Grp., Inc. v. U.S. Postal Sgb45 F.3d
814, 819 (9th Cir. 2008) (“The districburt correctly noted that agphtiff is generally entitled to
plead alternative or multiple thees of recovery on the basistbie same conduct on the part of
the defendant.”). Because the Court finds thatesalthough not all, of Plaintiff's theories of

recovery are sufficiently plausilo state the alleged claimgHer than civil conspiracy and
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injunction, which are not indepdent torts) the Court denies UPM’s motion to dismiss the
Amended Complaint.

CONCLUSION
Defendants’ Motion to Disrss (Dkt. 46) is DENIED.
IT 1SSO ORDERED.
DATED this 3rd day of February, 2016.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge

PAGE 24 — OPINION AND ORDER



