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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

JEREMY GOOD
Plaintiff, No. 315-cv-00304ST
V. OPINION AND ORDER
CAROLYN W. COLVIN,
Acting Commissioner of the Social Security

Administration,

Defendant.

STEWART, Judge:

Plaintiff, Jeremy Good“Good”), seekgudicial review of the final decision by the Social
SecurityCommissione(“Commissioner”denyinghis applicatiorfor Supplemental &urity
Income(*SST) under TitleXVI of the Social Security ActThis @urt has jurisdiction under 42
USC8 1383(c)(3). All parties have consented to allow a Magistrate Judgeetofinal orders
and judgment inhis case in accordance wWitREP73 and 28 USC § 636(c) (dock#s).

For the reasons set forth below, @@mmissioner’s decision reversed and remanded

for further proceedings.
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ADMINISTRATIVE HISTORY

Goodfiled anapplicationfor SSIon November 30, 2011, alleging a disability onset date
of December 1, 2008Tr. 155-60" Following a denial obenefitsinitially and upon
reconsiderationGoodrequested a hearing before an administrative law jud®el(). Tr. 75-

106, 110-12. ALJ Rudolph Murgo held a hearing on October 17, 2013. Tr. 35r74.
November 1, 2013heALJ issued a decision finding that Goedsnot disableds of
November 30, 2011, the date the application was fil@d. 18-29. The Appeals Counkthen
denied Goow request for reviewTr. 1-4. This appeal followed.

BACKGROUND

Born in 1990 (Tr. 165), Goodas a “younger individual” at all times relevant to his
claim. SeeTr. 75; 20 CFR 8§ 416.963(cHe received a modified high school diploma and has
no past relevant work history. Tr. 27, 40. Gatldges that he idisabled due to the combined
impairments opsychosis, anxiety, depression, and schizophréinal69.

ALJ'S FINDINGS

Disability is the“inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be expectedltinrdsath
or which has lasted or can be expected to last for a continuous period of not less than 12

months.” 42JSC 8423(d)(1)(A). The ALJ engages in a fiviep sequential inquiry to

! Citations are to the page(s) indicated in the official transcript afeitrrd filed on July 2, 2015 (docket #14).

2 The ALJ appropriately considered evidence prior to the application dat&8 T"Although [SSI] is not payable
prior to the month fowing the month in which the application was filed (20 CFR 416.335)d bansidered the
complete medical history consistent with 20 CFR 416.912(deg8yWetzel v. Colvin2015 WL 4488347 at *11
(MD Penn. July 23, 2015), citing 20 CFR 416.912(d) an@R2R 404.1512(d) (“[N]Jorcontemporaneous evidence
can be highly relevant to a period adjudicated by the ALJ. In fact, the Regslatid case law require the ALJ to
evaluate the medical records for at least twelve months prior to an applicatf&®l,even though benefits for SSI
may not be awarded until the month after the application).
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determine whether a claimant is disabled within the meaning of the Act. 2@ @64R1520
Tackett v. Apfell80 F3d 1094, 1098-99"{€ir 1999).

At step one, the ALJ concluded that Good has not engaged in substantial gainful activity
since November 30, 2011. Tr. 20.

At step two, the ALJ found that Good has the severe impairments of schizophrenia and
“other psychotic disorder and anxiety disordeid”

At step three, the ALJ concluded that Good does not have an impairment or combination
of impairments that meets or equals any of the listed impairmihtsthe ALJ then found that
Goodhas the residual functional capacitiREC’) to perform a full rangef work with the
following nonexertional limitationslimited to simple, routine tasks (SVP 1 antyge classes
and occasional public and coworker contact “meaning no more thahicdieef the time.

Tr. 22.

At step four, the ALJ found that Good had no past relevant work. Tr. 27.

At step five, considering Good’s age, education, work experience, and RF@saad b
upon the testimony of a vocational expert (“VENe ALJ determined th&oodwas capable of
performingsuch jobs as a dish washer, car lot attendant, and warehouse checker. Tr. 27-28.

Accordingly, the ALJ determined that Good was not disabled since November 30, 2011.
Tr. 28.

STANDARD OF REVIEW

The reviewing counnust affirm the Commissioner’s decision ifdtbased on proper
legalstandards and the legal findings are supported byasils evidence in the record2
USC § 405(g);Batson v. Comm’r of Soc. Sec. Adm@59 F3d 1190, 1193 (Tir 2004).

“Substantial evidence Isnore than a mere scintilla blgiss than a preponderance; it is such
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relevant evidence as a reasonable mind might accepegsatd to support a conclusiénHill
v. Astrue 698 F3d 1153, 1159 (&Cir 2012), quotingsandgathe v. Chatet08 F3d 978, 980 {9
Cir 1997). To determie whethersubstantial evidence exists, the coatiews the
administrative record as a whole, weighing both the evidence that supports andc¢hat whi
detracts from the ALJ's conclusioiGarrison v. Colvin 759 F3d 995, 1009-10€ir 2014),
citing Lingenfelter v. Astrue504 F3d 1028, 1035 {LCir 2007).

DISCUSSION

Goodargues that the ALJ erred byi) failing to considethe “other source” opinions
contained irhis educationaand vocational recordg€?) failing to evaluatehe opinionof the
reviewing psychologist(3) failing to include all limitationsupported by the record the RFC
and (4) finding his dnjective testimony not credible

l. “Other Source’ Evidence

A. Legal Standard

Evidence from “other sources,” including “[e]ducational personnel (for exasgiieol
teachers, counselors, early intervention team members, developmentaleekéss, and
daycare workers),” as well as “public and private social welfare agency petsomay be used
to show the severity of daimant’s impairments and how they affect his ability toky 20
CFR §8404.1513(d). An ALJ must give at least one “germane” reason for discougating th
opinion of an “other source.Molina v. Astrue674 F3d 1104, 1111 {9Cir 2012) (citations
omitted).

B. Educational Records

Goodargues that becaubkes educatioal records shovhe has londerm deficits in his

ability to function consistently and appropriately, the ALJ erred by failing tademnthem. In
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support, Gooditeshis school records from 2003 and 2004 in whnelreportedly “threaned to
bring a knife to school” andlireatened to cut a staff memisethroat.” Tr. 262. He also cites
recordsfrom 2006 in which Lin Reichhoff, LCSW, set goals for him to be respectfidris

peers and staB0% of the time and opined that he would beneditnfa highly structured
environment with intensive adult support and continual feedback. Tr2B858Ms. Reichhoff’s
opinion was cosigned by Dr. John M. Deeney, MID. 259, 266. Good’secords fron2009
statethathis educational progress wdsridered by absences and general disinterest and lack of
assignment completich Tr. 245. In 2011, his teacher, Lindsay Polk, opined that he had
difficulty following through on tasks ia timely manner anthat his anxiety hindered his
scholastic successIr. 616.1n 2011 and 2012, Ms. Po#leteducational goals for him,

indicating that he would benefit from an educational program that would accommodate absences
and limited productivity due to hanxietyand that he “can be very successful for a period of
time, [but] then . . . be combative, irritable, and noncompliaft. 200, 616.

The Commissionezoncedeshat the ALJerred bynot discussing Godsleducational
records An ALJ “must make fairly detailed findings in support of administrative decisions to
permit courts to reviewhbse decisions intelligently.Vincent v. Heckler739 F2d 1393, 1394
(9" Cir 1984) (citation omitted). While an ALJ “need nasaissall evidence presented, . hie
must explainwhy ‘significant probativeevidence has been rejectédld at 1394-95émphasis
in original), quotingCotter v. Harrig 642 F2d 700, 706 (3d Cir 1981)h& Commissioner
argues thathe error was harmless besaa number of recordsredaing both the application
date and500d’s subsequent stessful treatment regimeme of limited relevance artb not
establish limitations inconsistent with the RFC

I
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Opinionsthatpredatetheallegedonset ofdisability areof limited relevance.Carmickle
v. Comn, 533 F3d 1155, 1165 {a@Cir 2008), citingFair v. Bowen885 F2d597, 600 @™ Cir
1989). While some of Good’s education records from 2006 and@edate the alleged onset
of disability, later record$rom 2011 and 201#all within the relevant time periodsoods
educational recordare significant and probative because they demonditratations inhis
social functioning, persistendask completionand attendandbat are potentially greater than
the limitations inthe RFC. For example, the VEestified that someone who wal-task or
unable to respond appropriately to instruction and criticism from a supervisaor20@re of
the time oris absent more than two days per month, would ladkeb keep a job. Tr. 71-73.
Throughouthe educationatecords Ms. Reichhoff and Ms. Poikientified deficiencies in
Goods social functioning, persistence, and task completion, and set goals ftr lbem
respectful towards peers and staff and to comgigteomplete work on tim80%of the time.
Tr. 245, 257, 265, 616, 620. Moreover, records from 2009 reveal that Gwodiess was
hindered by attendance problems and a lack wipteted assignments. T245. Althoughhe
notedlimitations occurred in an educational setting, they demonstrate limitationa¢batding
to the VE would be intolerable in an employment setting. Ms. Polk concluded that Good’s
“overall employment success will likely be dictated by continued counselpmpst and a
consistent sleep schedule.” Tr. 2@ducational records are especialjevantin this case
whereGood was still in school during the alleged onset date and has no work hiséay.. 40
(high school diploma earned in 2012).

The Commissionenlso argues that the error was harmless because theédtioned
his educatioal recordsat the hearingTr. 40. “[W]here the ALJ’s error lies in a failure to

properly discuss competent lay testimony favorable to the claimant, a nreyiesurt cannot
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consider the error harmleagsless it can confidently conclude that no reasonable ALJ, when
fully crediting the testimony, could have reached a dbffie disability determination.Stout v.
Comm’r, Social Sec. Admj54 F3d 1050, 1056 (2006). When fully creditingeliglence in

the educational recorag Good’s frequent absence, it would be reasonable find him disabled
based on the VE's testimony.e@ausehe court cannot confidently conclude that no reasonable
ALJ, when fully considering Good'’s educational recordsil@¢ have reached a different

disability determination, the ALJ’s faite to considethemconstitutes harmful eor.

C. Vocational Records

Goodargues thathe ALJalsoerred by failing to consider his vocational records which
show that the same limitations identified in school continued to affect his job aptitudé13,
Good's vocational counselor, Ken Smith, MS, CRC, opined that Good would[ltiieculty
sustaining attendin, focus, and concentration,” “[ay hasze recurring episodes of mental illness
that cause unplanned absences,[n§dt stress hardy and more apt to decompensate with stress
and pressure,” and “[lJacks confidencdhis] own dependability. Tr. 282. Mr. Smith
ultimately decided to put hisaseon hold and opined that “[i]s apparent we have overestimated
[Good’s] job readiness and underestimated his need for on-going support297.

The Commissionectoncedes thahe ALJ did not evaluate the vocational recayds
Mr. Smith’s opinionput argueshatany error was harmless becatise ALJacknowledged
these recordat thehearingand becauskIr. Smith did not assess any limitations inconsistent
with the RFC Tr. 41, 43-44.

The ALJ's acknowledgement of Good’s vocational trairmhghehearing does naatisfy
the requiremendf explainingwhy “probative evidence has been rejectedincent 739 F2d at

1395. Similar to the education records, Goawsationalrecordsare significant and probative
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because they call into ques Good’sability to sustain atterdin, focus, and concentration, and
to not have excessiyenplanned absences, which as stated above, the VE opined would be a
barrier to mairdining employment. Tr. 71-73. AccordinglyetALJ’s failure todiscusghe
vocationalrecordsand Mr. Smith’s opinions contain@athem constitutes harmfulrer.

I. Medical Opinion

Goodargues thathe ALJ erred by failing to evaluate thest current and relevant
medical opinion from the reviewing psychologigiary Lee Nichols, PhD Dr. Nichols opined
on May 7, 2013thatGood“[m] anipulates others by making skkirm gestures and behaviors,”
is “[v]ulnerable to psychosocial stressors . . . [and] cognitive errors,” ha@ag'fhistory of
anxiety in social situations,” has “[d]ifficulty sustaining attention, focas, @ncentration,” is
“[n]ot stress hardy and more apt to decompensate with stress and pressure,”atjd]issry
of behaviors that put [him]self or others at serious risk.” Tr. 305. Moreover, Dr. Nichols
obsevedthat it is “[u]nclear how wellGood can sustain motivation, ability to interact with
others, and sustain effdrtld. She opined that Gootwill need a placement with limited stress,
and cleaexpectations regarding appropriate behavior and transparency of task mmplet
requirement$ and “will require assistance and preparation for every step toward agtainch
training for the required tasksld.

Goodargues that, according Br. Nichols, he hasuinctional limitations thaare more
restridive thanthe ALJincluded in his RFC. The Commissiom@ncedes that the ALJ erred by
failing to evaluate Dr. Nichols opinion, but sers that any error is harmless because the RFC i
consistent with Dr. Nichols review.

Specifically, the Commissioneargues that the limitations identified By. Nichols of
anxiety in social situations and impaired social refehipsis reflected in the RFC’s limitation

of only occasionatontact with ceworkers and the publicThe Commissioneglsoargles that
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Dr. Nichols’sassessment th&oodhaddifficulty sustaining attetion, focus, and concentration
is not inconsistenwith the ALJ’s finding thatGoodhas “fair concentration(Tr. 21),the RFC
limiting Goodto “simpleroutine tasks(Tr. 26), orthe August 29, 2012 opinidoy the

reviewing “mental consultayitKordell N. Kennemer, PsyQhatGood could Sustaimattention

to do simple/routine tasksithout limitation” but not“more complex tasks.’ld, citing Tr. 93.
Finally, the Commissioneargues thiethe ALJ accounted for Gotalstress in the RFC by
limiting him to routine work, consistent with Dr. Kennemer’s determination that Good had some
moderate adaption limitations, including limitations in responding appropriatetyainges in
thework setting. Id, citing Tr. 93-94. In addition, the ALJ adopted the May 12, 2012 opinion
by the reviewing psychologist, Bill Hennings, PhD, that although Gaasdat risk of
decompensation, happeas capable of the increasatentaldemands of work pacipation’”

Id, citing Tr. 82.

The ALJ must evaluatevery medical opinion. 20 CFR 8§ 416.9B¥(c). An ALJ can
accomplish this by setting out a detailed and thorough summary of the facts and cogflictin
clinical evidence, stating histerpretation thereof, and making findingsGarrison 759 F3d at
1012, quotingReddick v. Chaterl57 F3d 715, 725 {oCir 1998). The ALJ is“not bound by
the uncontroverted opinions thfe claimant’ghysicianon the ultimate issue of disabiljtiput
hecannot reject them without presenting clear and convincing reasons for doingReddick
157 F3dat 725, quotingVlatthews v. Shalalal0 F3d 678, 680 (8Cir 1993) A medical
opinion, “even if controverted, can be rejected only with speaifitlagitimate reasons
supported by substantial evidence in the recold, titing Lester v. Chater81 F3d 821, 830
(9™ Cir 1995).

I
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TheALJ did not discuss Dr. Nichols’s opinion. Moreover, the ALJ fotlmat Good had
“fair concentration,'while Dr. Nichols opiredthatGood had “difficulty” sustaining
concentration. Tr. 305. Thufe ALJ’'s assessment Gioods ability to concentrate is
inconsistent with that of Dr. Nichols. Althougfre Commissionesirgues that the RFC was
consistent with the liniations endorsed by Drs. Kennemer and Hennings, the ALJ failed to
provide any reasoning, let alone specific and legitimate reasons suppostdastgntial
evidence, for acceptirtheir opinions over that of Dr. Nichols. e8ause this court cannot
confidently conclude that no reasonable ALJ, when fully crediting Dr. Nichieistenony,
could have reached a different disability determination, the ALJ’s faillds¢ass Dr. Nichols’s
opinion constitutes harmful error.

[11. Adequacy of RFC

Goodargues thabecaus¢he ALJ failed to consider the entire record in assessing the
RFC, his decision is not supported by substantial evidence. This court agrees.

The RFC is the maxiom a claimant can do despite himsitations. See20 CFR
§ 416.945.1n determining the RFC, the ALJ must consider limitations imposed by all of a
claimant’s impairments, even those that are not severe, and evaluate all ahthetneledical
and other evidence, ingling the claimant’s testimonysprings v. Colvin2016 WL 525456 at
*9 (D. Or Feb. 8, 2016), citin§SR 968p, 1996 WL 374184 (July 2, 1996)he ALJ is
responsible for resolving clitts in the medical evidenand ‘translating the claimant’s
impairments into concrete functional limitations in the RF®lartinez v. Colvin2016 WL
270911 at *3 (D. Or Jan. 20, 2016), citifubbs-Danielson v. Astrug39 F3d 1169, 11749
Cir 2008). “Only limitations supported by substantial evidence must be incorporatéuakinto t
RFC and, by extension, the dispositive hypothetical question posed to tHd,\éiing

Osenbrock v. ApfeR40 F3d 1157, 1163-65%Tir 2001). However, theopinion of aVE, which
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is based on a hypothetical question that does not caitaiha claimant’s limitationscannot be
used to support the ALJ's decisioBEmbrey v. Brown849 F2d 418, 4223 (9" Cir 1988). An
ALJ’s decision is not supported by substantial evidence if the RFC is inRdidbins v. SSA
466 F3d 880, 886 (BCir 2006).

The ALJ failed to consideall relevant medical and other evidence. Specifically, as
stated above, the ALJ failed to consider Gs@dlucational and vocational records, as well as
the “other source” opinions contained in themdthe opinion of Dr. NicholsThe ALJ’s failure
to consider this evidence calls into question the validity of his determination ofsGood
limitations in the RE. Becauset is unclear whether the RFC accounts for all limitations
supported by the record, the hypothetical posed to thed&degally inadequateEmbrey 849
F2d at 422. Thifailure cannot be deemed harmlesfsthe ignored evidends creditedsuch as
Good’s absenteeism, a proper hypothetical wbale included limitations thatould have been
determinativebased ornthe VE’stestimony Thusthe ALJs step five determination is not
supported by substantial evidendgobbins 466 F3d at 886.

V. Good'’s Credibility Finding

The ALJ foundthatGoods statements concerning the intensity, persistence, and limiting
effects of his symptoms “not entirely credible” (Tr. 23) and listed seveaabns to support his
finding. Goodargues thathe ALJ erred by failing to provide clear and convincing reasons to
rejecthis testimony.Given that the ALJ committed other reversible errors, this court need not
address this allegestror.

I
I
I
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ORDER
Because th€ommissioner’s decision st supported by substantial evidenbe, t
Commissioner’s final decision REVERSED and REMANDED pursuant to sentence four of 42
USC 8§ 405(qg) for further proceedings consistent with this Opinion and Order.

DATED this 18" day ofFebuary, 2016.

/s/ JaniceM. Stewart
Janice M. Stewart
United States Magistratiudge
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