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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

JUDITH D. LOPEZ ,

Plaintiff,
3:15-cv-00406-YY
V.
OPINION AND ORDER
COMMISSIONER OF THE SOCIAL
SECURITYADMINISTRATION

Defendant.

YOU, Magistrate Judge:

INTRODUCTION

Plaintiff, Judith D. Lopez (“Lopez”), seskto reverse and remand the final decision
of the Social Security Commissioner (“@missioner”) denying her applications for
Disability Insurance Benefits (“DIB”) under Titlk of the Social Security Act (“SSA”), 42
USC 88 401-433, and Supplemental Security med“SSI”) under Title XVI of the SSA,
42 USC 88 1381-1383f. This court has jurisidic to review the Commissioner’s decision
pursuant to 42 USC § 405(g) and § 1383(c)(8). parties have consented to allow a
Magistrate Judge to enter final orders amdgment in this case in accordance with FRCP
73 and 28 USC § 636(c) (dodk#l0). Because the Commissioner’s decision is not
supported by substantial evidence, it ISGSFHRSED AND REMANDED for an immediate
award of benefits.
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ADMINISTRATIVE HISTORY

Lopez protectively fileifor DIB and SSI on May 26, 2011, alleging a disability
onset date of October 1, 2007. Tr. 16, 196-2Her applications were denied initially and
on reconsideration. Tr. 120-138. On J@% 2013, a hearing was held before
Administrative Law Judge (“ALJ”) Ruperta Milexis. Tr. 34-65. The ALJ issued a
decision on August 28 2013, finding Lopez natatiled. Tr. 16-28. The Appeals Council
denied a request for review on January 16, 20015.1-6. Thereforethe ALJ’s decision is
the Commissioner’s final decision subjectré&wview by this court. 20 CFR 88§ 404.981,
416.1481, 422.210.

BACKGROUND

Born in 1984, Lopez was 28 at the time of thearing before the ALJ. Tr. 196. She
has a ninth-grade education and past wexerience as a fast food worker and a hand
packager. Tr. 26, 38. Lopez alleges tha shunable to work due to the combined
impairments of a learning disability, bipolar disorder, depression, and attentive deficit
disorder (ADHD). Tr. 77.

DISABILITY ANALYSIS

Disability is the “inability to engage in any substantial gainful activity by reason of
any medically determinable physical or mentapairment which can be expected to result
in death or which has lasted or can be expected to last for a continuous period of not less

than 12 months.” 42 USC4&23(d)(1)(A). The ALJ engages in a five-step sequential

! It appears that Lopez initially applied for benefits on October 25, 2010 (Tr. 66-76, 88, 90), and on June 7,
2011. Tr. 77-87, 89, 91. The only record of the gctive filing date appears in the ALJ’s written opinion.

Tr. 16.

2 Citations are to the page(s) indicated in the official transcript of the record filed on July 17, 2015 (docket
#13).
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inquiry to determine whether a claimant is dileal within the meaning of the Act. 20 CFR
§§ 404.1520, 416.920:ackett v. Apfel180 F3d 1094, 1098-99fqCir 1999).

At step one, the ALJ determines if the claimant is performing substantial gainful
activity. If so, the claimant is natisabled. 20 CFR 88 404.1520(a)(4)(i) & (b),
416.920(a)(4)(i) & (b).

At step two, the ALJ determines if the claimant has “a severe medically determinable
physical or mental impairment” that meét® 12-month durational requirement. 20 CFR
88 404.1520(a)(4)(ii) & (c), 416.909, 416.920(a)(4)&i)c). Absent a severe impairment,
the claimant is not disabledd.

At step three, the ALJ determines whettler severe impairment meets or equals an
impairment “listed” in the regulations20 CFR 8§ § 404.1528)(4)(iii) & (d),
416.920(a)(4)(iii) & (d); 20 CFR Pt. 404, Subpt.Ahp. 1 (Listing of Impairments). If the
impairment is determined to meet or elgadisted impairment, then the claimant is
disabled.

If adjudication proceeds beyond step thtbe, ALJ must first evaluate medical and
other relevant evidence in assessing the clatmmaesidual functional capacity (“RFC”).
The claimant’s RFC is an assessmenwvofk-related activities the claimant may still
perform on a regular and continuing basisplte the limitations imposed by his or her
impairments. 20 CFR 88 404.1520(e), 416.920%@cial Security Ruling (“SSR”) 96-8p,
1996 WL 374184 (July 2, 1996).

At step four, the ALJ usabe RFC to determine if thedaimant can perform past
relevant work. 20 CFR 88 404.1520(a)(4)(&)e), 416.920(a)(4)(iv) & (e). If the

claimant cannot perform past relevant work, théstep five, the ALJ must determine if the
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claimant can perform other work in thational economy. 20 CFR 88 404.1520(a)(4)(v) &
(9), 416.920(a)(4)(v) & (g)Bowen v. Yucker#d82 US 137, 142 (1987Jackett 180 F3d at
1099.

The initial burden of establishing disability rests upon the claim&atkett 180
F3d at 1098. If the process reaches step fhve purden shifts to the Commissioner to show
that jobs exist in the national ecang within the claimant’s RFCId. If the Commissioner
meets this burden, then the claimant is disabled. 20 CFR 88 404.1520(a)(4)(v) & (9),
416.920(a)(4)(v) & (g), 416.960(c).

ALJ'S FINDINGS

The ALJ determined that Lopez met tinsured status requirements of the Act
through June 30, 2013. Tr. 18.

At step one, the ALJ concluded that Lopez has not engaged in substantial gainful
activity since October 7, 2011, the date of the alleged ondet.

At step two, the ALJ determined thabhez has the severe impairments of ADHD,
anxiety disorder, and personality disorder. Tr. 19.

At step three, the ALJ concluded thatpez does not have an impairment or
combination of impairments that meetsemuals any of the listed impairmentsl. The
ALJ found that Lopez has the RRo perform a full range of wk at all exertional levels
but with the following nonexertional limitations: “she is limited to performing short, simple,
routine instructions; works best in a small work environment; should not have any co-
worker interaction, but she “can perfornrtoevn work independently” and “can accept

instructions and/or directiorfsom supervisors.” Tr. 21.
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Based upon the testimony of a vocational ekp®&/E”), the ALJ determined at step
four that Lopez has no pastlevant work. Tr. 26.

At step five, the ALJ found that considieg Lopez’s age, education, and RFC, she
was capable of performing the requirementsepiresentative occupations such as window
cleaner and kitchen helper. Tr. 26-27.

Accordingly, the ALJ determined that Lep was not disabled at any time through
the date of the decision.

STANDARD OF REVIEW

The reviewing court mustflirm the Commissioner’s decision if it is based on proper
legal standards and the findings are suppadoiedubstantial evidence in the record. 42
USC § 405(g)Lewis v. Astrug498 F3d 909, 911 {dCir 2007). This court must weigh the
evidence that supports and detracts from the ALJ’s concludimmgenfelter v. Astrue504
F3d 1028, 1035 (9Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {bCir 1998).
The reviewing court may not substitute jusigment for that of the CommissionegRyan v.
Comm’r of Soc. Sec. Adm;j528 F3d 1194, 1205 {9Cir 2008), citingParra v. Astrue 481
F3d 742, 746 (8 Cir 2007);see also Edlund v. Massana#53 F3d 1152, 1156 {SCir
2001). Where the evidence is susceptibltoe than one rational interpretation, the
Commissioner’s decision must be upheld ikit‘supported by inferences reasonably drawn
from the record.” Tommasetti v. Astry&33 F3d 1035, 1038 {oCir 2008),quoting Batson
v. Comm’r of Soc. Sec. AdmiB59 F3d 1190, 1193 {(oCir 2004);see alsd.ingenfelter

504 F3d at 1035.
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DISCUSSION

Lopez argues that the ALJ erred in several respects by: (1) not listing depression as a
severe impairment; (2) not properly considgrportions of the opinions and conclusions of
her treating physician, Elizabeth J. Blount, M.Bnd examining doctors, Paul S. Stoltzfus,
Psy.D., and Joel Suckow, M.D.; (3) refjieg her subjective symipm testimony without
stating clear and convincing reasons; and (4) omitting functional limitations from the RFC
and hypothetical questions posed to the VE.

l. Medical Opinions

If no conflict arises between medicalusce opinions, the ALJ generally must accord
greater weight to the opinion of a treating phiesicthan that of an examining physician.
Lester v. Chater81 F3d 821, 830 {dCir 1995). The ALJ shouldlso give greater weight
to the opinion of an examining physiniaver that of a reviewing physiciai®@rn v. Astrue
495 F3d 625, 632 [9Cir 2007). If a treating or @mining physician’s opinion is not
contradicted by another physician, the ALJym@ject it only for clear and convincing
reasons.ld (treating physician)yVidmark v. Barnhart454 F3d 1063, 1067 {9Cir 2006)
(examining physician). Even if one physician is contradicted by another physician, the ALJ
may not reject the opinion without providisgecific and legitimate reasons supported by
substantial evidence in the recor@rn, 495 F3d at 632Vidmark 454 F3d at 1066. An
ALJ may not substitute his opinion for that of a physici@ay v. Weinbergers522 F2d
1154, 1156 (9 Cir 1975);see also Schmidt v. Sulliva®14 F2d 117, 118 {7Cir 1990)
(citation omitted)cert. denied502 US 901 (1991) (“[J]udss, including administrative law

judges of the Social Security Administrati, must be careful not to succumb to the
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temptation to play doctor. The medical exsatof the Social Security Administration is
reflected in regulations; it is not the Wiright of the lawyers who apply them.”).

A. Dr. Blount (Treating Physician)

Dr. Blount has been Lopez’s famiphysician since 2002. Tr. 751, 766. She
provided obstetrical care during three afdez’s six pregnancies and treated Lopez’s
mother for lung cancer and her sistieiring and after pregnancy. Tr. 766.

In letters dated January 31, 2012 and May 25, 2012, Dr. Blount summarized her
opinion about Lopez’s ability to work:

[Lopez] had a communication disorder her whole life. This is
particularly with regards to recepe problems for verbal and written
information which makes learning on the job difficult for her. She has
functioned rather marginally in the entire 10 years that | have known
her. Holding down the basic kind afljs, such as fast food restaurant
work, has been difficult for her. .. .. Treatment with ADHD
medication such as Adderall helps and she does somewhat better with
organization and focus on the job, it sufficient to enable her to
keep a job. Her most recent job lagas another fast food restaurant
and her boss told her she was too skowd kept making mistakes. . . . |
do not feel that [Lopez] has the emotional stability to support herself
through employment . . . due to ADHD, chronic depression, emotional
instability, and marginal intellectuflinctioning. | have not seen any
improvement in this situation over ten years of caring for her as her
physician and do not anticipate there will be in the future.

Tr. 753-54, 766-67.

Dr. Blount also completed a Functiomedsessment Form (FAF), in which she
concluded that Lopez was more than moddyatestricted in several areas of mental
functioning. She found thatopez is severely limited in her ability to understand and
remember detailed instructions, and “completeormal work week without interruptions
from psychologically based symptomsTt. 890. She also found that Lopez had

moderately severe limitations in the following areas: the ability to carry out detailed
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instructions, maintain attention and concatitn for extended periods of time, perform
activities with a schedule and/or maintain regular attendance and/or be punctual within
customary tolerances, complete a normatk day without interruptions from
psychologically-based symptoms, accept instructions and respond appropriately to criticism
from supervisors, get along with coworkerspeers without distracting them or exhibiting
behavioral extremes, maintain socially approgri@ehavior and/or adhere to basic standards
of neatness and cleanliness, and respond appropriately to changes in the work setting.
Tr. 890-91. At the end of thieAC, Dr. Blont summarized:

[Lopez] has an unfortunate combination of severe diagnoses and

pediatric issues that have resulted in a very unstable mood with severe

depression her most pervasive problem. She also has anger

management issues, ADHD, and impaired intellectual functioning. |

have seen her try and fail several times to maintain even the most

basic, simple employments suchfast food jobs, due to difficulty

learning basic procedures.
Tr. 891.

The ALJ’s decision lacks specific and iegate reasons for rejecting Dr. Blount’s
opinions on Lopez’s level of functionifgThe ALJ gave “little weight” to Dr. Blount’s
opinion that Lopez has “marked mental hediithitations and is disabled.” Tr. Z5As her
reason for reaching this conclusion, the ALJ cited an inconsistency between Dr. Blount’s

previous opinion contained in a 2011 lettethe Oregon Department of Human Services

(“DHS”) and the “longitudinal record.” Tr. 25-26.

3 The “specific and legitimate” standaisiapplicable here because Dr. Blourassessment of Lopez’s functionality is
contradicted by reviewing physan Megan D. Nicoloff, Psy.DOrn, 495 F3d at 632; Tr. 66-85.

* The Social Security Administratiamses a five-point scale when rating the degree of limitation in activities
of daily living; social functioning; and concentration, persistepaege. 42 USC 416.920a(c)(4). The scale
includes the following levels: none, mild, moderate, marked, and extriemelhis scale is different than

that used on the FAF like the one completed by Dr. Blount. The FAF gives the following levels as options:
none, mild, moderate, moderately severe, and severe. Tr. 890-91.
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In Dr. Blount’s January 18, 2011 letter@dS, Dr. Blount wroten support of Lopez
who was under DHS observatioegarding her care of her yoursjeson. Tr. 751. Lopez’s
two eldest sons had been in foster care since April 2007 after the younger child had
sustained a brain injury from Lopez’s bogihd. Tr. 343. Hefirst psychological
evaluation required by DHS was unfavorable in terms of her ability to parent due to
cognitive and psychiatric limitationdd. Dr. Blount opined that Lopez had shown
improvement in her judgment regarding childcare and parenting issues and provided the
baby a safe and loving environmentl. To reinforce this opinion, Dr. Blount explained
that Lopez was on medication for bipolar diseasd ADHD, and her mental health was the
most stable that Dr. Blount had observed since treatinglderThe letter also mentioned
that Lopez was employed and balancing her baby’s needs and employment adeddately.

The Commissioner argues that Dr. Bldar2011 letter contradicts her current
opinion that Lopez has moderately severedwere mental limitations that would limit her
ability to balance work and caring for a child. While this evidence is certainly relevant to
Lopez’s mental functioning, the opinions in théster do not create inconsistent views with
her later functional assessment. In the 201tedeDr. Blount provided her medical opinion
relative to Lopez’s ability to provide a stalded loving environment for her child, which is
a different standard entirely from that recpd for competitive employment. The concerns
over Lopez’s ability to care for her youngest st@mmed from past incidents of domestic
violence including life-threatening injuries sustained by one of her other children at the
hands of a former boyfriend. Tr. 359. DH$uéed medical opinions to determine whether

Lopez “has mental health difficulties thatepented her from protecting or caring for her
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children.” Tr. 347. Dr. Blount’s letter wassmitted in support of Lopez’s case that she
was a rehabilitated parent. Tr. 359

In stark contrast, the FAF specificallyrécts the medical provider to evaluate the
claimant’s “capacity to sustain each mergealivity over normal work day and work week,
on an ongoing basis.” Tr. 890. In 2011, Lopexrs employed at a meat packing company
and Dairy Queen, which ended shortly after Blount wrote her letter (Tr. 311) and never
gualified as substantial gainful activity. . T#46. She never made more than $528.99 a
month and only worked 6 hours a day. Tr.262. Dr. Blount’s letter to DHS does not
contradict her opinion about Lopez’s capacity for work and does not qualify as a specific
and rational reason for rejecting Dr. Blount’srapn about her mental health limitations.

As for the ALJ’s second reason, inconsmte with the “longitudinal record,” it is
not clear what evidence the ALJ finds codicdory. The Commissioner argues that the
ALJ was referring to evidence discussed earhahe opinion, specifically the opinion of B.
Scot Cook, PsyD, PC in Ajb 2010 that Lopez had onlyild limitations and a GAFscore
of 61 and that of Dr. Kallenym in May 2006 that Lopez had gninoderate restrictions and
a GAF score of 55. Tr. 25.

However, the GAF scoring rubric has been deemed unreliable by the American
Psychiatric Association and were dropped fribra most recent edition of the Diagnostic
and Statistical Manual of Mental Disord€f®SM-5") “for several reasons, including its

conceptual lack of clarity . . . and questable psychometrics in routine practic&sSeeAm.

®The previous edition of the Diagnostind Statistical Manual of MentBlisorders (DSM-1V) organized each
psychiatric diagnosis into five levels relating to differerieats of the disorder or disability. American Psychiatric
Association, Diagnostic and Statistiddhnual of Mental Disorders (“DMS-437-33 (4" ed., text rev., 2000). Axis V
was the Global Assessmentfinctioning (the “GAF”), which reported the clinician’s judgment of the individual’s
overall functioning.Id at 32-33. That multiaxial system and GAF scgrimere omitted in the most edition of the DSM,
“DSM-5."

10 — OPINION AND ORDER



Psychiatric Ass’n, Diagnostic and Stat. ManuaM#ntal Disorders 16 (5th ed. 2013). The
Social Security Administration released Administrative Message AM-13066 (“the AM”)
on July 22, 2013, which it revised on October 14, 2@h4dt “provides guidance to all State
and Federal adjudicators (including administralaw judges) on how to consider . . .
GAF](] ratings when assessing disabildhaims involving mental disorders.Macias v.
Colvin, No. 1:15-CV-00107-SKO,®.6 WL 1224067, at *8 (ED Cal Mar. 29, 2016), citing Doc.
18-1, p. 22 The AM emphasizes that “GAF ratings are not standardized,” and that the
“GAF is neither standardized nor basmdnormative data . . . . [limiting] direct
comparability of GAF scores assigned by diéfer evaluators.” AM-13066, p. 2.

A GAF rating is still medical opinion evidence as defined in 20 CFR
88 404.1527(a)(2) and 416.927(a)(2) and shoulddissidered by the ALJ when from an
acceptable medical source. Soc. Sec. Disab. Claims Hak@2:15 n40. However, its
reliability is dependent on “whether the GARc@nsistent with the other evidence, the rater’s
familiarity with the claimant, anthe credentials of the raterld. “Unless the clinician clearly
explains the reasons behind his or her GAlRgatand the period to whidhe rating applies, it
does not provide a reliable longitudinal pietwf the claimant’s mental functioning for a
disability analysis.”Macias v. ColvinNo. 1:15-CV-00107-SK(2016 WL 1224067, at *8 (ED
Cal Mar. 29, 2016), citing AM-13066. EssentiallyGAF is just a “snapshot” or rough estimate
of a claimant’s presentation on the day of the examinattamgas v. Lambertl59 F3d 1161,
1164 n2 (Y Cir 1998). Unless the medical evaluat@plains what symptoms are emphasized

by the scores or what the score reflected in sesfifunctionality, the GAF scores are unreliable

5 AM-13066 is only entitled to some deference to the extémpiersuasive, but it is natcorded the force of lawMacias v.
Colvin, No. 1:15-CV-00107-SKO, 2016 WL 1224067, at *8 (ED Cal Mar. 29, 2016), Gfigmore v. Swif823 US 134, 140
(1944).
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sources of specific functional deficitSee id citing AM-13066(“The GAF scale anchors are
very general and there can be a significanitan in how clinicians rate a GAF. . . .
Interpreting the GAF rating reqeis knowing what the clinicianas focusing on when assigning
the overall rating.”)Wills v. Colvin No. C15-1231-RSM, 2016 W1444729, at *5 (WD Wash
Apr. 13, 2016).

Drs. Cook and Kallemeyn did not explain the source of the GAF scalteen(b55,
respectively) they assigned to Lopez. Generally, a GAF score of 51-60 indicates that the
patient has “[m]oderate symptoms (e.g., H#fect and circumstantial speech, occasional
panic attacks) OR moderate difficulty incsal, occupational, or school functioning (e.qg.,
few friends, conflicts with peers or co-workers)Xmerican Psychiatric Association,
Diagnostic and Statistical Manual of Mental Disorders (“DMS34)(4" ed., text rev.,

2000) A GAF score of 61-70 indicates sorfmild symptoms (e.gdepressed mood and
mild insomnia) OR some difficulty in s@l, occupational, or school functioning (e.qg.,
occasional truancy, or theft within the househpbut generally functioning pretty well, has
some meaningful interpersonal relationshij.

On the day of both visits, Lopez appeafaily stable. Dr. Cook observed that
Lopez had “turned a corner in her life.” Tr. 364. He described her as lacking in subjective
distress and fairly stable overall and concluded that the depression, anxiety, and
posttraumatic stress from her past were not disregt that time such that she “fail[ed] to
meet criteria for very much at all” which gitit have accounted for her GAF score. Tr. 363-
64. Dr. Kallemeyn similarly noted that red¢estimulant medication had been helpful and
Lopez reported that she had no difficulty with job duties at a recent housekeeping job.

Tr. 341.
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However, considering the GAF scoredsolation ignores substantial medical
opinion evidence contained in those same pelagical assessments. According to Dr.
Cook, Lopez demonstrated cognitive abilities in the below to average range and her working
memory and calculation skills were observadifficult for her. Tr. 359, 364. He opined
that she will have difficulties “taking in, processing, recalling, and utilizing information”
and recommended that working settings “mustspnt information slowly, in manageable
chunks, with individualized instruction, and with time to reprocess the information via a
guestion-and-answer to check her comprehension afterwards.” Tr. 364

Dr. Cook noted that Lopez presented as stable in large part because of her
circumstances at the time: she was living widr husband of 2 years, who was “gainfully
employed.” Tr. 363. He warned that “thetiopistic tone of the present evaluation [is]
predicated upon Ms. Lopez being in a $almonviolent relationship, drug-free, and
consistently involved with supporting treatmeetvices designed to assist her and monitor
her progress. Should these things changeptagnosis would rapidly decline as well.”

Tr. 365.

During testing performed by Dr. Kallemeyimpez performed “at the low end of the
low average range on a test of attention/concentration, she had difficulty with a mental
tracking task, and she had difficulty with abstractionkl” Dr. Kallemeyn recommended
that intellectual and achievement testing be completed for Lopez, suggesting that the GAF
did not accurately describe her intellectual functioning. Tr. 341.

Thus, the ALJ erred in relying on the GAEores as contradictory evidence of Dr.
Blount’s opinion that Lopez had moderately sevio severe functional restrictions. The

GAF scores are not probative of her intellectual functioning as they are unexplained and the
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opinions of Drs. Cook and Kallemeyn contain evidence of low levelaraftiondity. For
these reasons, the ALJ failed to give any specific and legitimate reasons for rejecting Dr.
Blount’s opinion of Lopez mental restrictions.

B. Dr. Stoltzfus (Examining Doctor)

The ALJ also gave little weight to D$tolzfus’s opinion that the claimant’s
“prognosis is very poor” because it conflicteth objective evidence, Lopez’s activities of
daily living, and Dr. Stolzfus’s own finding & her Wechsler Adult Intelligence Scale-IlI
Edition score had increased from earlier testing. Tr. 25. Incongruity between a doctor’s
treatment notes and her opinion is a specific and legitimate reason for rejecting her opinion.
Tommasetti v. Astry&33 F3d 1035, 1041 (Cir 2008).

In 2006 and 2007, Lopez’s Full Scale 1Q score was 76 and 72 respectively. Tr. 346.
When Dr. Stolzfus re-administered the tesDecember 2007, Lopez scored 88, which Dr.
Stolzfus concluded to be a significant improvemdut. At the time of the evaluation, Dr.
Stolzfus noted that Lopez was healthy, siegpvell, and her mood was “generally upbeat
and positive.” Tr. 344. She was completimgy high school diploma through Chemeketa
Community College and had nbéen on prescription medication for ADHD for a long time.
Id.

Dr. Stolzfus’s overall conclusion that Lep's prognosis was “very poor” is entirely
inconsistent with Lopez’s improvement in objee testing and subjective description of her
life at that time. For this reason, the ALJ did not err in the assessment $fdrfus’s
opinion.

11

1
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C. Dr. Suckow (Examining Doctor)

Finally, the ALJ rejected Dr. Suckow’s opon that Lopez’s GAF is 53 on the basis
that it is “inconsistent with the record.” Tr. 26. As explained in detail above, unexplained
GAF scores are unreliable comparators andettoee cannot be declared inconsistent with
other objective evidence. In any event, a GAF score of 53 falls within the same range as
previous scores that the ALJ creditedgisias those assigned by Dr. Kallemeyn (55¢e
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders
("“DMS-4") 34 (4" ed., text rev., 2000(the range of codes 51-60 represents “Moderate
symptoms”). Thus, the ALJ erred igjecting Dr. Suckow’s opinion.

1. Depression

Lopez argues that the ALJ also erred hlirfg to discuss her depression at step two.
“An impairment or combination of ipairments may be found ‘not severdy if the evidence
establishes a slight abnormality that has no rtttae a minimal effect on an individual’s ability
to work.” Webb v. Barnhart433 F3d 683, 686 (0Cir 2005), quotingmolen v. Chatei80
F3d 1273, 1290 (®Cir 1996). Although the claimant bears the burden of establishing a
medically determinable impairmersee Bowend82 US at 146, theaquiry at step two “is a
de minimisscreening device to dispose of groundless clain®sriolen 80 F3d at 1290
(citation omitted). Thus, the reviewing court must “determine whether the ALJ had
substantial evidence to find that the medical ena clearly established that [the claimant] did
not have a medically severe impairmentombination of impairmentsX¥Webh 433 F3d at 687
(citation omitted).

The evidence before the ALJ relating to Lopez’s depression meedg tiéimis

standard of severity at step two. 26807, Dr. Kallemeyn, whose opinion received
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significant weight from the ALJ (Tr. 25), @gynosed Lopez with depressive disorder.

Tr. 342. In 2011, Dr. Cook, whospinion the ALJ also assigned significant weight (Tr.
25), confirmed Dr. Kallemeyn'’s prior diagnoseoncluding that Lopez “[c]learly . . .

suffered from depression, aety, and posttraumatic stress i tpast.” Tr. 360, 364. Even
though Dr. Cook diagnosed Lopez’s depressiobgan remission, she warned that Lopez’s
psychic state was “very fragile” and conclddéat Lopez would need “supervision and
ongoing involvement for some time to comelt. 364. Dr. Cook predicted that if Lopez

was not “consistently involved with supportiveatment services designed to assist her and
monitor her progress, her prognosis woulgidéy decline.” Tr. 365. Also in 2011,

reviewing doctor Megan D. Nicoloff, Psy.bdiagnosed Lopez with severe affective
disorders. Tr. 71, 82. Finally, Dr. Bloumt, a 2012 opinion not rejected by the ALJ opined
that Lopez “definitely has chronic depression and does take antidepressant medication daily
along with her ADHD needs.” Tr. 766.

The Commissioner argues that the omittextdssion of Lopez’s past diagnoses of
depression was harmless error because thee&hllated whether Lopez’s impairments met
Listing 12.04 at step three. Tr. 20. g 12.04 covers affective orders, including
depressive syndrome. However, substantiadence in the medical record establishes that
Lopez’s depression was a severe impairmdrite ALJ did not incorporate symptoms of
Lopez’s depression into the RFC or in questions to the vocational éxpertause it is not
clear from the current record to what exteet depression would restrict her ability to

perform the RFC, the error was not harmless.

" Lopez argues that the ALJ omitted from the RFC reioris associated with her low tolerance of stress.
According to Dr. Blount, Lopez has issues with “labile mood” that cause her to handle “stressful situations
very poorly.” Tr. 767. However, it appears the ALJ addressed that tendency by restricting Lopez to working
in a small environment with no co-worker interaction. Tr. 21.
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[l. Credibility Determination

When deciding whether to accept the gahive symptom testimony of a claimant,
the ALJ must perform a two-stage analysis.the first stage, the claimant must produce
objective medical evidence of one or more imp&nts and “show that the impairment or
combination of impairmentsould reasonably be expecttm[not that it did in fact] produce
the pain or other symptoms allegedSmolen 80 F3d at 1281-82. In the second stage of the
analysis, the ALJ must assess the credibdityhe claimant’s testimony regarding the
severity of the symptom. Tadetermine whether subjectivestemony is credible, the ALJ
may rely on:
(1) ordinary techniques of credibility evaluation, such as the
claimant’s reputation for lying, prior inconsistent statements
concerning the symptoms, and othestimony by the claimant that
appears less than candid; (2) unexplained or inadequately explained
failure to seek treatment or to follow a prescribed course of treatment;
and (3) the claimant’s daily activities.

Id at 1284 (citations omitted).

The following factors must also be corsidd: the circumstances under which the
claimant testified, any contradictions or aavorations, the claimant’s prior work record,
the nature of any symptoms and medical treatmieer daily activities, and any other factors
concerning the claimant’s functional limitatioaad restrictions. 20 CFR § 404.1529; SSR
96-7p, 1996 WL 3741863 (July 2, 1996).

If the ALJ finds the claimant’s symptotastimony not to be credible, the ALJ “must
specifically make findings which support tldenclusion” and the findings “must be
sufficiently specific to allow a reviewing court to conclude the [ALJ] rejected the claimant’s

testimony on permissible grounds and dbot arbitrarily discredit” it.Bunnell v. Smolen

947 F2d 341, 345-46 {9Cir 1991) €n banc) Absent evidence of malingering, the ALJ
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may reject symptom evidenoaly by giving clear and convimmg reasons, including which
testimony is not credible and what factshe record lead to that conclusioReddick v.
Chater, 157 F3d 715, 722 (9Cir 1998). With evidence ahalingering, the ALJ must
provide “specific, cogent reasons” for his disbeli®eddick 157 F3d at 722.

A. Subjective Testimony

Lopez testified at the hearing that she has difficulty maintaining her concentration
and focus, especially when there is a lotngoon in the room. Tr. 44. She cannot stay on
task or complete assignmentsl. When asked to perfortasks at work, she becomes
angry, frustrated, and may cry and walk awdy. 46. Spelling and mathematics are very
difficult for her. Tr. 58. On some dayseshas difficulty getting out of bed due to her
depression. Tr. 45. Lopez reports that mehé&alth counseling did not help mitigate her
symptoms. Tr. 55. She has help from her sigper in caring for her children. Tr. 47. In
Lopez’s written function report, she added that she does not cook as much as she once did.
Tr. 316. Because of back pain, she cannotiidre than 10 pounds or stand or walk for a
long period of time. Tr. 321.

B. Analysis

The ALJ found that Lopez’s testimony was maoitirely credible for several reasons,
some of which are arbitrary. However, thenening reasons cited by the ALJ are clear and
convincing and satisfy the standard of a non-arbitrary credibility finding.

The ALJ cited several inconsistencies between Lopez’s testimony and her daily
activity. Tr. 23. The ALJ questioned the extent of Lopez’s depression in light of her
successful ability to care for her infant; dress, bathe, and clean herself; prepare simple

meals; perform household chores; run errands; and exercise thil{evidence of self-
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care, however, does not eliminate the possibihgt Lopez suffers from depression. And
Lopez also testified, which the ALJ failéd mention, that she receives substantial
assistance with childcare and household choxas tier step-sister who lives with her, her
aunt, and the father of her two ymest children. Tr. 47-49, 51-53, 57.

The ALJ also cited to parts of the recah@t undermined Lopez’s testimony that she
had trouble maintaining concentration and completing tasks, specifically her attendance at
GED classes at Chemeketa Community Collageé ability to manage a savings account.

Tr. 23. The ALJ failed to recognize, hovezythat Lopez stopped attending her GED

classes after only one month because “it got to the point where [she] couldn’t understand it
and [she] . .. wasn’t getting the help that [she] needed.” Tr. 50. Furthermore, there is
substantial evidence in the record that Lopez has poor money-management skills and has
over-drafted her savings account many times.

In finding Lopez lacked credibility, the ALJ specifically noted improvements in
Lopez’s symptoms of anxiety and depressioth medication, citing a November 2010 visit
with Dr. Blount. Tr. 23, citind376. However, a notation during a single visit is insufficient
evidence that Lopez’s depression and atykhas improved overall. Although Lopez
continued to report that her depression angliety was “fairly well controlled” (Tr. 691,

693, 723, 742), her mood swings continuedeouncontrolled even with medication.
Throughout her treating records in 2011, she compthof irritability and labile mood.
Tr. 674-750.

However, there is other objective evidence cited by the ALJ that does undermine

Lopez’s testimony. For example, the ALJ notadincrease in Lopez’s most recent 1Q

scores; an improvement of her depression and anxiety through treatment; an increase in her
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energy level, motivation, and productivity;rhaverall ability to perform simple math
calculations; and her ability to perform well on certain cognitive tests, such as reciting the
alphabet and counting within certain time constraints.

The final and most convincing reasated by the ALJ for discrediting Lopez’s
testimony is that Lopez has expressed a desitéo return to work. During Lopez’s 2010
examination with Dr. Cook, she stated that she preferred not to take a job in order to bond
with her infant son. Tr. 361-62. While this is an understandable choice for a parent to
make, this sentiment undermines Lopez’s crigitiin the context of her application for
disability benefits.

Although some of the ALJ’s reasonifgy discrediting Lopez’s testimony is
unsupported, the remaining reasons are clear and convincing and satisfy the standard of a
non-arbitrary credibility finding.

IV. Remand

The decision whether to remand for furtipeoceedings or for immediate payment of
benefits is within the discretion of the coutfarman v. Apfel211 F3d 1172, 1178 {Cir
2000). The issue turns on the utility of funthpgoceedings. A remand for an award of
benefits is appropriate when no usefulgmse would be served by further administrative
proceedings or when the record has been fully developed and the evidence is insufficient to
support the Commissioner’s decisio8trauss v. Comm’r ddoc. Sec. Admin635 F3d
1135, 1138 (9 Cir 2011). The court may not awabenefits punitively and must conduct a
“credit-as-true” analysis to determine if a claimant is disabled under theldct.

Under the “crediting as true” doctrine,idgnce should be credited and an immediate

award of benefits directed where “(1) the ALJ failed to provide legally sufficient reasons for
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rejecting the evidence; (2) there are no outstanding issues that must be resolved before a
determination of disability can be made; and (3) it is clear from the record that the ALJ
would be required to find the claimant disabled were such evidence creditedjtioting
Benecke v. BarnharB879 F3d 587, 590 (9Cir 2004). The “crediting as true” doctrine is
not a mandatory rule in the Ninth Circuit, daaves the court flexibility in determining
whether to enter an award of benefifson reversing the Commissioner’s decisi@onnett
v. Barnhart 340 F3d 871, 876 (BCir 2003). The reviewing court declines to credit
testimony when “an outstanding issue” remaihsnav. Astrue 623 F3d 1032, 1035 {9
Cir 2010).

As explained above, the ALJ failed to proviegally sufficient reasons for rejecting
Dr. Blount’s opinions about the severity lobpez’s mental health limitations and Dr.
Suckow’s GAF score. The ALJ also erredailing to include Lopez’s depression as a
severe impairment at steps two and fouth®f sequential analysis. Dr. Blount rated
Lopez’s functioning as moderately severdlia categories of maintaining attention and
concentration for extended periods of time and maintaining regular attendance. Tr. 890.
“Moderately severe” is defined as the abilitg perform designated task or function, but
has or will have noticeable difficulty (distracté@m job activity more than 20 percent of
the work day or work week.€. more than 11/2 hours per dayld. Dr. Blount, as an M.D.,
was qualified to opine on Lopez’s mental healthit relates to her physical disabilitgee
Sprague v. BoweB12 F2d 1226, 1232 {aCir 1987) (explaining whyhe psychiatric opinions
of licensed physician are acceptable medical evidence). Had the Adunded for Dr.
Blount’s full opinion, Lopez’s RFC would havecluded limitations that the VE testified

would preclude employment in any jobtime national economy. Tr. 29-30.
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Based on this finding, the record shathat properly crediting Dr. Blount’s opinion
requires a finding of disability. The record in this case is fully developed and there are not
outstanding issues to resolve. When dextj Dr. Blount’s opinion about the severity
Lopez’s functioning makes her unsuitable for cetnjive work during the disability period.

ORDER

For the reasons discussed above, them@ssioner’s decision is REVERSED and

REMANDED pursuant to sententeur of 42 USC 805(g) for an award of benefits.

DATED the ' of August 2016.

sYouleeYim You

Youlee Yim You
United States Magistrate Judge
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