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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

REBECCA V. CAMPOS, Case No. 3:15-CV-00629-SI
individually and on behalf of all others
similarly situated, OPINION AND ORDER
Plaintiff,
V.

BLUESTEM BRANDS, INC. and
WEBBANK,

Defendants.

Bonner Charles Walsh, WALSH, LLC, PO Box 7 Bly, OR 97622; Kelly D. Jones, KELLY D.
JONES, ATTORNEY AT LAW, 819 SE Morris St., Suite 255, Portland, OR 97214; Michael
R. Fuller, OLSENDAINES, PC, US Bancorpwer, 111 SW 5th Ave., 31st Fl., Portland, OR
97204. Of Attorneys for Plaintiff.
Aaron D. Van Oort and Erin L. Hoffrma FAEGRE BAKERS DAIELS LLP, 2200 Wells
Fargo Center, 90 South Sevefh, Minneapolis, MN 55402; Brandy A. Sargent and Reed W.
Morgan, STOEL RIVES, LLP, 900 SW 5th Ave., Suite 2600, Portland, OR 97204. Of Attorneys
for Defendants.
Michael H. Simon, District Judge.

On October 8, 2014, Plaintiff Rebecca Campos (“Campos”) filed an adversary
proceeding against Defendants in U.S. Bankru@toyrt for the District of Oregon. She alleges
that Defendants, with whom she had opened a credit account, willfullyadadat automatic stay

by collecting a debt that Camposntends was discharged in her Chapter 7 bankruptcy case. She

PAGE 1 — OPINION AND ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/3:2015cv00629/121446/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/3:2015cv00629/121446/28/
https://dockets.justia.com/

brings suit individually and on balf of all others similarly situated. While the adversary
proceeding was before the Bankruptcy CourfeDdants moved to compel arbitration based on
a credit agreement foralcredit account that Campos opened. Judge Randall L. Dunn issued a
Report and Recommendation remoending withdrawal of the reference for Campos’s
adversary proceeding. Dkt. 1. This Coutbpted the Report and Recommendation and now
considers Defendant’s motion torapel arbitration. For the reasosst forth below, Defendants’
motion is deferred pending resolutiondither an evidentiary hearimg a jury trial of the factual
dispute over whether the parties agreed to arbitration.

STANDARDS

The Federal Arbitration Act (“FAA”),9 U.S.C. 88 1-15, applies to all contracts
involving interstate commerce andesjfies that “written agreemento arbitrate controversies
arising out of an existing contract ‘shall bdidairrevocable, and enfoeable, save upon such
grounds as exist at law or in equity the revocation of any contractDean Witter Reynolds,
Inc. v. Byrd 470 U.S. 213, 218 (1985) (quoting 9 U.S§2). The text of the FAA “leaves no
place for the exercise of discretion by a distrairt,” but instead “mandates that district courts
shall direct the parties to procesaarbitration on issues as to which an arbitration agreement
has been signedld. at 218 (citing 9 U.S.C. 88 3-4) (emin original). The district court
must limit itself “to determining (1) whether a valdreement to arbitragxists and, if it does,
(2) whether the agreement encasgpes the dispute at issu€Hliron Corp. v. Ortho Diagnostic
Sys., Inc.207 F.3d 1126, 1130 (9th Cir. 2000).

Under the FAA, “any doubts concerning the scoparbitrable issues should be resolved
in favor of arbitration."Moses H. Cone Mem’l Hosp. v. Mercury Const. Cotp0 U.S. 1, 24-25
(1983). However, the “liberal federal policygaading the scope of arbitrable issues is

inapposite” to the question whethee particular party agreed tioe arbitration agreemer@omer
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v. Micor, Inc, 436 F.3d 1098, 1104 n.11 (9th Cir. 2006). Thiedits of arbitration agreements
remains “a matter of contract and a party cannathaired to submit tarbitration any dispute
which he has not agreed so to subnT’ & T Technologies, Inc. v. Commc’ns Workers of, Am.
475 U.S. 643, 648 (1986). Becauskitaation is fundamentally “enatter of contract,” the FAA
“places arbitration agreements on an equal fgotrith other contractand requires courts to
enforce them according to their termR&nt-A-Ctr., W., Inc. v. Jacksd®61 U.S. 63, 67 (2010)
(citations omitted). Courts should also gener&lyply ordinary state-law principles that govern
the formation of contracts” to determindether the parties eged to arbitraterirst Options of
Chicago, Inc. v. Kaplar514 U.S. 938, 944 (1995%).

A court, not an arbitrator, nstidecide “the thresholdsue of the existence of an
agreement to arbitrateThree Valleys Mun. Water Dist. v. E.F. Hutton & (325 F.2d 1136,
1140-41 (9th Cir. 1991). In deciding whether areagnent to arbitrate existed, a court should
apply a summary-judgment-stydeandard. “Only when there m® genuine issue of fact
concerning the formation of the agreement” sholddcourt decide as a matter of law that an
agreement to arbitrate existed. at 1141 (quoting?ar—Knit Mills, Inc. v. Stockbridge Fabrics
Co, 636 F.2d 51, 54 (3d Cir. 1980)). The distdoturt should give the party opposing a motion
to compel arbitration “the Imefit of all reasonable doubts aimflerences that may arisdd. The
party seeking to compel arbitian bears “the burden of provingetkexistence of an agreement to

arbitrate by a preponderance of the evidenialitson v. Sirius XM Radio In&Z71 F.3d 559,

! The only exception to the laithat state law governsetvalidity of arbitration
agreements is where courts must “decide whethparty has agreed that arbitrators should
decide arbitrability: Courts shalihot assume that the partiesesyl to arbitrate arbitrability
unless there is ‘clea[r] and unmistdi{e] evidence that they did sdzirst Options of Chicago
514 U.S. at 944 (quotingT & T Technologies, Inc. v. Commc’n Workets5 U.S. 643, 649
(1986)).
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565 (9th Cir. 2014). Where “the making of the arlbitna agreement” is at issue, “the court shall
proceed summarily to the trial thereof.” 9 U.S83. “The court shall hear and determine such
issue” if the party alleged to le violation of the agreement does not demand a jury kdial.
BACKGROUND
Applying standards applicable to a motion $ommary judgment (Fed. R. Civ. P. 56),
the Court draws the following facts from the giéions in Campos’s complaint, the parties’
papers, declarations, and associated exhibits.

A. The Arbitration Agreement

Bluestem Brands, Inc. (“Bluestem”) is a D&kre corporation with its principal place of
business in Minnesota. Dkt. 19 { 2. Bluestemtéparent company of Fingerhut, a retalil
business that makes products available for msethrough direct mail and Internet shopping
channelsld. To allow customers to pay for th&imgerhut purchases on credit, Bluestem
developed a loan program with WebBank, a Uthhrered industrial bartkeadquartered in Salt
Lake City. WebBank issues the Fingerhut d@radcounts, and Bluestem services the accounts.
Id. 11 4.

Bluestem mailed Campos a Fingerhut ecadakith a prescreened offer of credit.

Dkt. 19 7. Bluestem asserts that it mailechswary credit disclosures along with the ofielr.
Bluestem’s summary credit disclosures stated ller credit agreemewbuld contain a binding
arbitration provision. Id. I 8. @#os claims she never noticed or read the summary credit
disclosures. Dkt. 21 1 11.

On June 1, 2013, Campos called Bluestemguthe telephone number in the catalog and
applied for a Fingerhut edit account. Dkt. 19 1 $he provided the Bluestem telephone
representative with her motf®address, 18395 NW Chemeketa Lane, Apartment C, Portland,

Oregon 97729. She did not, however, reside atatidtess. Dkt. 19 § 11; Dkt. 21 { 4.
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According to Bluestem, every telephone represtere follows a script that requires the
representative to ask the customer if sheegjto the summary credit disclosures. The
representative must then check a box mexte question “Do you agree to the terms and
conditions of the account?” If the customer doesagoee, the representative must refrain from
checking the box and discontinue tapplication. Dkt. 26 § 6. Campos claims the representative
never asked her if she agreed to summary cdestitosures or any tesrand conditions relating
to the account. Dkt. 21 § 9. Bluestem nevemataihat the telephone representative would have
gone through specific elements of the summaryicdetlosures or terms of use with Campos.
Bluestem, however, approved Campos’s application, and WebBank issued her a credit account.
Dkt. 19 1 9.

Bluestem asserts that after the phone ttattailed Campos a welcome package at 18395
NW Chemeketa Lane, the address shegnadided over the phone. The welcome package
purportedly contained four items: a welcomigdiewith a detachable paper card listing a
Fingerhut account number, the 2013 WebBRimgerhut Credit Account Agreement (“2013
WFCAA"), the Fingerhut privacy statemenhdithe WebBank privacy statement. Dkt. 26 1 9-
10. According to Bluestem’s Vice PresideBljestem records show that on June 2, 2013,
Bluestem sent its print vendor a written resfue print a welcome package for Campos.

Dkt. 26 1 11. Bluestem, however, has not produeedrds showing thadlhe vendor actually
prepared or mailed the package. Campos agbkeattshe did not receive a welcome package but
rather simply received a letter, no more th&o pages, with the paper card attached.

Dkt. 21 7 12. She remembers receiving the lafpg@roximately ten to fourteen days after

applying for the creditaount. Dkt. 21 § 4, 12.
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The 2013 WFCAA stated, “You and WebBanklwe bound by this Agreement from the
first time a transaction is posted to yéwcount.” Dkt. 19 § 12. Campos made her first
Fingerhut purchase using tiéebBank account on November 12, 20it3.The day before her
first purchase, she also provided Bluesteith @ new address: 11635 Bowmont Street, Portland,
Oregon 97225. Dkt. 19  14.

Bluestem further asserts thatApril 2014 it updated its @ount agreement and sent a
notice of the changes—though not the new agreement—to Campos at her Bowmont Street
addressld. Bluestem called the new agreememt ¥ebBank Fingerhut Advantage Credit
Account Agreement (2014 WFACAA”). Dki9 1 15. Both the 2013 and 2014 agreements
contained the same choice-of-law provisitrhis Agreement and your Account will be
governed by federal law applicable to a FDICdiesl institution and, to the extent permitted by
law and not preempted by federal law, the lawt#h, without regard to its choice of law
provisions.” Dkt. 19  16. Both the 2013 &2f@fl4 agreements also contained the same
arbitration provision:

Arbitration. Please review this provision carefully. It provides that

any dispute may be resolved by Ipiding arbitration. Arbitration

replaces the right to go to court and the right to have a jury decide a

dispute. Under this provision, yourrights may be substantially limited

in the event of a dispute. Youmay opt out of this Arbitration

provision by following the instructions below.

By accepting this Agreement, unless you opt out by following the

instructions below, you age that either you or wat our sole discretion,

can choose to have any dispute arigingof or relating to this Agreement

or our relationship resolved by bindingodration. If arbitation is chosen

by any party, neither you nor we willV&the right to litigate that dispute

in court or to have a jury trial on that dispute . . . . The arbitrator’s decision

will generally be final and binding. Other rights that you would have if

you went to court may also not be dahle in arbitratn. It is important

that you read the entire Arbitration provision carefully before accepting
the terms of this Agreement.
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Dkt. 19 1 17 (emphasis in original). The @gments clarified that both Bluestem and
WebBank could invoke the arlatfon provision. Dkt. 19 { 18.
The 2013 WFCAA and 2014 WFAKA also stated that uess the account holder
opted out of the arbitration provision, the dhel “will have waived youright to indicate
or participate in a class action relatedhis agreement.” Dkt. 19  17. The agreements
gave instructions for optg out of the provision:
You have the right to opt out ofishArbitration provision, but you may
only do so in the first 30 days aftertfirst transactions posted to your
Account. In order to opt out, you mustite us at WebBank/Fingerhut
Arbitration, P.O. Box 1250, SCloud, MN 56395-1250. You must inform
us of your decision to opt out, and sign the notice.
Dkt. 19 1 19. Campos never provided noticamy decision to opt out of arbitration.
Dkt. 19 1 20. She asserts that she never received the 2013 WFCAA, a notice of changes
in the agreement, or the 2014 WFACAA, dhds she remained unaware of any binding

arbitration clause. Dkt. 21 | 14-18.

B. The Alleged Automatic Stay Violation

On June 4, 2014, Campos filed for personakbaptcy. Dkt. 3 1 17At the time she filed
for bankruptcy, she had an outstanding balamcker Fingerhut account. Dkt. 19 § 12. Although
Bluestem received notice that Campos fileddankruptcy, Bluestem sent Campos two letters
regarding an application for crieégbrotection benefits. The first letter acknowledged that Campos
had filed bankruptcy. Dkt. 3 at 16. Both lettdrswever, indicated th&ampos should continue
to pay her minimum monthly payments unlessrgloeived notice that her benefits application
had been approved. Dkt. 3 at 16, 18. Bluestent the first letter on approximately
August 5, 2014. Dkt. 3 at 1Bluestem sent the second letter on approximately

September 15, 2014. Dkt. 3 at 18. On approxim&@eptember 19, 2014, Bluestem collected a
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payment from Campos. Dkt. 3 § 5. The Garanted Campos’s bankruptcy discharge on
November 6, 2014, closing her bankruptcy case.

Campos filed this adversary proceedimgOctober 8, 2014, on behalf of herself and
purportedly for a class of others similarlyusited. Pursuant to Judge Dunn’s recommendation,
Campos’s bankruptcy case adversary procgedas withdrawn to the district court.

Campos alleges that Bluestem and WebBank willfully violated the automatic stay on any
act to collect, assess, or recoaeclaim against hgrursuant to 11 U.S.C. § 362(a)(6). She seeks
class certification, actual damages, punitive damagginctive relief, attorney fees, and costs.
Defendants argue that the Court should enftirearbitration agreement Campos purportedly
entered when she opened her Fingerhut credieatcDefendants ask that the Court dismiss or
stay the adversary proceedings because Camgasisis subject to the arbitration agreement.
In response, Campos argues that (1) the paréesr entered a validl@tration agreement; (2)
she cannot effectively vindicate hedaim in individual arbitrationand (3) compelling individual
arbitration of her claim woulchherently conflict with the ppioses of the Bankruptcy Code. The
Court must first decide the threshold issuabéther a valid arbitration agreement existed.

DISCUSSION
A. Choice of Law

The parties agree that fedechoice-of-law rules goverrgee In re Lindsgyb9 F.3d 942,
948 (9th Cir. 1995) (“In federal question cases witblusive jurisdiction ifederal court, such
as bankruptcy, the court should apply federal fomum state, choice of law rules.”). Federal
choice-of-law rules incgorate the Restatement (8ad) of Conflict of LawsChuidian v.
Philippine Nat. Bank976 F.2d 561, 564 (9th Cir. 1992). Under the Second Restatement, the
court should enforce a conttaal choice-of-law provision Uess “the chosen state has no

substantial relationship to therpas or the transaction and thds no other reasonable basis for
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the parties’ choice” or “applit@n of the law of the chosestate would be contrary to a
fundamental policy of a state whiblas a materially greater interd¢isan the chosen state in the
determination of the particularsise and which . . . would be the state of the applicable law in the
absence of an effective choice of law by plagties.” Restatement (Second) of Conflict of

Laws § 187 (1988). The state witlethpplicable law in the absenaiean effective choice of law

by the parties is usually the forum stéiee In re Sterhd16 B.R. 579, 583 (B.A.P. 9th Cir.

2014).

Here, the 2013 and 2014 agreements both prdkmieJtah law governs any issues not
preempted by federal law, such as wieetthe parties agreed to arbitratiSeeFirst Options of
Chicago, Inc. v. Kaplanb14 U.S. 938, 944 (1995). The pes disagree regarding whether
federal choice-of-law rules dicgathat the law of the forum séatOregon, should apply instead
of the law of the purportedly chosen state of Utah.

Critically, however, “whether the choice lafv provision applies depends on whether the
parties agreed to be bound . . . in the first pladgtlyen v. Barnes & Noble In@63 F.3d 1171,
1175 (9th Cir. 2014). Campos argues thatreheer agreed to be bound by either the 2013
WFCAA or 2014 WFACAA.. According to Camppshe never received and was never made
aware of the 2013 or 2014 agreements. Defendawuésriat yet offered conclusive evidence that
Bluestem sent the agreements to Campos or imadaware of their terms. The printout from
Bluestem’s vendor lists only the address Canmposided in June 2018nd gives no indication
that the welcome package was indeed printedoéakd in the mail. Dkt. 26 at 14. Bluestem has
provided no additional information from its vendirowing that Bluestem sent the notice of

changes or the 2014 WFACAA to Campos. Furt@@mpos asserts that on June 1, 2013, she

2 Defendants acknowledge that Oregon law wa@gply in the absence of an enforceable
choice-of-law provision.
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provided the Bluestem telephone representative attmother’s addressd did not live there

at the time. Thus, even if the printer hadtdbe welcome package with the 2013 WFCAA to
Campos’s mother’s house, Campos may never fenaved it. To the égnt Campos received

any mailing from Bluestem after the day of gifene call, she asserts that she only got a two-
page letter with a detachable@aBluestem has not offeredrclusive evidence that it was
impossible for Campos to have received such a letter separate and apart from the full welcome
package containing the 2013 WFCAA.

As in Nguyen v. Barnes & Noble, Inthis case presents a “chicken and egg” question: to
determine whether a valid agreement existedCtn@t must decide which state’s contract law
applies; to decide which state’s contract lgplees, the Court must determine whether a valid
agreement existedllguyen v. Barnes & Noble, In@012 WL 3711081, at *3 (C.D. Cal. Aug.
28, 2012)aff'd, 763 F.3d 1171 (9th Cir. 2014). The Nir@lrcuit has noted that a court “need
not engage in this circular ingy” where the laws of the st in question dictate the same
outcomeNguyen 763 F.3d at 1175. Here, the parties aginaethe laws of Oregon and Utah
yield the same results.

Moreover, the arbitration clauseseverable from the ovdiraontract. The Court need
not consider the validity of the purported aaiat as a whole, which would encompass the
choice-of-law provisionBuckeye Check Cashing, Inc. v. Cardedsb U.S. 440, 445 (2006)
(“[A]s a matter of substantive deral arbitration law, an arbitration provision is severable from
the remainder of the contract.”). Indeed, unlesspifwrties have agreedwithhold the issue from
arbitration, the Court has no discretion to detisecontract’s overall validity when ruling on
motion to stay proceedings pending arbitratidnat 445-46 (“[U]nless thehallenge is to the

arbitration clause itself, the issaéthe contract’s validity is coigered by the arbitrator in the
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first instance.”)Prima Paint Corp. v. Flood & Conklin Mfg. G888 U.S. 395, 404 (1967)
(holding that under § 3 of the FAA, “a federalicomay consider only ssies relating to the
making and performance of the agreement to abit). Thus, because the application of Utah
law turns on the yet-undetermined issue of whethe parties agreed &l the terns of the 2013
WFCAA or 2014 WFACAA, the Court declines todilde at this time which state’s law governs
the case.

B. Existence of a Valid Arbitration Agreement

Defendants, as the party seeking to conapleitration, have the burden of proving the
existence of an agreement to arbitrate by a preponderance of the evidarisen v. Sirius XM
Radio Inc, 771 F.3d 559, 565 (9th Cir. 2014). BecaugeQGlourt does not decide which state’s
law governs, the Court analyzes the existence\@lid the arbitration agreement in the 2013
WFCAA and 2014 WFACAA under both Oregon an@l/taw. As discussed above, the results
are the same.

1. Contract Formation
a. Oregon Law

In Oregon, “[w]hether a contraekisted is a question of lawken Hood Const. Co. v.
Pac. Coast Const., Inc201 Or. App. 568, 577 (2008dhered to as modified on
reconsideration203 Or. App. 768 (2006). Parties deea valid contract through “a
manifestation of mutual assent to the exchaargka consideration . . . . The manifestation of
mutual assent to an exchange ordinarily $ake form of an offer or proposal by one party
followed by an acceptance by the other party or partié=i’Hood Const. Cp201 Or. App. at
578 (quoting Restatement (Second) of Contradig(g) (1981)). To determine if a contract
existed, courts will look only to he parties’ objective manifesi@ans of intent, as evidenced by
their communications and acts$d. at 578 (citation omitted). Courts will not consider the
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parties’ “uncommunicatesubjective understandingNewton/Boldt v. Newteri92 Or. App.
386, 392 (2004).

Parties may manifest their mutual agsrough conduct rag¢h than wordsStaley v.
Taylor, 165 Or. App. 256, 262 n.6 (2000) (“Frequentlypiied-in-fact contracts arise because
an accepted course of conduct would permit eorese juror to find thahe parties understood
that their acts were sufficient to manifestaagreement.”). Two parties need not “have in mind
the same idea and intent” to form a contridizke v. Turnidge209 Or. 563, 573 (1957). They
must only act in a way thétlearly manifested anbjective intent” to be boun@CIPA, LLC v.
Lucile Slater Packard Children’s Hosp. at Stanfo868 F. Supp. 2d 1042, 1053 (D. Or. 2011).
“[T]he fact that the parties’ may have subjectywattributed different menings to [a term] is
immaterial in regard to whether an enforcealgetract was formed” as long as they “expressed
mutual assent through condudd’

b. Utah Law

Similarly, Utah treats the existence of a contract as a matter dfilenm Hughes &
Sons, Inc. v. Quintel834 P.2d 582, 583 (Utah Ct. App. 1992)tiea form a valid contract only
when their “mutual assent . . . manifest[s] thieiention to be bound by [the contract’s] terms.”
Bunnell v. Bills 13 Utah 2d 83, 86 (1962). Contract forroatirequires a bargain in which there
is a manifestation of mutual assent to the exchange and a considergoagen Int'l, Inc. v.
Calrae Trust 972 P.2d 411, 413 (Utah 1998) (quoting Reshent (Second) of Contracts,
§ 17(1) (1981)).

Assent to a contract need not be verbat; 6éeree may accept an offer by conduct if that
conduct manifests his or her intent to be bouhtimie v. Cytozyme Labs., Iné74 F.3d 1104,
1111 (10th Cir. 1999) (citingommercial Union Assoc. v. Claytd63 P.2d 29, 34-37 (Utah Ct.

App. 1993)). To constitute accepte, however, the conduct mustdueh that “an objective,
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reasonable person is justified in understandingatally enforceable contract has been made.”
Id. (quotingCal Wadsworth Constr. v. City of St. Geqr§88 P.2d 1372, 1376 (Utah 1995)).
The conduct must also “manifest ‘unconditional agreement to all of the terms of the offer . . .
without material reservations or conditiondd’ (quotingCal Wadsworth Constr. v. City of St.
George 865 P.2d 1373, 1376 (Utah Ct.App.19948j,d, 898 P.2d 1372 (Utah 1995) (internal
guotation marks omitted)). The party claiming a vabatract exists bears “the burden of proof
for showing the parties’ mutuassent as to all material terrasd conditions . . . . Arbitration
agreements are not exempt from this rubkybee v. Abdulla2008 UT 35, | 8.

2. Whether Campos Objectively ManifestedAssent to the Arbitration Agreement

To determine if a valid agreement to arbirakisted, the Court must decide if Campos’s
conduct objectively manifested assent to themseof the arbitration agreement. Under both
Oregon and Utah law, the Court cannot reachdbeisrmination without evidence that Campos
was aware of the arbitration agreem&se Burgess v. Qwest Corp46 F. Supp. 2d 1117, 1121
(D. Or. 2008) (holding that the parties did pbjectively manifest mutual assent to an
arbitration clause where defendant presentecbnalusive evidence that plaintiff was made
aware of the clausefgllsworth v. Am. Arbitration Ass;r2006 UT 77, 1 14, 148 P.3d 983, 987
(“While there is a presumption in favor obdration, that presumption applies only when

arbitration is a bargained+feemedy of the parties.®).

% For the proposition that “the law recognizésumstances in which a party who never
expressly consented to arbitrate a dispute saagender his right to go to court,” the Utah
Supreme Court cited a decision b tdorthern District of Texa®ybeg 2008 UT { 9.

According to the Northern District of TexdS§ix theories for bindin@g nonsignatory to an
arbitration agreement have baecognized: (a) incorporation by reference; (b) assumption; (c)
agency; (d) veil-piercing/tdr ego; (e) estoppel; and third-party beneficiary.Am. Express
Travel Related Servs. Co. v. Am. Fine Art & Frame €004 WL 1144103, at *2 (N.D. Tex.
May 20, 2004). None of these six theoriesehany application to Campos’s case.
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Campos asserts that she was never madeecawi and never received the arbitration
agreement contained in the 2013 WFCAA antl2WFACAA. According to Campos, when she
called the telephone number in the Bluestem agtdhe telephone representative never went
over the terms of the credit agreemwith her and never discussadarbitration clause. Indeed,
Campos expressly states thatlift]representative did not ask rheagreed to any ‘Summary
Credit Disclosures’ or any terms and conditioriatezl to the account.” Dkt. 21 9. Campos also
asserts that she never received the welcomeagadkat Bluestem claims to have sent her;
instead, she only received a two-page welctatier with a paper caiisting her Fingerhut
account number. She further asséiat she never received dioe of changes to the credit
agreement.

In response to Campos’s assertions, Defetsdargue that Campos’s assent to the
arbitration clause can be inferred for two wes (1) Bluestem’s standard business practices
prove that Bluestem would have made Canmgware of the arbitteon agreement; and (2)
Campos manifested objective assent to thdratliin agreement by using her credit account.

a. Bluestem’s Standard Business Praates as Evidence that Campos Was
Aware of the Arbitration Agreement

Defendants argue that Bluestem’s standaréhless practices prove that Bluestem made
Campos aware of the arbitration agreenuemitained in the 2013 WFAA and 2014 WFACAA.
Defendants offer evidence that “[clonsistent withstandard practice, Bluestem’s employee
would have asked Campos if she agreedédSiiimmary Credit Disclosures as stated in the
catalog and if she agreed to the terms and tiondiof the account.” Dkt. 19 9. Bluestem’s
Vice President states, “Bluestem would not happroved Campos’galication (and WebBank
would not have issued the account) if Campasrat agreed to the Summary Credit Disclosures

over the phone.” Dkt. 26 9. After the phone da#fendants assert, “[c]lonsistent with its
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standard practice, Bluestem mailed a copthefWebBank Fingerhut Credit Account Agreement
in a Welcome Packet to Campos.” Dkt.fL21. Finally, according tbefendants, “It is

Bluestem’s standard practice to note in a custnfige if mail is returned as undeliverable.
Bluestem’s records do not indicate that the \Wiele Packet sent to Campos was returned to
Bluestem as undeliverable.” Dkt. 26 § 12.

Oregon courts look for specific proof of whet a party assented to an arbitration
agreement. liBurgessy. Qwest Corp.Qwest argued th#he customer consented to the
arbitration provision in her witess service agreement by signing up for the wireless service over
the phone. 546 F. Supp. 2d 1117 (D. Or. 2008). Atng to Qwest, “its standard business
practice is to inform the customer during tekephone call that written terms and conditions
apply to the service and will ecluded with the handset subsequently sent to the custolther.”
at 1121-22. Applying Oregon law, the Court folewddence of standard business practices
insufficient to establish mutual assent to tHateation agreement. Qwesould not establish a
“meeting of the minds” without “eviehce specific to the call beden plaintiff and defendant or
the materials actually provided to plaintiffd. at 1122. Accordingly, the Court found that Qwest
had not demonstrated that the parties objectiaghged to arbitrate claims arising from the
wireless service.

Defendants’ citation t&armolinski v. Equifax Information Services LiLunavailing.
2005 WL 7213289, at *2 (D. Or. Oct. 31, 2005)Klarmolinski the Court found that plaintiff
had received a copy of the relevant credit @yekement containing anbétration clause where
a bank manager stated that it was “the usuahbas practice” to mail such agreements to new
card holdersld., at *3. The Court found thatt]he fact that plaintifidoes not recall receiving the

Agreement is inadequate to rebut this statemdahtlh reaching this conclusion, however, the
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Court applied the federal common law mailbox rarel Delaware law, which allows banks to
liberally amend credit agreemen®8eeDel. Code Ann. tit. 5 § 952(al{ere, even if the Court
were to apply the mailbox rule that a letpeoperly addressed and mailed reached the intended
recipient, Defendants have not presentdticsent proof that the 2013 WFCAA was ever
addressed and mailed to Campdereover, the customer Karmolinskisimply claimed that
“he d[id] not recall receiving the agreemerdrmolinski 2005 WL at *3. Campos, on the other
hand, specifically asserts that shé not receive the agreement anstead received only a short
welcome letter with a detachalcard. Dkt. 21 1 12-14. Campos offers more than an
unsupported assertion that she does not reraegsiting the agreement in the mail.

Utah courts have also cadsred whether evidence of standard business practices
establishes that a customer was made aware arfogtnation agreementatained in a contract.
In Utah, the “minimum threshold for . . . enforoemb [of an arbitration agreement is] direct and
specific evidence of an agreement between the parieCby v. Blue Cross & Blue Shield of
Utah, 2001 UT 31, § 17, 20 P.3d 901. “Direct and spee@ifiidence” is only “non-inferential
evidence.Ellsworth 2006 UT § 14. Even “the fact treaperson’s name appears on a contract
as a party to it, without more, ot direct and specific evidentigat that particular person has
assented to the agreement to arbitrdte.f 18.

Utah has held that general evidence that arbitration agreements were mailed to customers
does not establish that a particular custoreeeived and assented to the agreenMeCoy;
2001 UT 31. In some circumstances, Utah law @dlesv for an inference that a document has
been mailed to a customer. This inference may be based on “evidence of an office mailing
custom and ‘that the particular mailing in question occurred pursuant to the established custom.”

McCoy v. Blue Cross & Blue Shield of Utdi®99 UT App. 199, § 20, 980 P.2d 6%f'd and
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remanded2001 UT 31, § 20 (quotingtster v. Utah Valley Comty. Cqll881 P.2d 933, 940
(Utah Ct.App.1994)). To establish office custdmawever, “a party must demonstrate the
document in question was: (1) prepared foilingg that is, the document was written, signed,
placed in an envelope, addressed, and depositee regular place of mailing; and (2) that the
party followed the office mailing customld. § 20 (citation omitted)l'he party seeking to
establish a mailing custom must “present dieatience that the atbation provision was
prepared to be mailed specificalty[the individual customer.]id.

Defendants argue thitcCoydoes not apply to this casechese the facts there involved
an insurance policy not subject to Utah Code $2H2)(e). The statuteates that a debtor is
bound by a credit agreement, regardless of whetbkaldhtor signed the agreement, if he or she
receives a copy of the agreement, the agee¢states that using the credit account will
constitute acceptance, and thétde then uses the account. Gaos asserts, however, that she
never received a copy of the credit agreemBmiis, Defendants have not yet shown that the
Utah statute applies to the circuarstes presented in this case, MtuCoyremains instructive.

Defendants have not presented the sostaxidard business praes that Oregon and
Utah treat as establishing a customer’'s awa®néan arbitration agement. The record does
not contain specific and undisputeddence that a telephone reetative discussed the terms
of the 2013 WFCAA with Campos or that the repraative asked Campos if she agreed to the
summary credit disclosures. Nor does the regetdhow specific andndlisputed evidence that
Bluestem or its print vendor placed a copy of arbitration agreementioe é changes in an
envelope, addressed the envelap€ampos, and deposited the dape in the regular place of

mailing.
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Further, the Court notes that Defendants hastepresented evidence of routine practices
that other jurisdictions treat astablishing that a customer knewaoid assented to an arbitration
agreement. Defendants have not presente@&ee@lthat Bluestem routinely sent and that
Campos routinely received mail such as iglstatements at the address where Bluestem
purportedly sent the 2013 WFCAABAee Hoefs v. CACV of Colorado, LL3B5 F. Supp. 2d 69,

73 (D. Mass. 2005). Defendants do not preseiaeece of “a ‘permanent message system’
that ... track[s] customaccount activity, which includes mhags of notifications and
agreements to the customersiirz v. Chase Manhattan Bank USA, N34.9 F. Supp. 2d 457,
464 (S.D.N.Y. 2004). Defendants have not shownltirevel quality assurance controls utilized
to detect errors” in mailing, such as having “reygr@atives on site at the [print vendor] facility
to verify compliance with quality assurance standamdsish v. First USA Bank, N.ALO3 F.
Supp. 2d 909, 918 (N.D. Tex. 2000). Finally, Defendant®e Imat asserted that the terms of the
arbitration agreement were accessible on any welSgte Schwartz v. Comcast Cogb6 F.
App’x 515, 518 (3d Cir. 2007) (holdintat a cable providar evidence of itgonsistent practice
regarding delivery of subscripth agreements and of the condoicthe parties, including the
posting of the subscription agreement on the penagdvebsite, constituted prima facie evidence
that subscriber was aveaof a subscription agreement). Witheuth specific evidence, whether
Campos was aware of the terms of the 20CAA and 2014 WFACAA remains in dispute.

b. Campos’s Use of the Credit Accounas Conduct Manifesting Assent to
the Arbitration Agreement

Defendants also argue that Campos’s use of her credit account manifests her objective
assent to the arbitration agreement. AccordinDefendants, the Blgseem catalog put Campos
on notice that her credit agreement would congai arbitration clause. The catalog’s summary

credit disclosures stated:
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Your credit agreement will contain a binding arbitration provisibmthe

event of any dispute rdlag to your agreementhe dispute will be

resolved by binding arbitration pursuato the rules of the American

Arbitration Association. Both you and vegree to waive the right to go to

court or to have the dispute hearddyury. You and we will be waiving

any right to a jurytrial and you will not have theght to participate as part

of a class of claimants relating #ny dispute with us. Other rights

available to you in court may alé® unavailable in arbitratiohVhen you

receive your agreement, you should read the arbitration provision in the

agreement carefully.

Dkt. 19 1 8 (emphasis added). In spite g tiotice, Defendants emphasize, Campos made
purchases with her credit accouitjs manifesting her assentthe arbitration @duse mentioned
by the catalod.

It is possible for a customer to assentht® terms and conditions of a contract through
conduct. A credit cardholder who acknowledges receiving a credit agreement and then uses the
credit account may be bound to the agreement’s terms regardless of whether the cardholder signs
the agreemenCitibank S.D. N.A. v. Santqr@10 Or. App. 344, 349 (2006). Defendants,
however, do not point to conclusive esite that Campos acknowledged receiving the
agreement. And, indeed, Campos denies it.

Campos also denies having any awarenefiseofotice in the catalog. In Oregon, use of
a service does not constitute agde all terms of use regardlesiswhether a customer receives
or is made aware of the terms of serviceBimgessthis Court declined to enforce two separate

arbitration provisions, one in anternet sernde agreement and the othela wireless telephone

agreementBurgess 546 F. Supp. 2d at 1121. Qwest argued the customer agreed to the

4 Critically, the language in this paragraptows that it was not meant to be a binding
arbitration agreement. The catalog stated that the credit agreeithamntain a binding
arbitration provision and th&ampos should read the arhtton provision in the credit
agreement—not the paragraph in the catalogrefally. Thus, the paragraph concerning
arbitration in the catalog courve only to put Campos on notmiean arbitration agreement to
come; it could not serve avanding agreement by itself.
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arbitration clause contained in the internet ages@rtby enrolling in the internet service and by
failing to return the modem equipment within thirty dayd.”The customer, like Campos,
claimed that she had never read or been raa@ee of the terms of the internet agreement.
Without “a signed agreement or documented comaatioins with plaintiff,to establish that
plaintiff was aware of the terntd the Internet Agreement andragd to them,” the Court found
that the parties never enteradalid arbitration agreemendl. Similarly, the Court declined to
enforce the arbitration provision the wireless agreement where the customer used the service
but asserted that she did metognize the agreemeid. at 1122.

Defendants in this case argue tBatgesss distinguishable because the customer
cancelled her internet service before it wassatdd and thus never affirmatively used the
service. In contrast, Defendants argue, Canafiisnatively consentto the arbitration
agreement by using her Fingerhut creditoact. Defendants overlook that even though the
customer affirmatively activated her wireless pélene service, the Court declined to enforce the
arbitration provision in the witess agreement as well. Whitee Court cited an Oregon case
holding that “nonaction did not signify ac¢apce of the arbitration term,” tiBurgessdecision
did not hinge on a distincin between action and inactidd. at 1121 (citingMartin v. Comcast
of Cal./Colo./Fla./Or., InG.209 Or. App. 82, 97 (2006)).

In another case, the Oregon Court of Appdueld that “bill stuffers” containing an
arbitration provision dighot create a valid arbitration @agment when mailed to existing cable
subscribersMartin, 209 Or. App. at 97. IMartin, Comcast argued thaitlsscribers manifested
their assent to the arbitration provision by coutiig to use the cable s&®. In rejecting that
argument, the court noted that “conduct can feahacceptance of an offer or acquiescence in a

modification,” but the conduct must demonsran objectively manifested meeting of the
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minds.” Id. at 96-97 (internal citatieand quotation marks omitted). Given the context of the
arbitration provisions in questiothe court found that “a subsceibcould easily have continued
using Comcast’s service without eveirigeaware of the arbitration clauséd: at 97. Thus,
continued use of Comcast’s semsadid not show an objectively mgested mutual assent to the
agreement.

According to Defendant$/artin is inapposite because Qoast did not include the
arbitration agreement in the original subscridgreement but rather claimed to have added an
arbitration provision through a notioé changed terms. In the case at bar, the catalog contained
notice of the arbitration agreement, anddhatration agreement was in the original 2013
WFCAA purportedly sent to Campos. StMartin remains applicable. Thdartin court applied
the law of contract modification because it found no evidence on the record that Comcast’s
arbitration provision was in anigmal subscription agreement. &loourt, however, noted that it
did not necessarily believe tHalistinguish[ing] between thewaof contract modification and
contract formation . . . would make any reletvdifference in this case in any evend” at 96.

Many of the cases the court dteegarding contract doctrindlaiged to both to contract
formation and modificatiorSee, e.gAdair Homes, Inc. v. Jarrelb9 Or. App. 80, 84 (1982)
(“[B]efore there can be a valid contract therast be a meeting of the minds . . . .”).

Utah courts have not squarelgdressed whether use of ave binds customers to an
agreement where they never received a copyeohgieement. As noted previously, Utah has a
statute allowing for enforcement of credit agreements regardless of whether a debtor signed the
agreement if “(i) the debtor movided with a written copy of the terms of the agreement; (ii) the
agreement provides that any use of the credit offered shall constitute acceptance of those terms;

and (iii) after the debtareceives the agreement, the debdo@ person authorized by the debtor,
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requests funds pursuant to the @radreement or otherwise ugée credit offered.” Utah Code
Ann. § 25-5-4(2)(esee MBNA Am. Bank, N.A. v. Goodm2®06 UT App 276, 1 8.

It remains unclear whether the noticeBinestem’s catalog wodlsuffice under the Utah
statute. Utah’s case law suggesiswever, that Utah courtsonld be reluctant to enforce all
terms of an agreement based solely upon uaesefvice where the customer never received a
copy of the actual agreement and was never raadee of all its terms. A person accepts the
terms of a contract only with “definite inteoii to accept the offer and every part thereof . . .
without material reservations or condition€al Wadsworth ConsB65 P.2d at 1376 (internal
citation and quotation marks omitted). Use offaise may not amount to a “definite intention
to accept” every part of an offer, even whareustomer received a notice such as the one in
Bluestem’s catalog. The notice g/dtthat Campos should read the future agreement carefully,
and the actual agreementthe 2013 WFCAA and 2014 WHECAA contained additional
instructions and terms (includl the opt-out provision). Withoknowledge of these additional
terms, Campos may have been unable to possesarifest definite intent to accept the offer
through use of her account.

In a case involving an arbitration clauseaminsurance policy, the Utah Supreme Court
noted:
The practical reality is that the lay purskais in an inferior bargaining position
and simply accepts unilaterally the policy as prepared by the company. Under
such circumstances, it would be inequitable and unjust to hold that he had given
up so important a privilege as his rightgeek justice in court unless it clearly
appeared that he was aware of whatwas doing, and that he had voluntarily
made such a commitment.
Barnhart v. Civil Serv. Emp. Ins. Cd.6 Utah 2d 223, 229 (1965). A statute (Utah Code Ann.

§ 78-31-1) overruled the legal reasonin@arnhartregarding agreements to arbitrate future

claims. More modern cases, however, still echd#umhartcourt’s overall reluctance to bind
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consumers to arbitration clauses of which thveye never informed. For example, the Utah
Supreme Court iBybeeheld that an arbitration agreemeld not bind a thirgaarty beneficiary
to its terms. In its decision,glcourt cited research showing ‘“tilae benefits of arbitration are
not as equally distributed as assumed” amin$ generally shun atipation except against
consumers and employeeBybee 2008 UT { 36 n.6 (quoting €bdore Eisenberg et. al.,
Arbitration’s Summer Soldiergin Empirical Study of Arbiation Clauses in Consumer and
Nonconsumer Contractd1l U. Mich. J.L. Reform 871 (2008)). Utah courts may well find that,
given their unequal bargaining power, consumeust at least recesva copy of the actual
arbitration agreement before they can be bound by its terms.

Under both Oregon and Utah law, thera genuine dispute regarding whether a valid
arbitration agreement existed. Without documem@mmunications with Campos to establish
that she received and was aware ofténms of the 2013 WFCAA and 2014 WFACAA,
Defendants have not proven by a prepondsrxanf the evidence that Campos’s conduct
objectively manifested assenttte arbitration agreement, esjally in light of Campos’s
declaration. Campos’s and Dattants’ arguments, “no matter how persuasive, do nothing more
than highlight the factuaature of the dispute between the parti€sijua v. Kenan Advantage
Grp., Inc, 2012 WL 2861613, at *8 (D. Or. Apr. 13, 201&port and recommendation
adopted 2012 WL 2861660 (D. Or. July 11, 2012). AdHmqua this dispute involves the
credibility of the parties, which the Couw@nnot determine based on the evidence thus far
submitted. Therefore, before ruling on Defendants’ motion, an evidentiary hearing must be held

to determine whether a valid arbitration agreement e8s&9 U.S.C. § 4.
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CONCLUSION
Because the parties have the right to anentidry hearing or a jury trial on the issue
whether a valid arbitration agreement exists,@ourt defers ruling on Defendants’ Motion to
Compel Arbitration. Dkt. 3 at 44.
IT IS SO ORDERED.
DATED this 30th day of September, 2015.
& Michael H. Smon

Michael H. Simon
UnitedState<District Judge
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