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On June 4, 2014, Plaintiff Rebecca V. Camp&3aihtiff” or “Ms. Campos”) filed for
personal bankruptcy. On October 8, 2014, 8@ampos brought this adversary proceeding on
behalf of herself and a putative class in BB&nkruptcy Court for the District of Oregon. She
alleges that Bluestem and Wednik (collectively “Defendants”)with whom she opened a credit
account, willfully violated an automatic stay bylleoting a debt that M€Campos contends was
discharged in her Chapter 7 bankruptcy cd#aile the adversary proceeding was before the
Bankruptcy Court, Defendants moved to congréitration based on a credit agreement for the
credit account that Ms. Campos openerdigé Randall L. Dunn issued a Report and
Recommendation recommendinghdrawal of the reference for Ms. Campos’s adversary
proceeding. This Court adopted the Repod Recommendation and considered Defenants’
motion to compel.

Because there was a genuine dispute raggardhether a valid mandatory arbitration
agreement existed, the Court deferred ruingdefendants’ motion to compel pending an
evidentiary hearing or a jury trial pursuant to $SIC. § 4. The parties waived the right to a jury
trial, and the Court held an evidentidmgaring on December 15 and 16, 2015. Having weighed
and evaluated all of the evidence in the same manner that d wstduct a jury to do and
having fully considered the legal argumentsadinsel, the Court makes the following Findings
of Fact and Conclusions of Law pursuant to Fald@ule of Civil Proedure 52(a) and grants
Defendants’ motion to eopel arbitration.

FINDINGS OF FACT

The Court finds the following facts by agmonderance of the evidence. The primary
factual issues in dispute at teeidentiary hearing were whether Ms. Campos orally agreed to or
received in the mail the material terms and coadgiof her credit accoumtith Defendants, the

WebBank Fingerhut Credit Account Agreemehe(tAgreement”). The Agreement contained
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an arbitration clause that bavis. Campos from bringing a @aaction or having a jury decide
her case.

A. Credibility of Witnesses

In these findings of fact, €hCourt relies on the testimonytbie following four witnesses
who testified at the edentiary hearing: Bjorn Anderson, Erik Svensen, Rebecca V. Campos, and
SandraLee Rose D’Adamo. The Court also satie Ms. Campos’s supplemental declaration.
Having observed and considered the testimony of ehtite witnesses, ¢hCourt concludes that
Defendants’ witnesses provided fully credibdstimony. The Court has some doubts, however,
regarding the credibility or reliability of éhtestimony received from both Ms. Campos and Ms.
D’Adamo.

Ms. Campos provided her original declamatidated August 31, 2015. In this declaration,
she testified that she receivadatalog from Fingerhut, a rdtausiness that makes products
available for purchase through ditenail and internet shopping channels. She stated that she
called a telephone number in the catalog to afgplya credit account and that in this telephone
call, “[t]he representative did nask [her] if [she] agreed to any ‘Summary Credit Disclosures’
or any terms and conditions relating to the actdWkt. 21 § 9. At the time Ms. Campos made
this declaration, Defendants haot yet produced a reating of Ms. Campos’s telephone call,
and may have indicated tha@ne could be located.

After the Court set an evidentiary hearmgDefendants’ motion to compel, Defendants
found and produced a recording of Ms. Camptaephone call to Bluesteriingerhut's parent
company. The recording establishibdt the representative asked Mampos if she agreed to a
“Summary of the Credit Terms” and that M&mpos unequivocally responded “yes.” After
receiving and listening to the recordingtbé telephone call, Ms. Campos submitted a

supplemental declaration dated Novenm®@r2015. In her supplemental declaration, Ms.
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Campos amended her testimony to state thatdtienot remember being asked this question
during the phone call at the time [she] made [her] first declaration, because [she] did not know
what that the term ['Summary of the Creditrifis’] meant and [she] still [does not] know what it
means . ...” Dkt. 50 1 9. The Court finds niional falsehood on thgart of Ms. Campos,

but the telephone call amdnflicting declarations do showahMs. Campos’s memory of some

of the events in question, which took place more thamyears ago, is less than entirely reliable.

Ms. D’Adamo, Ms. Campos’s mother, alsstified at the evidentiary hearing.

Ms. D’Adamo testified that she remembesaging Ms. Campos open an envelope that
contained two separate pieces of paper, eachwriting on only one side. One piece of paper
had a Fingerhut card attached to it with @ampos’s account number. The other piece of paper
had a blank space in the middle. Ms. D’Adamadifies that the envelope did not contain any
terms or conditions or a credit account agreement.

At the beginning of her testimony, Ms. D’Adarstated that some bfr friends have had
problems with their Fingerhut accounts ie thast. According to Ms. D’Adamo, her friends
would make payments to Fingerhut, after whiahgeérhut would claim ndb have received the
payments. Now, testified Ms. D’Adamo, she receives Fingerhut catalogues in the mail “two or
three times a year and they go straight to thgadle bin.” As with Ms. Campos, the Court makes
no finding of intentional falsehood by Ms. D’AdammMs. D’Adamo’s negative experiences with
Fingerhut may, however, have colored her rectilacof the Fingerhut méng that her daughter
received more than two years ago.

B. Ms. Campos’s Fingerhut Credit Application

Bluestem is a Delaware corporation withptencipal place of business in Minnesota. Its

flagship brand, Fingerhut, sells retail goodsistomers through catalogs and Fingerhut's

website. WebBank is a Utah-chartered indukshb@nk headquartered in Salt Lake City, Utah.
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WebBank develops loan programs with comeaio provide financing for businesses and
consumers. Together, Bluestem and WebBdiokvaconsumers to purchase Fingerhut goods on
credit: WebBank provides the financing, and Blaesserves as the custodian and servicer for
all Fingerhut credit accounts.

Bluestem mailed Ms. Campos a Fingerhut cgtalth a prescreened offer of credit. On
June 1, 2013, Ms. Campos called Bluestem ugiadelephone number d¢ime Fingerhut catalog
and applied for a Fingerhut credit account. §heke with a Bluestem representative and
provided her mother's addsg, 18395 NW Chemeketa Lane, Apartment C, Portland, Oregon
97729. Ms. Campos did not reside at that addvesssed it for “important” mailings concerning
such things as credit cards.

Bluestem recorded Ms. Campos’s call whigr consent. Every Bluestem telephone
representative follows a script thaguires the representative td #ise customer if she agrees to
the summary credit disclosures. The recording shows that the Bluestem representative followed
the script during the conversation with Ms. Campos:

Bluestem Agent:And do you agree to the summary of the credit
terms as stated in the catalog?

Ms. Campos:Yes.

Bluestem Agent:Okay, and lastly, you [indecipherable] with
consent from receiving calls and messages, including autodials and
prerecorded message calls from WebBank, Fingerhut, their
affiliates, marketing partners, adenand others calling at their
request on their behalf at angll phone numbers that you have
provided or may provide in tHature, including any cellular
telephone numbers.

And you also agree to give WebBank permission to access your
credit report in connection witliny transaction, or extension of
credit, or on an on-going basisy the purpose of reviewing your
account, adjusting the credit line on your account, taking collection
action on your account, or fany other legitimate purposes
associated with your account. And upon your request, you will be
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informed of whether or not ansumer credit report was ordered,
and if it was, you will be given the name and address of the
consumer reporting agency that furnished the report.
So do you agree to the terms and conditions of the account?
Ms. Campos:Yes, ma’am.

(Defs.Ex. 201, at 2:50-4:1Gee alsdefs. Exs. 221-22.).

The catalog contained an imsthat stated: “This dagnent contains important
disclosures about the WebBankigerhut Credit Account, butig not your complete Credit
Account Agreement.” Defs. Ex. 220. The inserthier stated: “A summary of the key credit
terms of the Fingerhut Credit Account canfbend above, under the heading ‘Summary of the
Revolving Credit Account Terms.ld. A notice about arbitration vgebelow rather than above
the sentence concerning where the “sumnoéithe key credit terms” can be found.

The arbitration notice ithe catalog stated:

Your credit agreement will contain a binding arbitration provisibnthe

event of any dispute rdlag to your agreementhe dispute will be

resolved by binding arbitration pursuato the rules of the American

Arbitration Association. Both you and vegree to waive the right to go to

court or to have the dispute heardadyury. You and we will be waiving

any right to a junytrial and you will not have theght to participate as part

of a class of claimants relating #ny dispute with us. Other rights

available to you in court may alé® unavailable in arbitratiohVhen you

receive your agreement, you should read the arbitration provision in the
agreement carefully.

Id. (emphasis added). Because the catalog id&kriot include the arbitration notice in the
“summary of the key credit terms,” the arbiilba notice was not part of the summary of the
credit terms to which Ms. Campos agreed. Addally, the representag did not discuss the

arbitration notice with the other specific termsaioich the representative asked Ms. Campos to
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agree' During the phone call with the representatiMs. Campos never agreed to be bound by
an arbitration provisiof.

The same day that Ms. Campos applied for a Fingerhut credit account, Bluestem
approved the application and Wediik issued Ms. Campos a Fingarbredit account ending in
'5576. Bluestem asserts that it then sent @@mmpos a welcome packet that contained, among
other things, the Agreement, which includedriendatory arbitration and class action waiver
provision.

C. Defendants’ Standard Business Practices

Mr. Svenson is the Vice President of Aont Management at Bluestem. His testimony
established the procedures that Bluestem tasesnd welcome packets, which include standard
terms and conditions of Fingerhut credit acceutd customers. Bluestem followed these

procedures in June 2013, when Defendants aslsei€ampos received her welcome packet.

! The Court notes that althougfuestem’s script requiredettelephone representative to
discuss some specific terms and conditionssthngt omitted any discussion of the mandatory
arbitration provision. That Bluestn called consumers’ attention to some specific terms of the
account, such as WebBank’s ability to access consaradit reports, and not to others leads the
Court to conclude that Bluestem purposefullpsdto omit some terms, including the mandatory
arbitration and class action waiver provision. The €oates that the right ta trial by jury is
the only right that appears in both the text & @onstitution, U.S. Const. art. lll, 8 2, and the
Bill of Rights, U.S. Const. amend. VII. Arbitratiagestricts a party’s righo a trial by jury, and
consent to such a process should not casballpresumed or slyly be obtained.

2 Ms. Campos asserted that she never noticegant any credit disclosures in the catalog.
At times, she suggested that the insert thatrleed the terms (Defs. Ex. 220) was missing from
her catalog. Mr. Svenson testified that all Fingédatalogs contained amsert that summarized
the key credit terms and contained a notice tharhitration provision would be included in the
terms and conditions that would govern the accolim. inserts were stapled into the spines of
the catalogs. Although Ms. Campos’s oral agreement to the “summary of the key credit terms”
did not constitute an agreement to the arbi@raprovision, the Court finds that Ms. Campos’s
acknowledgement of the summary of the creatiins and Mr. Svenson'’s testimony establish by
a preponderance of the evidence that an insedrithng the terms that would be included in the
Agreement was in the catalog.
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Bluestem’s standard practice is to batchaplproved applications from the previous day
and send a data file to its print vendor, Impgdeiling of Minnesota, Inc(“Impact”). The data
file includes information about new accountholdersh as the accountholder’'s name, address,
phone number, email address, credit limit, and opé&n d&e data file instructs Impact to print,
put in an envelope, address, and mail toatt@untholder a tailored welcome packet. The fields
in the data file tell Impact which documentsnolude in the customers’ respective welcome
packets. At a minimum, each welcome packestnmclude four documents: (1) a welcome letter
with a detachable card listing the Fingerbustomer and credit account number; (2) the
Agreement explaining the account terms and canhti (3) Fingerhut's privacy notice; and (4)
WebBank’s privacy notice. Each of these fdocuments is printed on a single page, front and
back.

Bluestem followed this procedure for MSampos. On June 2, 2013, the day after
WebBank issued Ms. Campos a Fingerhutitieztount, Bluestem behed all approved
applications from the previous day and dempact a data fileantaining the new account
holders’ information. A printout of that dafi®e accurately shows M£ampos’s application
information, including her mother’s address, amdigates that Bluestemlkaesl Impact to prepare
and mail a welcome packet for Ms. Campos. Thé&urctions for Ms. Campos’s welcome packet
required the packet to include the welcome tettee Agreement, and the two privacy notices.

Mr. Anderson is the Director of Fine@ at Impact. The testimony of Mr. Anderson
established the procedure that Impact folldéaprepare welcome packets for Bluestem’s
customers, including Ms. Campos. Impact’s d&d practice is to send a confirmation to
Bluestem that it received and processed d# €lles containing customers’ account information.

Using the information in the data files, Impachgeates a job ticket with instructions for its laser
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printing department, inserting department, andelvause. The laser-pring department prints
the welcome letter for each customer and ersstina the printed count matches the job-ticket
count.

The inserting department uses an inserter mattoressemble the other documents—
including the Agreement—to create the welcome packets, put the welcome packets into
envelopes, and address the envelopes to eatbneer. The warehouse then loads the envelopes
into mail trays and stages the envelopes fok pp by Impact’s mailing vendor, Pitney Bowes.

On June 4, 2013, Impact acknowledged readifihe data file from Bluestem that
contained Ms. Campos’s account information,udahg her mother’s address. Dfs. Exs. 204-05.
When cross-checked with Impact’s insert guideBluestem job requestde data file indicates
that Ms. Campos, as a resident of Oregon, dibalve been identified as requiring a welcome
letter and the three standardents, including the Agreement. 8eEx. 205-06. Impact created a
ticket for all welcome packets that Impact mssed during the week of May 31, 2013, identified
as Job No. 88368. Defs. Exs. 224, 215-19. Impadentiae welcome packets available to the
Pitney Bowes company for mailing and ineedl Bluestem for the job. Defs. Ex. 213.

The parties stipulated to procedures tPidtiey Bowes followed. On June 5, 2013, Pitney
Bowes picked up the welcome packets fromduotpincluding a piece of mail addressed to Ms.
Campos, 18395 NW Chemeketa Ln, AptRortland, OR 97229-3523. Defs. Ex. 218. Pitney

Bowes has the capability of tracing the unitpaecode that is placed on each envelope. The

¥ Ms. Campos argues that Impact should haeel as “intelligent insger” ratherthan a
“regular inserter” to processehob that included her informat. An intelligent inserter is
capable of reading barcodes and assemblinga&rnumber of customized combinations of
inserts at a given time. Mr. Angon testified, however, that the intelligent inserter does not
decrease the chance of error or provide a begterd of what ingés actually go into an
envelope than a regular inserter. That Impaetwesnon-intelligent inserter to process the order
for Ms. Campos’s welcome packet does not affect the Court’s findings.
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unique barcode, printed by Pitney Bowes, far itiail destined for Ms. Campos shows that
Pitney Bowes processed the mail for Ms. Campos through its Minneapolis location and
transferred that mail to its Des Moines, lovagility. Pithney Bowes last scanned the unique
barcode on Ms. Campos’s Fingerhut mailing onel6, 2013, at 12:30 p.m. in Des Moines, after
which Pitney Bowes deposited the mail for Ms. @aswith the United States Postal Service in
Des Moines.

Ms. Campos and her mother testified thist Campos never received a copy of the
Agreement. According to Ms. Campos and mether, Ms. Campos received a welcome packet
that only contained a two-patgdter with a detachable @hrAs discussed above, there are
reasons to doubt the reliability of Ms. i@pos’s and her mother’s recollections.

Ms. Campos also offered evidence thatéhmay have been an error in Job No. 88368,
resulting in her getting a maily that failed to include th&greement. 18,089 welcome packets
were sent the week of May 31 to Jun@®13. Of those welcome packets, 16,142 pieces had
three inserts in addition to tls¢gandard welcome letter, 34 had four additional inserts, and 1,913
had six additional inserts. Astablished at trial, the fourna six-insert pieces weighed two
ounces for mailing purposes, accounting for a total of 1,947 pieces. When Pitney Bowes weighed
job No. 88368, there were only 1,942 two-ounce pieces. According to Ms. Campos, somehow
five two-ounce pieces shrunk in weight.

Mr. Anderson testified, however, thattlveight Pitney Bowes calculated did not
constitute a quality-control mea®. Additionally, even if thisive-piece discrepancy showed
that errors occurred in the two-ounce piecdingg five errors out of 1,947 pieces is only an
approximately 0.2 percent error rate. Ms. Camgsserts that the probétyi of three inserts

getting lost as opposed to oneent indicates that the erral occurred in th group of four-
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insert pieces. This would makiee error rate approximatelp percent. But Ms. Campos
identifies no way of knowing which pieces of inaere affected or whether Pitney Bowes'’s
weight reflected an error inipting and inserting at Impact armeasuring error at Pitney
Bowes.

D. The Arbitration Provision

The Agreement contained an arbitatprovision. The provision stated:

Arbitration. Please review thisprovision carefully. It provides
that any dispute may be resaled by binding arbitration.
Arbitration replaces the right to go to court and the right to
have a jury decide a dispute. Under this provision, your rights
may be substantially limited inthe event of a dispute. You may
opt out of this Arbitration provision by following the
instructions below.

By accepting this Agreement, unless you opt out by following the
instructions below, you agree treither you or we, at our sole
discretion, can choose to have angpdite arising out of or relating
to this Agreement or our relationship resolved by binding
arbitration. If arbitration is chosésy any party, neither you nor we
will have the right to litigate that dispute in court or to have a jury
trial on that dispute. . . . The arbitrator’s decision will generally be
final and binding. Other rights thgbu would have if you went to
court may also not be availabledrbitration. It is important that

you read the entire Arbitration provision carefully before accepting
the terms of this Agreement.

Defs. Ex. 209 (emphasis in original).
According to the Agreement, the arbitratjgmovision broadly coverany dispute “arising
from or relating to” Ms. Caos’s Fingerhut credit account:

For purposes of this Arbitratn provision, “dispute” shall be
construed as broadly as possilaied shall include any claim,
dispute or controversy (whethergontract, regulatory, tort or
otherwise, whether pre-existing gsent or future and including
constitutional, statutory, conon law, intentional tort and
equitable claims) arising from or relating to this Agreement, the
credit offered or provided tpou, or the goods or services you
purchase; the actions of yourself, asthird parties; or the validity
of this Agreement or this Arbdtion provision. It includes disputes
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brought as counterclaims, cross claims, or third party claims. . . .
Disputes brought as part of @as$ action or other representative
basis are subject to arbitration an individualnon-class, non-
representative) basid: YOU DO NOT OPT OUT, THEN YOU
WILL HAVE WAIVED YOUR RIGHT TO INDICATE OR
PARTICIPATE IN A CLASS ACTION RELATED TO THIS
AGREEMENT .

Id. (emphasis in original).

The arbitration provision structed Ms. Campos how épt out of arbitration:
You have the right to opt out tfis Arbitration provision, but you
may only do so in the first 30 dagfter the first transaction is
posted to your Account. In ord&r opt out, you must write us at
WebBank/Fingerhut Arbitratn, P.O. Box 1250, St. Cloud, MN

56395-1250. You must inform us pdur decision to opt out, and
sign the notice.

Id. Ms. Campos did not opt out of the arbiiva provision. She made her first and only
Fingerhut purchase using her creatitount on November 12, 2013. Defs. Ex. 226.

CONCLUSIONS OF LAW
A. Choice of Law

Defendants, as the party seeking to conapleitration, have the burden of proving the
existence of an agreement to arbitrate by a preponderance of the evidarisen v. Sirius XM
Radio Inc, 771 F.3d 559, 565 (9th Cir. 2014). To detame whether a valid arbitration
agreement exists, federal courts “apply ordinaayestaw principles thagovern the formation of
contracts.'First Options of Chicago, Inc. v. Kaplabl14 U.S. 938, 944 (1995). The parties
disagree on whether Utah law—as providedridhe Agreement—or Oregon law—the law of
the forum state—governs. Under Restatement (Second) of Conflict of Latle court should
enforce a contractual choice-of-law provisiamess “the chosen state has no substantial
relationship to the parties or ttransaction and there is no other reasonable basis for the parties’

choice” or “application of the law of the chosen state would be contrary to a fundamental policy
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of a state which has a materially greater interest than the chosen ghate@termination of the
particular issue and which . . . would be the state of the applicable law in the absence of an
effective choice of law by the partieRRestatement (Second) of Conflict of L&n87 (1988).

In the absence of an effective choice of law leyghrties in a case involving a contract dispute
under state law, the choice-of-law rutdghe forum state would usually app8ee In re Sterha
516 B.R. 579, 582-83 (B.A.P. 9th Cir. 2014).

The choice-of-law provision does not, howegwvern the threshold question of whether
the parties formed a valid contraliiguyen v. Barnes & Noble In@63 F.3d 1171, 1175 (9th
Cir. 2014). Additionally, the arbitration clauseseverable from the overall contract, and the
Court need not consider thelidity of the purported contcd as a whole, which would
encompass the choice-of-law provisi@&uckeye Check Cashing, Inc. v. Cardedivb
U.S. 440, 445 (2006) (“[A]s a matter of substemtfederal arbitration law, an arbitration
provision is severable from thenmnainder of the contract.”).

The Court previously deferred ruling on ttteice-of-law question. Dkt. 28 at 11. Now,
as it would when sitting in a diversity case, @murt looks “to the law of the forum state,” here,
Oregon, to determine the law that govern®thibr the parties agreed to be bound by the
arbitration clauseNguyen 763 F.3d at 1175. When no true damfexists between the policies
or interests of two states, an Oregon couayy do “what comes naturally and appl[y] Oregon
law.” Erwin v. Thomas264 Or. 454, 459-60 (1973). The parties agree that both Utah and
Oregon law dictate the same rkéskinding no true conflict, th€ourt applies Oregon contract
law in this case.

B. Contract Formation

In Oregon, “[w]hether a contraekisted is a question of lawken Hood Const. Co. v.

Pac. Coast Const., Inc201 Or. App. 568, 577 (2008dhered to as modified on
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reconsideration203 Or. App. 768 (2006). Parties deea valid contract through “a
manifestation of mutual assent to the exchaargka consideration. . . . “‘The manifestation of
mutual assent to an exchange ordinarily sake form of an offer or proposal by one party
followed by an acceptance by the other party or partiss. &t 578 (quotindRestatement
(Second) of Contracts 17(1) (1981)). To determine if amtract existed, cots will look only to
“the parties’ objective manifegtans of intent, as evidenced byeir communications and acts.”
Id. Courts will not consider the parties’ “uncommunicated subjective understanding.”
Newton/Boldt v. Newtori92 Or. App. 386, 392 (2004).

Parties may manifest their mutual agsrough conduct rag¢h than wordsStaley v.
Taylor, 165 Or. App. 256, 262 n.6 (2000) (“Frequentlypiied-in-fact contracts arise because
an accepted course of conduct would permit eorese juror to find thahe parties understood
that their acts were sufficient to manifestaagreement.”). Two parties need not “have in mind
the same idea and intent” to form a contridizke v. Turnidge209 Or. 563, 573 (1957). They
must only act in a way thatlearly manifested anbjective intent” to be boun@CIPA, LLC v.
Lucile Slater Packard Children’s Hosp. at Stanfo868 F. Supp. 2d 1042, 1053 (D. Or. 2011).
“[T]he fact that the parties’ may have subjectwattributed different memnings to [a term] is
immaterial in regard to whether an enforceafuetract was formed” as long as the parties
“expressed mutual assent through condudt.”

1. Receipt of the Agreement

Oregon courts look for specific proof of whet a party assented to an arbitration
agreementBurgesss. Qwest Corp.546 F. Supp. 2d 1117, 1122 (D. Or. 2008) (holding that
Qwest could not establish a “meeting of thads” without “evidee specific to the call
between plaintiff and defendant or the mniatls actually provided to plaintiff”’)Martin v.

Comcast of Cal./Colo./Fla./Or., Inc209 Or. App. 82, 97 (2006) (hoidj that the plaintiff's
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presentation of an example oettype of agreement reportedlynséo cable subscribers and the
context in which it was sent was insufficient t@whthat the parties assented to an arbitration
provision).

At the hearing, Defendants proffered evidesgecific to the mateals provided to Ms.
Campos. Mr. Svensen and Mr. Anderson both gietailed information abouhe steps taken to
accurately print, assemble, and mail welcome packets, including the set of welcome packets of
which Ms. Campos was one intended recipfevts. Campos presented some evidence
supporting her assertion of a @&rcent error rate in the mag of which Ms. Campos’s
welcome packet was a part. The standard heweever, is preponderance of the evidence rather
than beyond a reasonable doubt. Defendantsegsattty seeking to compel arbitration, need
only slightly tip the scales in their favor in order to prevade Concrete Pipe & Prods. of Cal.,
Inc. v. Constr. Laborers Pension Trust for S. Ca08 U.S. 602, 622 (1993). This they have
done. Unlike inBurgess Defendants presented substantiadlence that their “standard business
practices were followed.” 546 F. Supp. 2d at 1122. The Court conchatd3efendants proved
by a preponderance of the evidence that@®4snpos’s welcome packet was properly printed,
assembled, and mailed, and, thus, that it contdhreedtandard terms and conditions statement.

Oregon courts recognize thang-standing common law prirge that a letter properly
addressed and mailed is pregahto have been receivestart v. Shell Oil C¢.202 Or. 99, 123

(1954) (“The fixed methods and systematic opensof the Government’s postal service have

* Although Defendants presented circumstdrevidence, courts recognize that
circumstantial and direct &lence are of equal dignit$see United States v. Polizz00
F.2d 856, 904 (9th Cir. 1974) (“But ‘circumstantaiidence is not inheréy less probative than
direct evidence . . . .") (quotingnited States v. Nelspa19 F.2d 1237, 1239 (9th Cir. 1969));
Oregon v. Cunninghan320 Or. 47, 63 (1994) (“For purposes of analyzing the sufficiency of
evidence, there is no distinction between diegxt circumstantial evidence as to the degree of
proof required.”).
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been long conceded to be evidence of the dlieedy to the addressed mail matter placed for

that purpose in the custody otthuthorities. The conditions are that the mail matter shall appear
to have conformed to the chief regulationshef service, namely, that it shall have been
sufficiently prepaid in stamps, correctly adsbed, and placed in thepappriate receptacle.”
(quoting 1Wigmore on Evidend8d ed.) 524 § 95) (quotation marks and emphasis omitted)).
Oregon has codified this presumption. OrvR&tat. (“ORS”) § 40.135(1)(q) (“A letter duly
directed and mailed was received in the regedarrse of the mail.”). A party may, however,

rebut this presumption with evidence in the recWiehture Properties, Inc. v. Parkez23 Or.

App. 321, 349 n.17 (2008).

The testimony of Ms. Campos and NIsAdamo was insufficient to rebut the
presumption that Ms. Campos received the properly addressed and mailed welcome packet,
containing the Agreement. As notaldove, reasons exist to doul tieliability and accuracy of
Ms. Campos’s and Ms. D’Adamo’s recollectiofiie Court finds that although Ms. Campos and
Ms. D’Adamo may not remember seeing the AgreetnMs. Campos did in fact receive a copy
in June 2013.

2. Ms. Campos’s Manifestation of Assent

It is possible for a customer to assenthi® terms and conditions of a contract through
conduct. In Oregon, use of a service does not cotesagsent to all terms of use regardless of
whether a customer receives the terms of serBigeyess 546 F. Supp. 2d at 1121 (holding that
the parties never entered a valid arbitratioreagent where the defendant presented no “signed
agreement or documented communications with ptaito establish that plaintiff was aware of
the terms of the Internet Agement and agreed to thensge also Martin209 Or. App. at 97
(noting that conduct can manifest acceptancanadffer if the conduct demonstrates “an

objectively manifested meeting of the minds”).
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A credit cardholder whactuallyreceives a credit agreement and then uses the credit
account may, however, be bound to the agreemeantiss regardless of whether the cardholder
signs the agreement or verbally assents eie Citibank S.D. N.A. v. Santp2d 0 Or.

App. 344, 348-49 (2006) (“On appeal, defendant does not dispute that he received the agreement
in the mail and used the credit card. . . . Weatude that his conduct constituted an acceptance

of the agreement.”). Moreover, failure to read an agreement does not preclude the agreement’s
enforcementNW Pac. Indemnity v. Junction City Water Di205 Or. 553, 557 n. 4 (1983),

modified on other ground296 Or. 365 (1984) (“[F]ailure to reash instrument is not a defense

to enforcement.”). The Oregon Supreme Court has found that a consumer may be bound by an
agreement’s terms, such as coverage exaigsan an insurance policy, “even though he is

unaware of those terms because he has faileshd the policy, dnaving read the policy
misunderstands itKnappenberger v. Cascade Ins. (269 Or. 392, 398 (1971).

Ms. Campos argues thigltartin, 209 Or. App. 82, anBurgess546 F. Supp. 2d 1117,
establish that a consumer will not be bound britration agreement of which she is unaware.
In Martin, the Oregon Court of Appeals held thaill“btuffers” containhg an arbitration
provision did not create a validtairation agreement when mailed to existing cable subscribers.
209 Or. App at 97. ThBlartin court stated:

The record contains an examplethe type of “bill stuffer”

reportedly sent to cable subsenib, and the context in which it

was sent. Those documents support the inference that a subscriber
could easily have continued usi@g@mcast’s service without ever
being aware of the arbitration cki Indeed, the lead plaintiff,

Martin, averred that she was unaware of receiving the notices that
purported to change her calslgbscription. Evidence, then,

supports the court’s finding @b nonaction did not signify
acceptance of the arbitration term.
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In Burgessthe defendant asserted that the plaintiff “would have been required to accept” the
terms of an agreement during a telephonkaral “would have received a copy” of the
agreement in the mail. 546 F. Supp. 2d at 1121-22. The defendant gig¢sent specific
evidence that the plaintiff agreed to the tedusng the telephone catieceived the agreement
in the mail, or “was made awaapf and agreed to the arhition clause contained in the
[agreement] or to the agreement itseldl’at 1122. Théurgessourt therefore held the
following: “In the absence of anything other tr@mclusory statements regarding defendant’s
standard business practices camtdiin defendant’s motion and afffivits, [the court] find[s], as
a matter of law, that the parties did eoter into an agreement to arbitratiel.’at 1122.

Martin andBurgessare both distinguishable from Ms. Campos’s cas#ldrtin, the
plaintiffs’ lack of awareness of the agreemieatame relevant only in the total absence of any
affirmative assent to the agreement. The plisntised their cable accounts before receiving the
agreement and continued their use, unchangtst, @irportedly receiving the agreements. This
non-action could not objectively manifest assent dibfendant also presented no specific proof
that the plaintiffs did, in fact, receive the agresm In contrast, Ms. Campos affirmatively used
her credit account for the first time after reasg the Agreement,rad her receipof the
Agreement was established with specific evidence. Similarly, the presence of specific evidence,
rather than “conclusory statements,” that Klampos received the Agreement before using her
credit account distinguishes her case fi®mngess

Arbitration clauses are not exceptions to the general rules of contract enforceeeent.
AT&T Mobility LLC v. Concepciqrb63 U.S. 333, 339 (2011) (“[Glirts must place arbitration
agreements on an equal footing with othertraxcts, and enforce them according to their

terms, . . .."”) (citations omitted)). The Fedekabitration Act (“FAA”) “w as created to counter

PAGE 18 — OPINION AND ORDER



prevalent judicial refusal to &rce arbitration agreementdviortensen v. Bresnan Commc'ns,
LLC, 722 F.3d 1151, 1157 (9th Cir. 2013). The swatrhbodies “a liberal federal policy
favoring arbitration.”ld. (quotingMoses H. Cone Mem’l Hosp. v. Mercury Constr. Co#60
U.S. 1, 24 (1983)). Trial courts may not refigsenforce valid arbitration agreemerisarmet
Health Care Ctr., Inc. v. Browrl32 S. Ct. 1201, 1203 (2012) (stating that the FAA “requires
courts to enforce the bargain oétparties to arbitrate™) (quotingean Witter Reynolds Inc. v.
Byrd, 470 U.S. 213, 217 (1985)).

The Court concludes that Ms. Campos reegithe Agreement and, after receiving the
Agreement, used her Fingerhut credit accounis ¢bnduct, regardless of whether Ms. Campos
read, signed, or understood the Agreement, tlsgdg manifested assent to the arbitration
provision contained in the Agement. Her conduct manifested assent to the Agreement
particularly because the catalog stated st Campos’s “credit agreement will contain a
binding arbitration provisionand that she “should reacetarbitration provision in the
agreement carefully.” The catalog put Ms. Camposiotice that an aitbation provision, along
with additional terms and conditions, wouldfbethcoming. Additionally, Ms. Campos testified
that she had applied for aneceived other credit accounts h&fapplying for the Fingerhut
account and she knew that ateatcounts came with termadcconditions, including,

sometimes, arbitration provisions. Ms. Camnip@svareness that terms and conditions govern

® The FAA leaves courts very little distian to decline to enforce valid arbitration
agreements. In some cases, as in this case cthefldiscretion may reqre district courts to
enforce arbitration clauses against consumersdehwot realize the implications of waiving the
constitutional right to a jury trial until tootia As in this case, corporations may also do
everything possible to ensure that consumers hiecactual notice of the fact that they are
waiving one of their constitutional rights. Whatever inequity there may be in these policies,
however, is not for courts to remedy. That is pitovince of either Congss or an appropriate
agency, such as the Consumer Financial Protection Bureau.
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credit accounts bolsters the conclusion thatuserof the Fingerhut credit account following
receipt of the Agreement manifestessent to the Agreement’s terms.

C. Purpose of the Bankruptcy Code

Ms. Campos argues that even if she agtedde arbitration mvision, forcing her to
arbitrate her claim for a violation of tlaeitomatic stay provision, 11 U.S.C. § 36Xk an
individual basis conflicts with the underlyingrpose of the Bankruptcy Code. According to Ms.
Campos, she cannot effectively vicate her automatic stay claimas intended by Congress, in
individual arbitration. Thus, argaevis. Campos, the arbitrationopision is unenforceable based
on the provision’s waiver of the #iby to bring a class action.

The FAA’s mandate that courts enforce “agreats to arbitrate statutory claims,” such
as an automatic stay violation under § 362(kjay be overridden by a contrary congressional
command.”Shearson/Am. Exp., Inc. v. McMahd82 U.S. 220, 226 (1987). Congressional
intent to override the FAA may be apparent frarstatute’s text, leglative history, or “an
inherent conflict between arbitratiamd the statute’s underlying purposdd.”at 227.

The legislative history does not “speadiftectly to Congress’s purpose in enacting
8 362(k).”Servicing Co. v. Schwartz-Talth(In re Schwartz-Tallard)803 F.3d 1095, 1100 (9th
Cir. 2015). The Ninth Circuit regnizes, however, that the teftthe statute shows Congress’s
intent to authorize suit byirfdividual debtors in bankruptcyld. (emphasis added). The statute
does not discuss class actions. Eifehe statute expressly autiwed class actions, the Supreme
Court has “had no qualms in enforcing a clasweran an arbitrabn agreement even though

the federal statute at issue, the Age Disaration in Employment Act, expressly permitted

®11 U.S.C. § 362(k)(1) provides: “Exceptmsvided in paragrap{®), an individual
injured by any willful violation of a stay providdwy this section shall recover actual damages,
including costs and attorneys’ fees, andgppropriate circumstances, may recover punitive
damages.”
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collective actions.Am. Exp. Co. v. Italian Colors Rest33 S. Ct. 2304, 2311 (2013).
Moreover, Congress authorized litigmt of automatic stay claims dhistrict courts as well as in
the bankruptcy court presiding over the debtbdskruptcy estate. 28 U.S.C. § 1334(b). With no
indication that Congress intendedbar arbitration or permit 862(k) claims to go forward only
in limited forums, the text and legislative histafy§ 362(k) do not conflict with the FAA. This
leaves only the possibility of “an inhereminglict” between arbitration in Ms. Campos’s case
and the underlying purposes of § 362(k).

In the bankruptcy context, the Ninth Qirtdistinguishes between “core and non-core
proceedings” to determine whether arbitratior @laim would inherently conflict with the
underlying purposes of the Bankruptcy Co@ent’l Ins. Co. v. Thorpe Insulation Cgn re
Thorpe Insulation Co,)671 F.3d 1011, 1020 (9th Cir. 2012). A core proceeding is one that
“invokes a substantive right praled by title 11 or . . . a preeding that, by its nature, could
arise only in the contéf a bankruptcy case.Gruntz v. Cnty. of Los Angelés re Gruntz)

202 F.3d 1074, 1081 (9th Cir. 2000) (quotifv@od v. Wood (In re Woqd25 F.2d 90, 97

(5th Cir. 1987)) (alteration iariginal). Courts do not hawiscretion to decline to compel
arbitration of non-core proceedings when theipatttave formed a valid arbitration agreement.
In contrast, courts may decline to compel @abion of core proceedings where arbitration
conflicts with the Bankruptcy Code’s purposéborpe 671 F.3d 1021. A claim for an automatic
stay violation is a core proceediriphnston Envtl Corp. v. Knight (In re Goodma®91

F.2d 613, 617 (9th Cir. 1993).

Whether arbitration of a coproceeding would conflict wh the underlying purposes of
the Bankruptcy Code involves a fact-specific anah&ee Thorpe671 F.3d at 1022-27. The

Ninth Circuit looks to whether a claim is “ixiicably intertwined"with the claimant’s
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bankruptcy, whether arbitration walslprevent[] the coordinated rdstion of the debtor-rights”
or “delay the confirmation of a plan of rganization,” and whethéthe bankruptcy court

would lose control over the timing of the reangaation because it would not have control over
the timing of the arbitrationsld. at 1022-23.

Ms. Campos argues that arbitration of herralan an individual basis conflicts with the
underlying purpose of the Bankruptcy Code becaudigidual arbitration is not economically
viable. Ms. Campos previously emphasized tditors in individulecases cannot obtain
attorney’s fees incurred in recovering damagegyitdations of § 362(k) anthat this inability to
recover attorney’s fees would impaier ability to pursue her clairBee Sternberg v. Johnsfon
595 F.3d 937, 947-49 (9th Cir. 2009) (holding thateancant could not rexver attorney’s fees
incurred in an adversary proceeding for damagissng from violatiorof automatic stay).

After the filing of Ms. Campos’s lawsy however, the Ninth Circuit decid&thwartz-
Tallard, 803 F.3d 1095Schwartz-Tallardjettison[ed] Sternber¢s erroneous interpretation of
§ 362(k) altogether” and held that “§ 362(k) isbeead as authorizing an award of attorney’s
fees incurred in prosecuting artiao for damages under the statutéd” at 1098, 1101. This
change in the Ninth Circuitmterpretation of § 362(k) makasdividual arbitration more
economically viable for Ms. Campos. Moreovege Bupreme Court has specifically rejected the
argument that an arbitration agreement that iredual class-action waiver is unenforceable when
a class action is thenly economically feasible meafw enforcing statutory rightdtalian
Colors Rest.133 S. Ct. at 2311 n.4. The economic resiof individually arbitrating Ms.
Campos’s claim for violations of 8§ 362(k) do moeate an inherent cdict with the Bankruptcy

Code.

PAGE 22 — OPINION AND ORDER



Ms. Campos also argues thadividual arbitration onflicts with purpose of the
Bankruptcy Code for three additional reasandividual arbitrationvould (1) deny her the
fundamental protections undeetBankruptcy Code; (2) encourmgubversion of the automatic
stay’s remedial scheme; and (3) restrict pubtitice of Defendants’ violation of § 362(k). Ms.
Campos’s bankruptcy was discharged on Nowemah 2014, closing her blruptcy case. Dkt. 3
at 52. Because the administration of Ms. Campos’s bankruptcy estate is now complete, the
factors that might ordinarily wgh against arbitration are noriger present. With her bankruptcy
case closed, individual arbitrati will not interfere with any @tections thathe Bankruptcy
Code would otherwise afford her, nor will dration encourage subversion of the automatic
stay’s remedial scheme. Her claim is not %tieably intertwined"with her bankruptcy any
longer; arbitration will not prevent the coordinatesolution of her rights or delay any plan of
reorganization; and the baniatcy court will not lose antrol over the timing of the
reorganization.

Finally, as in an instructive Second Circtatse, the fact thals. Campos brought her
claim as a putative class action demonstrateshétratlaim is not integral to her individual
bankruptcy proceedinggee MBNA Am. Bank, N.A. v. HA4B6 F.3d 104, 110 (2d Cir. 2006). By
asserting that her claim is repeesative of a class of alleggdtimilarly-situated individuals,

Ms. Campos acknowledges the lack of a clogaeotion between her claim and the facts of her

own underlying bankruptcy case. In light of tae®nsiderations, theourt finds no conflict

between individual arbitration of Ms. @@os’s claim and the Bankruptcy Code.
CONCLUSION

Based on the evidence presented at the evidgméaring and the record in this case, the
Court finds that the parties formed a valid arbitbra agreement and thatdividual arbitration of

Ms. Campos'’s claim under 11 U.S.C. § 362(k) doatsconflict with tke underlying purpose of
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the Bankruptcy Code. The Court therefore GRANO&Sendants’ Motion to Compel Arbitration.
Dkt. 3 at 44-65. Although the FAA authorizes a caarstay an action that is subject to a valid
agreement to arbitrate, 9 U.S.C. § 3, a courtdisimiss an action, rather than merely staying it,
when all of the issues are arbitrat$parling v. Hoffman Const. C&64 F.2d 635, 638 (9th
Cir. 1988) (“The district court acted within iisscretion when it disrssed [the plaintiff’'s]
claims. As in Martin Marietta Aluminum, Inc. v. General Electric C686 F.2d 143 (9th
Cir. 1978)], the arbitration clause was broadwgyioto bar all of the plaintiff's claims since it
required [the plaintiff] to subméll claims to arbitration.”). Bcause Ms. Campos’s only claim is
subject to arbitration, the Court fintigat dismissal is appropriate.

DATED this 22nd day of January, 2016.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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