0&#039;Neal v. Department of Justice

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ANTHONY L.P. O'NEAL, JR.,
Plaintiff,
V.

OREGON DEPARTMENT OF JUSTICE,
DIVISION OF CHILD SUPPORT ,

Defendant.

Case No. 3:15-cv-00773-SI

OPINION AND ORDER

Anthony L.P. O’Neal, Jr., 4605 NE Killingsworth #3, Portland, Oregon, 9742DSse

Ellen F. Rosenblum, Attorney General, AndrBwCampbell, Senior Assistant Attorney
General, and Allison Woitalla, Assistant Attorney General, Department of Justice, 1162 Court
Street NE, Salem, Oregon 973@f. Attorneys for Defendant.

Michael H. Simon, District Judge.

Plaintiff Anthony L.P. O’NealJr., (“O’Neal” or “Plaintif”) filed a First Amended

Complaint (“FAC”) against Defendant Oregon Depant of Justice, Division of Child Support.

Defendant filed a Motion to Dismiss the FAC unéederal Rule of Civil Procedure 12(b)(6).

For the reasons discussed below, Defendant’s motion is granted.

PAGE 1 — OPINION AND ORDER

Doc. 30

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/3:2015cv00773/121728/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/3:2015cv00773/121728/30/
https://dockets.justia.com/

STANDARDS

A motion to dismiss for failure to stateckim may be granted only when there is no
cognizable legal theory to support the clainmtien the complainakks sufficient factual
allegations to state a facially plausible claim for relgfroyer v. New Cingular Wireless Servs.,
Inc., 622 F.3d 1035, 1041 (9th Cir. 2010). In evaluatirgsufficiency of a complaint’s factual
allegations, the court must accept as true all-plefhded material facts alleged in the complaint
and construe them in the light stdavorable to the non-moving parWilson v. Hewlett-
Packard Co0,.668 F.3d 1136, 1140 (9th Cir. 201Paniels-Hall v. Nat'l Educ. Ass;r629
F.3d 992, 998 (9th Cir. 2010). To be entitled to@spmption of truth, allegations in a complaint
“may not simply recite the elements of a caokaction, but must contaisufficient allegations
of underlying facts to give fair notice atmlenable the opposing party to defend itself
effectively.” Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). All reasonable inferences from
the factual allegations must beadm in favor of the plaintiffNewcal Indus. v. Ikon Office
Solution 513 F.3d 1038, 1043 n.2 (9th Cir. 2008). Thart need not, however, credit the
plaintiff's legal conclusions thatre couched as factual allegatioAshcroft v. Igbal556
U.S. 662, 678-79 (2009).

A complaint must contain sufficient factulegations to “plasibly suggest an
entitlement to relief, such that it is not unfairéguire the opposing party be subjected to the
expense of discovery and continued litigatidstarr, 652 F.3d at 1216. “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegeddbal, 556 U.S. at 678 (citing
Bell Atl. Corp. v. Twomb|yb50 U.S. 544, 556 (2007)).

A court must liberally costrue the filings of aro seplaintiff and afford the plaintiff the

benefit of any reasonable doubiebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010). “A pro se
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litigant must be given leave to amend his ordmnplaint unless it is ‘absolutely clear that the
deficiencies of the complaint could not be cured by amendmérim-Panahi v. Los Angeles
Police Dep’'t 839 F.2d 621, 623 (9th Cir. 1988) (quotidgll v. Carlson 809 F.2d 1446, 1448
(9th Cir. 1987)superseded on other grounilg statute as statad Lopez v. Smit{203

F.3d 1122 (9th Cir. 2000)). Under Federal Rafi€ivil Procedure 8(a)(2), however, every
complaint must contain “a short and plain stagatof the claim showmnthat the pleader is
entitled to relief.” This standd “does not require ‘detailddctual allegations,” but does
demand “more than an unadorned, the nigd@t-unlawfully-harmed-me accusatioigbal, 556
U.S. at 678 (quotingwombly 550 U.S. at 555). “A pleading thatfers ‘labels and conclusions’
or ‘a formulaic recitation of the elements of a cause of action will not tb.(quoting

Twombly 550 U.S. at 555).

BACKGROUND

On September 10, 2015, the Court issue@ater and Opinion (Dkt. 21) granting
Defendant’s motion to dismiss O’Neal’sroplaint. The Court dismissed any claim
under 42 U.S.C. § 1983 against the Defendatfit prejudice. The Court, however, granted
O’Neal leave to file a FAC alleging a violati of Title VI of the Civil Rights Act of 1964
(“Title VI”) if O’Neal could allege facts plausibly suggesting tix¢fendant acted with an intent
or purpose to discriminate against O’Neal bageoh O’Neal’s race, color, or national origin
and that Defendant’s actions had a discriminatogyact. The Court granted O’Neal leave to file
a FAC asserting a Title VI claim against Dedent because Congress has abrogated states’
sovereign immunity for claims under Title VI. 42 U.§$Q000d-7(a). The Court directed

O’Neal to file any FAC by October 1, 2015. Comply with the Court’s diective, O’'Neal filed

142 U.s.C. § 2000d.
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a FAC on September 28, 2015. O’Neal alletipas Defendants violated Title VI by
discriminating against men, inading O’Neal, in the collémn of child support and the
enforcement of court orders to pay child support.

DISCUSSION
A. Whether Title VI Prohibits Sex or Gender Discrimination

Title VI states: “No person in the United S&atshall, on the ground of race, color, or
national origin, be excluded froparticipation in, be denied therwits of, or be subjected to
discrimination under any program or activity recegvFederal financial assistance.” The text of
Title VI prohibits discrimination based on race, color, or national origin; the text of Title VI does
not prohibit discrimination based on sex or gendibe Supreme Court has described Title VI in
comparison to another civil rights statute dkofes: “. . . Title VI of the Civil Rights Act
of 1964 . . . is parallel to Title IX expethat it prohibitgace discriminatiomot sex
discrimination. . . .”Gebser v. Lago Vista Indep. Sch. DiS24 U.S. 274, 286 (1998) (emphasis

added);see also Regents of Univ. of Cal. v. Bak@8 U.S. 265, 287 (1978)n view of the

2 In the FAC, O'Neal also alleges violatioosthe Fourth, FifthNinth, and Fourteenth
Amendments. As the Court discussed in its esiOrder and Opinion, Defendant is an arm of
the State of Oregon. O’Neal, therefore, may dmipg suit against Defelant if Congress has
abrogated Defendant’s sovereign immunityf@efendant has waived its immunitgee Va.
Office for Prot. & Advocacy v. StewaB63 U.S. 247, 1637-38 (“[Supreme Court] cases hold
that the States have retained their traditional imtgdrom suit, ‘except as altered by the plan of
the Convention or certain constitutional amendments.” A Stayewaave its sovereign
immunity at its pleasure . . . .”) (citation omittedn the extent that O’'Neal’s action can be
interpreted as asserting a 42 U.S.C. § 1983nl&iongress has not abrogated state sovereign
immunity in 8 1983See Braunstein v. Ariz. Dept. of Tran€j83 F.3d 1177, 1188 (9th
Cir. 2012). Nor has the State of Oregon waivedhitsiunity to suit infederal court for such
claims.See Millard v. Or. Dep’t of Correction2014 WL 2506470, at *14 (D. Or. June 3, 2014)
(holding that the State of Oregon has waivedeseign immunity in the limited context of the
Oregon Tort Claims Act but th#tis statute does not waiveetState of Oregon’s Eleventh
Amendment immunity to suit in federal courthus, O’Neal may not bring an action in federal
court asserting a violation 81983 by the Defendant. Moreovere tGourt did not grant O’Neal
leave to replead a 8§ 1983 claim against the idat. Accordingly, th€ourt does not consider
O’Neal’s allegations under the Fourtifth, Ninth, and Fourteenth Amendments.
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clear legislative intent, Title VI must be held to proscobéy those racial classificatiorthat
would violate the Equal Protection Clausdhm Fifth Amendment.”) (emphasis added).

Courts in other jurisdictions have explicitigld that a plaintiff cannot bring a sex or
gender discrimination claim under Title \H.g, Davis v. City of Vicksburg, Mis2015
WL 4251034, at *2 (S.D. Miss. Apr. 27, 2018 consideration denied015 WL 5156770 (S.D.
Miss. Sept. 2, 2015) (“Plaintiff'slaims of discrimination on the basis of sex may not be brought
under Title VI.”); Loch v. Bd. of Educ. of Edwdsville Cmty. Sch. Dist. No, 2007
WL 1468675, at *4 (S.D. Ill. May 18, 200@ff'd sub nom. Loch v. Edwardsville Sch. Dist.
No. 7, 327 F. App’x 647 (7th Cir. 2009) (“[The ptuiff's] claim of discrimination on the basis
of sex or disability may not be brought under Title VI. The Court will dismiss that portion of [the
plaintiff's complaint] that makes a claim under Title VI.").

O’Neal does not allege that Defendant distnated against him on the basis of race,
color, or national origin. He alleges only sexgender discrimination. &ause Title VI does not
prohibit sex or gender discrimination, Gghll fails to state a claim under Title ¥/1.

B. Whether O’Neal Has Sufficiently AllegedDisparate Impact—Assuming Title VI Did
Prohibit Sex or Gender Discrimination

Even if O’Neal could bring a claim allegg sex or gender disanination under Title VI,
O’Neal has not pled sufficient facts to survefendant’s motion to dmiss. A plaintiff may
plead a Title VI violation by allging “that actions of the defendarttad a discriminatory impact,
and that defendants acted with an interpilopose to discriminateased upon plaintiffs’
membership in a protected class§lie Comm. Concerning Cmty. Improvement v. City of

Modest 583 F.3d 690, 702-03 (9th Cir. 2009) [hereinaf@€CCI’]. A plaintiff may still

% Because the Court dismisses the FAC on the grounds discussed, the Court does not
address Defendant’s assertion t@&tleal fails to allege that Defendant receives federal funds.
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challenge a facially neutral governmental poligy, a policy that is “netwal on its face and
serving ends otherwise withinglpower of government to pursu&/ashington v. Davj$126
U.S. 229, 242 (1976). When a plaintiff chaligees such a governmehpmlicy, “proof of
disproportionate impact on an identifialgl®up, such as evidenoé‘gross statistical
disparities,” can satisfy the intent requiremenereghit tends to show that some invidious or
discriminatory purpose underlies the polic€CCl, 583 F.3d at 703.

The statistical disparities that a plaintiff useshow disparate impact must constitute
“[a]n appropriate statistical measur®arensburg v. Metro. Transp. Comm86 F.3d 511, 520
(9th Cir. 2011). Such a measure “involvesomparison between twgroups—those affected
and those unaffected by tfeially neutral policy.ld. (quotingTsombanidis v. W. Haven Fire
Dep’t, 352 F.3d 565, 575 (2d Cir. 2003)). A plainsflisparate impact claim fails when the
plaintiff relies on the wrong base populatioraistatistical sample. For example, the Ninth
Circuit rejected a disparate impact claim bagea@ “show[ing] that the percentage of Blacks in
Orange County and in surrounding counties is igfen the percentagd Blacks employed by
Orange County.”"Robinson v. Adam$847 F.2d 1315, 1318 (9th Cir. 1987). The Ninth Circuit
rejected this disparate impacairh because the “general popuatistatistics” did not “represent
a pool of prospective applicargsalified for the jobs for wibh [the plaintiff] applied.”ld. The
plaintiff in Robinsorwould have had to show that the rhanof qualified blak applicants that
the county hired was significantly lower than thember of qualified notack applicants that
the county hiredd.

Even with a showing of relevant statistid@parities, a plaintiff's Title VI claim may
still fail absent other factual allegatio®®CCl, 583 F.3d at 703. (“Plaintiffs contend that ‘gross

statistical disparities’ alone may constitutegfrof a practice of discrimination and relieve
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plaintiffs from their burden of shang intent to discriminate. This true, but it is the rare case
where impact alone will be sufficient to iritate a challenged goverent action.”) (citation
omitted). According to the Ninth Circuit,rfladdition to statistical evidence showing
discriminatory impact, other factors to be consedein determining whether there is evidence of
intent or purpose to discriminate include: tistorical background of the decision, the sequence
of events leading up to the decision, and any relevant legislative or administrative hidtory.”
The Supreme Court has also recently notedahmaintiff must shova causal link between a
statistical disparity and the defemdfa policy or policies: “A plaitiff who fails to allege facts at
the pleading stage or producatstical evidence aonstrating a causal connection cannot make
out a prima facie case of disparate impatek. Dep’'t of Hous. & Cty. Affairs v. Inclusive
Communities Project, Inc135 S. Ct. 2507, 2523 (2015). The causality requirement helps ensure
that defendants will not be held responsible for “disparities they did not crieate.”

Here, O’Neal does not allege that thaltdnged governmental poles—collection of
child support payments and enforcementhifd support orders—ar@nything other than
facially neutral. Defendant administers chilgpport laws and seeks to ensure that those who
owe child support pay child suppofherefore, O’Neal mugtlead facts alleging disparate
impact to “create|] a sufficient inference of discriminatory inte@CCI, 583 F.3d at 705.
O’Neal’s disparate impact allegations mustinid, at the minimum, some sort of statistical
disparity between two relevapbpulation groups and a causal cartizan between that disparity
and Defendant’s policies.

In his complaint, O’Neal’s allegation of dsgate impact consists of one statement. He

alleges: “The Department of Justice haveatiedl my constitutionalght, where men (NCP)

* “NCP” refers to non-custodial parents.
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who make up the signifant number of ‘arresteejs ‘gender bias discrimination’ and a ‘gender
bias hate crime’ when both parents are respdméor ‘Support and Mainteance.” Dkt. 23 at 2.
The allegation that men make up a majoritpebple against whom Defendant enforces child
support laws does not suffice taept disparate impact; such aleghtion suggests only that
men fail to pay child support more often thaomen and is not linked to any action by
Defendant. O’'Neal would have to make factalsgations that Defendaenforces the laws
against men who fail to pay child support morewfthan Defendant enforces the laws against
women who fail to pay child support.

In O’Neal’s response to Defendantition, O’Neal makes additional factual
allegations, which the Court construes as part of O’Neal’s complaint in the interest of affording
pro seplaintiffs the benefibf any reasonable doul8ee Hebhe527 F.3d at 342. In his response,
O’Neal alleges that only 18.2% of fathers ie tinited States have custody of their children.
O’Neal also cites a study condudt@ Georgia showing that misputed custody cases, Georgia
courts awarded custody to mothars large majority of casé<sinally, O’'Neal alleges that in
Oregon, more women than men have custody of tididren and four timeas many men than
women were arrested for failurepay child support between 2000 and 2014.

None of the allegations in O’Neal’s response relate to population groups relevant to his
claim. Statistics relating to thénited States as a whole andd&gia do not support an inference

that Defendant, an arm of the State of Oregais with discriminatory intent or purpose in

® Like the Defendant, the Court presumes ‘stees” refers to p@le in contempt of
court for failing to pay childwgport pursuant to a court order.

® A Georgia trial court found, based on thisdst, that men paid child support more often
than women and that Georgia’s child support guidelines unconstitutionally discriminated against
men. A Georgia appellate court overturned the decisian Dep’t of Human Res. v. Sweal6
Ga. 627, 630-31 (2003).
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enforcing Oregon’s child support laws. Addnadly, statistics showing that more Oregon

women than Oregon men have custody of tbleiidren does not support a claim of a disparate
impact. A disparity in custody awards to fathengen if that disparity results in more fathers

than mothers paying child support, does not suggest a disparate impact on non-custodial fathers.
As a Georgia court noted, “Tleistodial parent is profoundlyfacted by the amount of support
ordered to be paid . . . . If the level of finegal support is to remaithe same, every dollar

deducted from a child support obligor's paymesuits in an increas®e the payee parent’s
child-rearing costs.Sweat 276 Ga. at 630-31. O’Neal also da®ot trace any disparity in

custody awards to actions taken by Defendant.

Finally, statistics showing th&bur times as many men than women were arrested for
failure to pay child support from 2000 to 2014wd only be relevant in one scenario: if the
statistics compared arrest mteot just for men and womentime Oregon population overall, but
for men and women in Oregon who all failednake child support payments. O’Neal does not
allege that the statistics make this comparisohle@l fails to plead digyate impact created by
Defendant’s facially-neutral policies, and thus even if Title VI allowed for an action based on sex
or gender discrimination, O’Neal faito state a claim under the statute.

The Court does not, however, find it abgely clear that O’Neal cannot amend his
complaint to assert (1) claims of racial disgnation by Defendant undditle VI or (2) § 1983
claims againsindividual government officials employed by @adant who may have violated
O’Neal’s constitutional rights as O’Neal attempted to set forth in the original complaint and
FAC. To assert violations of his constitutional rights in a 8§ 1983 claim, O’Neal must name the
individual officers (or, for those officers who@iNeal cannot identify, name them as John or

Jane Doe 1, John or Jane Doe 2, etc.) wigaged in the allegedly unlawful activity.
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CONCLUSION

Defendant’s motion to dismiss (Dkt. 25)GRANTED. All claims against Defendant,
other than the claims that the Court has jnesly dismissed with prejudice, are dismissed
without prejudice. Plaintiff has until Janua8y2016, to file a second amended complaint.
Plaintiff has until February 8, 2016, to effsetrvice of the summons and second amended
complaint on all defendants named in Plaintiff's second amended complaint.

IT IS SO ORDERED.

DATED this 30th day of November, 2015.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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