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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

GEORGE A. BELTRAN, Case No. 3:15-CV-00785-SI
Plaintiff, OPINION AND ORDER
V.

UNITED STATES OF AMERICA ,
FEDERAL BUREAU OF PRISONS,
FEDERAL SATELLITE PRISON CAMP
AT SHERIDAN , WARDEN MARION
FEATHERS IN THE FEDERAL PRISON
CAMP, in her individual capacity,
COUNSELOR PEREZ, in his individual
capacity, COUNSELOR MOCK, in his
individual capacityCOUNSEL RUIZ, in his
individual capacityCOUNSELOR
EVERHART !

Defendants.

George A. Beltran, Reg. #29768-298, SheridasheFa Correctional Institution, P.O. Box 6000,
Sheridan, OR 97378. Pro Se.

Billy J. Williams, Acting United States Attorney, and Jared Hager, Assistant United States
Attorney, U.S. Attorney’s Office District dDregon, Civil Division, 1000 SW Third Ave, Suite
600, Portland, OR 97204. Of Attorneys for Defendants.

Michael H. Simon, District Judge.

! Defendants note that “Warden Marion Feashé Marion Feather; “Counselor Perez”
is Efren Perez; “Counselor Mocks Robin Mock; and “Counselor Evhart” is Carl Earhart, Jr.
“Counselor Ruiz” has not yet been identified. Theu@ notes that failure to correctly identify
government officers by name is not fatal to the compl&eé Bivens v. Six Unknown Fed.
Narcotics Agents403 U.S. 388, 390 n.2 (1971).
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Plaintiff George Beltran (“B&ran”) brings suit against the United States, the Federal
Bureau of Prisons (“BOP”), the Satellite FesleCorrectional Institubn in Sheridan, Oregon
(“Sheridan”), Warden Marion Feather, ande@l individual BOP fficers under 42 U.S.C.

8 1983 for alleged violations of the FirBgurth, Fifth, Sixth, E3hth, and Fourteenth
Amendments. Beltran alleges that disciplinacyion that prevents him from speaking over the
telephone to his wife and children violates fieedom of speech and that Defendants’
disciplinary procedures violatdds due process rights. Beltramther alleges that Defendants
subjected him to disability discriminati@md cruel and unusual punishment by denying him
proper medical care. Beltran requests injunctive declaratory relief and a damages award of
$150.00 for every day he has been in pain diicéncarceration. Defendants move to dismiss
the complaint for failure to state a claim or, in the alternative, for summary judgment for failure
to exhaust administrative remedies.

For the reasons stated below, the Cowahtyg Defendants’ motion to dismiss with
prejudice the claims against the United StaB&3P, and Sheridan. The Court grants Defendants’
motion to dismiss without prejudice all claimgainst Warden Feather and the remaining
individual BOP officers.

STANDARDS

A motion to dismiss for failure to stateckaim may be granted only when there is no
cognizable legal theory to support the claimvien the complainakks sufficient factual
allegations to state a facially plausible claim for relgfroyer v. New Cingular Wireless Servs.,
Inc., 622 F.3d 1035, 1041 (9th Cir. 2010). In evaluatirgsufficiency of a complaint’s factual
allegations, the court must accept as true all-plefhded material facts alleged in the complaint
and construe them in the light stdavorable to the non-moving parWilson v. Hewlett-

Packard Co0.668 F.3d 1136, 1140 (9th Cir. 201P)aniels-Hall v. Nat'l Educ. Ass;r629
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F.3d 992, 998 (9th Cir. 2010). To be entitled to@spmption of truth, allegations in a complaint
“may not simply recite the elements of a caokaction, but must contaisufficient allegations

of underlying facts to give fair notice atmlenable the opposing party to defend itself
effectively.” Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). All reasonable inferences from
the factual allegations must beadm in favor of the plaintiffNewcal Indus. v. Ikon Office
Solution 513 F.3d 1038, 1043 n.2 (9th Cir. 2008). Thart need not, however, credit the
plaintiff's legal conclusions thatre couched as factual allegatioAshcroft v. Iqbgl556

U.S. 662, 678-79 (2009).

A court must liberally costrue the filings of aro seplaintiff and afford the plaintiff the
benefit of any reasonable doubiebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010). “A pro se
litigant must be given leave to amend his ordwnplaint unless it is ‘absolutely clear that the
deficiencies of the complaint could not be cured by amendméarim-Panahi v. Los Angeles
Police Dep’'t 839 F.2d 621, 623 (9th Cir. 1988) (quotidgll v. Carlson 809 F.2d 1446, 1448
(9th Cir. 1987)superseded on other grounkblg statute as statdd Lopez v. Smiti203 F.3d
1122 (9th Cir. 2000)). Under Federal Rule ofiORrocedure 8(a)(2), hosver, every complaint
must contain “a short and plain statement ofdlaén showing that the pleader is entitled to

m

relief.” This standard “does noéquire ‘detailed factual aiations,” but does demand “more
than an unadorned, the defendant-unlawfully-harmed-me accuséadgioal,”"556 U.S. at 678
(quotingBell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007)). “A pleading that offers ‘labels
and conclusions’ or ‘a formulaic recitationtbe elements of a causéaction will not do.”Id.
(quotingTwombly 550 U.S. at 555).

When considering a motion to dismiss, theurt may . . . conset certain materials—

documents attached to the complaint, documents incorporated by reference in the complaint, or
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matters of judicial notice—without convertingetinotion to dismiss into a motion for summary
judgment.”United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003). A court may also
consider documents on which the complaint necigsalies if the parties do not dispute the
authenticity of the documents and “matters of public recduree’v. City of L.A.250 F.3d 668,
688 (9th Cir. 2001) (internguotation marks omitted).

BACKGROUND

Beltran is currently serving 120-month sentence at ShandBeltran asserts that he
suffers from back pain and prostate glandessé\ccording to Beltran, the back pain started
after a soccer injury he suffered sometim@043 while serving time dbhe Federal Correctional
Institution in Lompoc, Califorra. Beltan was transferred toéldan on May 5, 2014, where he
alleges he has received inadequate medieatrtrent for his pain. Beltran alleges that BOP
doctors have not ordered proper x-rays fordger back or prescribed him proper medication
for his prostate.

Beltran further alleges that on April 22015, prison guards searched his cell while
Beltran was at work at the Bakery. The guardtfisoated an extra matse that Beltran had put
on his bed to help with his back pain. For Imavihis extra mattress, Beltran was required to
participate in a Unit Disciplinary Committee (“UD) hearing with Defendants Counselor Perez,
Counselor Mock, Counselor Ruiamd Counselor Earhart. Atdlhearing, Counselor Earhart
found that Beltran violated Code 305, which prohibits prisoners from possessing “anything not
authorized.” As a result of theolation, Beltran loshis telephone privileges for 30 days and his
commissary privileges for 60 days. Beltran asstéhat he has a medical need for the extra
mattress and that non-disabled inmates are alldavaedve more than one mattress. The report of
Beltran’s Code 305 violation specified that themmittee advised Beltran of its findings and of

Beltran’s right to file an appeal with2D days. Beltran did not file an appeal.
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DISCUSSION

The Court construes Beltran’sroplaint as alleging claims undBivens 403 U.S. 388.
A Bivensclaim is the “federal analogue to suirought against stapéficials under . . .
42 U.S.C. § 1983 .Hartman v. Moore547 U.S. 250, 254 n.2 (200®jivensprovides “an
implied private action for damagagainst federal officers allegéal have violated a citizen’s
constitutional rights.Corr. Servs. Corp. v. Maleskb34 U.S. 61, 66 (2001).

A. Claims against the United States, BOP, and Sheridan

Absent a waiver of sovereign immunity, theited States and its agencies are immune
from suit.F.D.1.C. v. Meyer510 U.S. 471, 475 (1994)peffler v. Frank486 U.S. 549, 554
(1988). The United States “may waive its s@gn immunity, but any waiver must be
unequivocally expressed in statutéext and will not be implied.Ordonez v. United State880
F.3d 1135, 1138 (9th Cir. 2012) (citation and in&kiguotation marks omitted). A “waiver of
sovereign immunity is a prerequisttefederal-court jurisdiction.Tobar v. United State$39
F.3d 1191, 1195 (9th Cir. 2011). The United Statesibasvaived its sovereignty for civil rights
claims arising under the Constitutidbee Rivera v. United Stat@24 F.2d 948, 951 (9th
Cir. 1991) (“The courts lack bject matter jurisdiction to heapnstitutional damage claims
against the United States, because the UnitedsSias not waived sovereign immunity with
respect to such claims.”).

As the Ninth Circuit has clarified Bivensdoes not provide a means of cutting through
the sovereign immunity of the United States itseArhsberg v. United Stateg57 F.2d 971,
980 (9th Cir. 1985). Bivensclaim is a “remedy . . . regerable against individualsCarlson v.
Green 446 U.S. 14, 21 (1980). Because the United StB®©®, and Sheridan are not individuals
and are subject to sovereignnmanity, Beltran cannot stateBavensclaim against these

Defendants.
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B. Claims against Warden Feather

Bivensdoes not allow for holding aipervisor vicariously liabldgbal, 556 U.S. at 676
(noting that “Government offiais may not be held liable for the unconstitutional conduct of
their subordinates under a theory@$pondeat superity. To state eBivensclaim against a
supervisor, “a plaintiff mugplead that each Governmerificial defendant, through the
official’s own individual actions, has violated the Constitutidd.”

Beltran makes the following claim against Warden Feather:

The Warden Marion Feathers [sic] is responsible for the improper
oversight of the overt acts logi carried out by her subordinated
employees in the instant motion and is therefore implicated only by
her failure to act according to heesponsabilities [sic] to review

the complain [sic] that the plaintiff has submitted to attempt to

obtain administrative relief for auate medical care that has been
discriminatorily and pejudicially ignored.

Dkt. 2 at 2. The only allegatiadhat Beltran makes relating Warden Feather’s individual

actions is that she failed to review a commlabout Beltran’s medical care. Beltran does not,
however, assert that Beltraifetl a formal request for an administrative remedy, as required by

28 C.F.R. 88 542.10-542.19, regarding his mediealttnent at Sheridan. Beltran explicitly
acknowledges in his comjité that he chose not to submit such a request. Dkt. 2 at 4. Thus, there
was no complaint that Warden Feather could HawNed to review. The tter allegations against
Warden Feather relate only to Warden Feattsifrervisory role and aresufficient to establish
Warden Feather’s individual liability undBivens

C. Claims against Remaining Individual Officers

Bivensprovides “an otherwise nonexistent caagaction against individual officers
alleged to have acted unconstitutionally” and “a cause of action for a plaintiff who lacked any

alternative remedy for harms caused byratividual officer’'s unconstitutional conduct.”
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Maleskq 534 U.S. at 70 (emphasis omitted). The purposeBafensclaim “is to deter
individual federal officers . . . from committing constitutional violationd.”

The Ninth Circuit uses identical anadgsfor actions under § 1983 and those uBilns
“save for the replacement of a statgtor under § 1983 by a federal actor urigigens” Van
Strum v. Lawn940 F.2d 406, 409 (9th Cir. 1991). To establish liability uiBieens a plaintiff
must show: (1) that a person acting underrcofdaw committed the conduct at issue; and
(2) that the conduct deprived thkintiff of a right, privilege, ormmunity protected by the U.S.
Constitution or the laws of the United Stat®se Leer v. Murphyg44 F.2d 628, 632-33 (9th
Cir. 1988). A person commits a constitutibdaprivation within the meaning &ivens‘if he
does an affirmative act, participates in anothaffsmative acts, or omits to perform an act
which he is legally required to do thatuseghe deprivation of which lfie plaintiff complains].”
Leer v. Murphy844 F.2d 628, 633 (9th Cir. 1988) (emphasid alteration in original) (internal
guotation marks omitted).

The factors a plaintiff mat plead to establishBivensclaim “will vary with the
constitutional proision at issue.lgbal, 556 U.S. at 676. As an initimatter, Beltran fails to
state a claim under the Fourth, Sixth, and FoutteAmendments. Beltran has not stated a claim
under the Fourth Amendment because he hagkpectation of privacy in his prison cell.
Hudson v. Palmer68 U.S. 517, 526 (1984) (holding thtite Fourth Amendment proscription
against unreasonable searches does not apply within the confines iddhecph”). Beltran has
not stated a claim under the Sixth Amendniertause the Sixth Amendment only applies to
criminal prosecutionsSeeU.S. Const. Amend. VI. Beltrarleges no facts relating to criminal

prosecution. Beltran also has stated a claim under the Fourteenth Amendment, which only
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applies to the states, not to the federal governrse®J.S. Const. Amend. XIV. Beltran alleges
no claims against state government officials.

1. First Amendment Claim—Freedom of Speech

Courts analyze prisonersefe speech claims under the EA&snendment “in terms of the
legitimate policies and goals of the correctisgstem, to whose custody and care the prisoner
has been committed in accordance with due process ofPad.v. Procuniey417 U.S. 817,
822 (1974)see Turner v. Safley82 U.S. 78, 89 (1987) (“[W]hea prison regulation impinges
on inmates’ constitutional rights, the regulationadid if it is reasonably related to legitimate
penological interests.”). Restrictie on a prisoner’s speech “mustwewed in the light of the
alternative means of communima permitted under the regulatiowith persons outside the
prison.”Pell, 417 U.S. at 823.

The Ninth Circuit has stated that prisonkave a First Amendment right to telephone
access, “subject to reasonable security limitatiokegnan v. Ha|l83 F.3d 1083, 1092 (9th
Cir. 1996),0opinion amended on denial of ren’§yB35 F.3d 1318 (9th Cir. 1998). In a later case,
the Ninth Circuit clarified that “the First Amendmt right at issue” in cases involving inmates’
telephone access is ultimatelétright to communicate with m®ns outside prison walls” and
is subject to the analysis usedTiarner, 482 U.S. 78Valdez v. Rosenbayr®02 F.3d 1039,
1048-49 (9th Cir. 2002).

The Turneranalysis examines four factors:

(1) whether there is a valichtional connection between the
restriction and the legitimate governmental interest put forward to
justify it; (2) whether there aretatnative means of exercising the
right; (3) whether accommodating the asserted constitutional right
will have a significant negative impact on prison guards and other
inmates, and on the allocationison resources generally; and

(4) whether there are obvious, eaftgrnatives to the restriction
showing that it is an exaggéed response to prison concerns.
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Valdez 302 F.3d at 1049 (citingurner, 482 U.S. at 89-90). Based on therneranalysis, courts
have found 30-day restrictions on telephonehysprisoners to be a reasonable limitatiSae,
e.g, Cox v. Ashcroft603 F. Supp. 2d 1261, 1270 (E.D. Cal. 2088 also Almahdi v. Ashcrpft
310 F. App’x 519, 522 (3d Cir. 2009) (stating th@asonable restrictions on telephone
privileges do not violate [prisoners’] First Amgment rights” and holding that a restriction to
one phone call per month was reasonable).

Beltran alleges that the Defendants deprikigd of his freedom of speech by taking
away his ability to speak withis family over the telephone for 30 days. According to the first
Turnerfactor, the restriction on Beltran’s telepharse must have “a valid, rational connection”
to a “legitimate governnmrgal interest put forward to justify itTurner, 482 U.S. at 89
(quotation marks and citation omitted). In detasing whether a valid, rational connection
exists, courts must give prisoegulations deferential revieWMauro v. Arpaig 188 F.3d 1054,
1058 (9th Cir. 1999citing Turner, 482 U.S. at 89). Thus, the “only question is whether prison
administrators reasonably could have thoubhtregulation woul advance legitimate
penological interestsPrison Legal News v. CopR38 F.3d 1145, 1150 (9th Cir. 2001). While
Defendants do not directly address BeltranisttAmendment claims, they do articulate a
penological interest in deterriqgisoners from keeping unauthzed items in their cells. Prison
administrators could reasonalbigive believed that the threzftrestrictions on telephone use
serves to deter possession of unauthorized iteuiige&ing Beltran to thisestriction was part of
the deterrence program. Thus, 8teday restriction on Beltrantelephone use for possessing an
unauthorized item is rationally connected to a legitimate penological interest.

The second urnerfactor looks at “whether thereeaalternative mearsf exercising the

right that remain open to prison inmategurner, 482 U.S. at 90. While Defendants restricted
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Beltran’s ability to communicat&ith people outside the prison ligavia telephone, Beltran does
not assert that he was simultandguenied the ability to write and receive letters or to receive
visitors. Alternative channels gpeech, including mail and speagsito visitors, thus remained
open to Beltran.

The thirdTurnerfactor examines the effect that the exercise of the constitutional right
would have on prison staff, pos resources, and other inmatels.The restriction on Beltran’s
telephone usage is limited, and Defendants dargpte that a longer s&iction on Beltran’s
freedom of speech is necessary due to effatsaff, resources, or inmates. This factor
generally comes into play when prison administrators place blanket regulations on speech, such
as the ability of prigners to possess sexually explicit materi@ée Maurp188 F.3d at 1061.
The third Turner factor thus ha#tle applicability in this case.

Finally, the fourthTurnerfactor requires courts to cader whether “the existence of
obvious, easy alternatives may be evidenceth®ategulation is noeasonable, but is an
‘exaggerated response’ to prison concerlts.at 1062. The prisoner challenging the speech
restriction bears thburden of showing the existee of such alternativellauro, 188 F.3d at
1062. Prison administrators could have placestative, less burdensome restrictions on
Beltran, such as a ten-day suspension of Bed#tnase of the telephone rather than a 30-day
suspension. This factor, howevess fiot a ‘least restritve alternative’ test: prison officials do
not have to set up and then shoot downyegenceivable alternative method of accommodating
the claimant’s constitutional complainfTurner, 482 U.S. at 90-91. Additionally, as the
Supreme Court has emphasized on multiple occasiprison administrators . . . , and not the
courts, [are] to make the difficult judgmis concerning institutional operationsd” at 89

(quotingJones v. N.C. Prisoners’ Labor Union, Ind33 U.S. 119, 128 (1977)) (alteration in

PAGE 10 — OPINION AND ORDER



original). Defendants’ judgmethat a 30-day restricin best served the penological interest in
guestion is thus entitled to deference. Althoddferent sanctions could have been imposed
instead of 30-day telephone restion, Beltran does not allege facthowing that the alternatives
are obvious and easy ways tolstiéter the possession of unauthked items. On the whole, the
Turnerfactors favor Defendants, and Beltran fails to state a claim for First Amendment
violations.

2. Discrimination Claims

Beltran alleges that the Defemda discriminated against him based on his disability (his
back injury) in violaton of the Fifth Amendment, the Anieains with Disabilities Act (ADA),
42 U.S.C. §§ 12101-213, and § 504 of the Rehabilitation Act of 1973, 29 U.S.C? §4194.
claim of invidious discrimination in violation diie Fifth Amendment, “the plaintiff must plead
and prove that the defendant acteith discriminatory purposeltjbal, 556 U.S. at 678 The
defendant must have “undert[aken] a course abadbecause of, not merely in spite of, [the
action’s] adverse effectgpon an identifiable group.Td. at 676-77 (quotingers. Adm’r of
Mass. v. Feengyl42 U.S. 256, 279 (1979)) (second alteratioariginal). Section 504 similarly
requires that the alleged discriminatory corcherur “solely by reason of [the claimant’s]
disability.”

Beltran asserts that his cell was subjec random seardhat uncovered his

unauthorized second mattress. According torBeljthe was required fmarticipate in a UDC

% The Court notes that the ADA doest apply to federal agencie3ee42 U.S.C.
§ 12131(1) (“The term ‘public entity’ means . . . any State or Igogernment” or “any
department, agency, special purpose distar other instrumentality thereof.”).

% The Fifth Amendment’s Due Process Claosrtains an implied guarantee against
denials of equal protection ofgdhaws by the federal governmeBobiling v. Sharpe347
U.S. 497, 500 (1954).
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hearing in which he reported that he neededrtatiress because of hisdbility. At that time,
asserts Beltran, Defendantsose to discipline Beltran Isuspending his telephone and
commissary privileges because of his disabibtgltran does not assert that Defendants knew of
his disability before the heariray required Beltran to participate the hearing solely because of
his disability. Beltran does asséhat non-disabled inmates reaeonly verbal reprimands for
having extra mattresses. He does, however, state when in the disciplinary process these
verbal reprimands occur. Nor does Beltran offiey factual allegationggarding whether non-
disabled inmates similarly subject to randorarshes and UDC hearings escape punishment at
the hearings because they are not disabledaise Beltran makes raxtual allegations that
non-disabled inmates in hearings for Code 305atimhs receive more favorable treatment than
Beltran did based on his disabyli Beltran does not state ath under the Fifth Amendment or

§ 504.

Additionally, Beltran asserts that white int@a receive only verbal reprimands for
having extra mattresses wherdéasreceived restrictions on his telephone and commissary
privileges. Beltran never alleges, however, thatdoeived discriminatorireatment because of
his race. Beltran never statbésit he identifies as non-whitéhus, although courts analyze
prison regulations that involve spect classifications such aseaunder strict scrutiny, Beltran
has not stated a claim for raciagdiimination under the Fifth AmendmeBee Johnson v.
California, 543 U.S. 499, 509 (2005).

3. Fifth Amendment Claim—Due Process

Beltran further alleges a pradéral due process violation aontravention of the Fifth
Amendment. The Due Process Clause affords prisgretection against gevation or restraint
of “a protected liberty intereséind “atypical and significant hardplton the inmate in relation to

the ordinary inciderstof prison life."Ramirez v. Galaza&834 F.3d 850, 860 (9th Cir. 2003)
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(quotingSandin v. Conneib15 U.S. 472, 484 (1995)) (internal quotation marks omitted).
Although the significance of the tiship is a case-by-case detaration, courts look to certain
“guideposts”:

1) whether the challenged condition ‘mirrored those conditions imposed upon

inmates in administrative segregatiordgrotective custody,” and thus comported

with the prison’s discretionary authorit®) the duration of the condition, and the
degree of restraint imposed; and 3) vileetthe state’s action will invariably
affect the duration of the prisoner’s sentence.
Ramirez 334 F.3cat 861 (quotindsandin 515 U.S. at 486-87). If an inmate does have a
protected liberty interest or ffithe hardship is sufficiently gnificant, then the court must
determine whether the procedures used poide that liberty satisfied Due Process.”
Ramirez 334 F.3d at 860.

The procedures required before a prisoner beagteprived of a pretted liberty interest
or made to endure a significant hardship inclteefollowing: (1) writt@ notice of charges at
least 24 hours before the disciglig hearing; (2) a written statement by the factfinders as to the
evidence relied on and reasons for the discipfiaation; (3) the right to call withesses and
present documentary evidence if doing so willjgopardize institutional safety or correctional
goals; (4) the right to quear before an impartial body; and & sistance from fellow inmates or
prison staff in complex casealolff v. McDonnell418 U.S. 539, 563-72 (1974).

Beltran asserts that he had a liberty inrdene communicating witlis family over the
telephone. He also asserts that allowing hisutider from back pain ithout a second mattress
amounts to significant hardship. According tdtBan, the UDC hearing lacked the safeguards
required before the prison could deprive hinthi$ liberty interest and impose the hardship.

Beltran states that the committgid not take into account his alieal need for the mattress and

that the committee denied him a chance togredocumentary evidence. Additionally, Beltran
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asserts that he was not affordedopportunity to call witnessdsinally, Beltran asserts that the
hearing was not impartial because Counsilock, the officer who initially wrote the
disciplinary report, participateid the hearing. Defendants pesd that Beltran did have the
benefit of all the procedures outlinedWolff.

The Court does not reach the issue whettheprocedural safeguards afforded in the
UDC hearing are adequate because Beltran Hesrticulated a proteatidiberty interest or
significant hardship. As previoustliscussed, the Ninth Circuit helarified that inmates have a
protected interest in communicating with peoplesmlg of the prison walls, but telephone access
is but one a “means elercising this right.VValdez 302 F.3d at 1048. For the reasons already
stated, the 30-day suspension of telephone access still allowed Beltran alternative means of
communication. Additionally, a 30-day telephone sunspon is not a loss t¢iberty of the kind
produced by an involuntary commitment oveluntary administration of psychotropic drugs,
two of the few protected liberty interests the Supe Court has identified in the prison context.
SeeWashington v. Harper94 U.S. 210, 221 (1990yjtek v. Jones445 U.S. 480, 493 (1980).
Beltran thus has not identifiedprotected liberty interest gontinuous telephone access for 30
days.

Additionally, while Beltran may suffer from gere back pain, he has not alleged facts
showing that denial of a second mattresgased a significant hardship. Under the first
guidepost, Beltran has not assetrtieat other inmates typically receive extra mattresses or that
Beltran was ever entitled amother mattress. Thus, deridla second mattress does not
represent a “dramatic departurerfr the basic conditions” of Beltransentence and thus mirrors
conditions imposed upon inmates in gene®ak Sandirb15 U.S. at 485. Under the second

guidepost, the duration of Beltraraiment (back pain worsened Ggnial of a second mattress)
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is not alleged to be permanent—Beltran doesassért that he was unable to obtain a second
mattress by filing a request fan administrative remedy asovided for by 28 C.F.R. 88 542.10-
542.19. Finally, under the third guidepost, denfad second mattress does not affect the
duration of Beltran’s sentencéhe Court thus finds that Bedin has not stated a claim for
violation of the Fifth Amendment’s Due Process Clause.

4. Eighth Amendment Claim—Cruel and Unusual Punishment

The government has an “obligation t@pide medical care for those whom it is
punishing by incarcerationEstelle v. Gamble429 U.S. 97, 103 (1976). Failure to provide a
prisoner with adequate mediaare violates the Eighth Amément’s prohibition on cruel and
unusual punishment if a prisoner makestain showings. To establisBaensor § 1983 claim,

a prisoner must first show that the prison officlaprived him of the “minimal civilized measure
of life’'s necessities. Toguchi v. Chung391 F.3d 1051, 1057 (9th Cir. 2004) (quotations and
citation omitted) Second, a prisoner must establish “@ctemissions sufficiently harmful to
evidence deliberate indifference to serious medical neBdtelle 429 U.S. al06. “[A]n
inadvertent failure to provide adequate medozak” does not rise tihe level of deliberate
indifference to serious medical neefds.at 105-06.

Beltran asserts that Defendafaged to provide him with gaecond mattress, that doctors
have not ordered x-rays for his back, and tloattors have not presced the proper medication
for his prostate gland issues. Beltran does lega facts showing thahe second mattress was
one of “life’s necessities.” Hiallegations strongly resemble those found insufficient to state a
claim inEstelle “A medical decision not to order atray, or like measures, does not represent
cruel and unusual punishment. Atshd is medical malpracticend as such the proper forum is
the state court [under state tort lawl” at 107. Additionally, the emails to and from Health

Services that Beltran attached as exhibits sacbimplaint show repeated answers to and concern
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for Beltran’s medical needsSeeDkt. 2-2 at 3-9. Most important Beltran’s allegations that he
received inadequate medical treatment do npticate the named individual officers, who are
not alleged to have any medical treatment ratéSheridan. Beltran hast sufficiently alleged
deliberate indifference to his medical needs enpthrt of any Defendants. Accordingly, the
Court finds that Beltran has not statedlaim under the Eighth Amendment.

CONCLUSION

Defendants’ Motion to Dismiss for Failute State a Claim (Dkt. 18) is GRANTED.
Beltran’s claims against the United States, B&R] Sheridan are dismissed with prejudice.
Beltran’s claims against Warden Feather, CelorsPerez, Counselor Mock, Counselor Ruiz,
and Counsel Everhart (Earhart) are dismissedowi prejudice. Beltran has leave to file an
amended complaint within 30 days. Unless Balfies an amended complaint within 30 days
that cures the deficiencies in his pleading astified in this Opinion and Order, the Court will
enter Judgment in favor of Defendants.

IT IS SO ORDERED.

DATED this 30th day of November, 2015.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge

* The Court considers thesehéits without converting # motion to dismiss into a
motion for summary judgment pursuda the standards set forthRitchig 342 F.3d at 908.
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