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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

TERA HARRIS
No. 3:15cv-00853HZ
Plaintiff,
OPINION & ORDER

CITY OF PORTLAND POLICE
DEPARTMENT, ET AL

Defendan.

Tera Harris
5430 SE 119tiAve.
Portland OR 97206

Pro SePlaintiff

1 - OPINION & ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/3:2015cv00853/121929/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/3:2015cv00853/121929/35/
https://dockets.justia.com/

Jenny M. Madkour, County Attorney
For Multnomah County, Oregon
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Assistant County Attorneys

501 SE Hawthorne Blvd., Suite 500
Portland, OR 97214

Attorneys for Defendants

HERNANDEZ, District Judge:

Pro se Plaintiff Tera Harris filed this suit against the City of PadtRolice Department
several individual police officers, atdto Multnomah County Shif's Deputies alleging
violations of herconstitutional rightsDeputiesChris Hudson and Wendy Mugtbollectively
“County Defendants”how move to dismiss Harris’claimsfor lack of subject matter
jurisdiction,andfailure to demand reliefl deny the motion

BACKGROUND

Harris’s complaint arises from thra@ecidents which occurred between May and &ily
2013. The firsbccurredonMay 20, 2013—Harris alleges that she suffered injuradter
Portland Polic&fficersLawrence Keller and Phillip Manard usedexcessivdorce’ while
briefly detaining herAm. Compl.at 3-4, ECF No. 90nJuly 5, 2013, Harrislaimsthat
Officers Brudes andThurman wrongfully arrested h&gllowing a fight at her sister’s residesc
Am. Compl. at 5Then onJuly 14, 13, Officer Thorsen arrested Harffisr “drunk driving”
after she ran eed light. Am. Compl. at-57. Following her arrest, shdaims shavastaken to
Multnomah Countylail, where Deputies Hudson and Muth “forced [her] to the ground” during
booking. Am. Compl. at 7. Deputy Hudson then jumped on her, Whaguty Muth and other

deputies heldihef down?” Am. Compl. at #8. Subsequentlghe was heldt theJail for

! Here, the Court is addressing Harris’s claims against the Countydeftisn Her claims against the City
Defendants are addressed in a separate Opinion & Order.
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approximately thirty dag, where unidentified officers allegedly beat dadedher, force-fed her
medication and preventetiarrisfrom speaking to her attornefm. Compl. ai8-9.

On May 19, 2015, Harris filed an application to proceeir ma pauperis (“IFP”), a
complaint and a motio for appointment of couns@lhe Court granted Harris prission to
proceed IFP, but denied her tiom for appointment of counsahddismissecher complainsua
sponte without prejudice for failure to state a cognizable cldffarrissubmitted an amended
complaintwhich the County Defendant®w move to dismiss

STANDARDS
A. FederalRule Civil Procedurel2(b)(1) Motion to Dismiss

A motion to dismisgpursuant td-eceral Rule of Civil Procedurel2(b)(1) addresses a

court’ssubject matter jurisdictiorAccording tothis rule, the moving party magise a “facial”

or “factual” attackSafe Airfor Everyonev. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2008 a

facial attack, the moving party asserts that allegations are insufficieghéw face @ invoke
federal jurisdictionld. A district court resolves facial attacks as it would under Rule 12(b)(6),
where the court must accept all material facts alleged in the complaint as true stnaecibrem

in the light mat favorable to the plaintifi.eite v. Crane C.749 F.3d 1117, 1119ih Cir.

2014). h a factual attackhe moving party disputes factual allegations and may introduce

evidence to suppbtheir motion.ld.; seealsoDreierv. U.S, 106 F.3d344, 847(9th Cir. 1996)

(a challenge to the coustsubject matter jurisdiction under Rule 12(b)(1) may rely on aftislavi
or any other evidence properly before the court).
B. Pleadings & AmendmentsRule 8(a)(3), 1)(2)

“A complaint is complied by a demand for reliéfPierce v. Wagnerl34 F.2d 958, 960

(9th Cir. 1943)Non-conforming pleadingsmay be amended with the opposing party’s written
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consent, or the court’s leaveed.R. Civ. P.15(a)(2).Courts should graréaveto amend when
justice requiresbut acourt ned not grant leave to amend whitie amendment “(1) prejudices
the opposing party; (2) is sought in bad faith; (3) produces an undue métaation; or (4) is

futile.” AmerisourceBergen Corp. v. Dialysist West, J@65F.3d 946, 951 (9th Cir. 2006).

Futility can, by itself, justify denialfea motion for leave to amend. Gonzalez v. Planned

Parenthood of Los Angele859 F.3d 1112, 1116 (9th Cir. 2014). Amendment is futile “only if

no set of facts can be proved . . . that would constitute a valigudincient claim or defense.”

Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (@h. 1988).

DISCUSSION

The County Defendants mot@ dismissHarris’s claimsfor lack ofsubject matter
jurisdictionandfor failure tostate a claimThe CountyDefendants arguibat this Court lacks
subject matter jurisdictiobecausearris “only alleges negligence claimgagnst the County
Defendants.” DefsReplyat 3 Theyalso maintain that &trisfails to state a claim against them
becauséthe entirety of the requested relief is directedhe City Defendants.” DefReplyat 5.

l. Subject Matter Jurisdiction

The County Defadants raise a facial challenge to Harris’s complaisithey do not
contesthe trutiulness of Harriss statementsDefs.Replyat 3 (“Plaintiff... only alleges
negligence claims agest the County Defendants.”). In assessing the County Defes\diacitl
attack, the Court must accept all material facts in Hare@mplaint as true, and construe them
in a light most favorable to heeite, 749 F.3d at 111Moreover,because Harris is pro dbg

Court isobligated to liberally construe hepmplaint Bretz v. Kelman773 F.2d 1026, 1027 (9th

Cir. 1985).Harris’s complaintclearly invokes 42 U.S.G& 1983and asserts violations of her

Second, Fourth, Eighth, Ninth, and Fourteenth Amendments. Am. CompBEpedfically,
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Harris states that Deputies Hudson anatiM‘forced [her] to the grountiwhereupon Deputy
Hudson jumped on her and “started grinding kneesn [her] back.” Am. Compl. at-8.
Although it is not entirely clear at what stage in criminal proceedhmggs\tents with Deputies
Hudson and Muth occurred, they implicate Harris’s rights under sitde@ of the Fourth,

Eighth, orFourteentrAmendmentsBustamante v. Romahlo. CV 080116PHX-DGCJRI,

2008 WL 622021, at *2 (D. Ariz. Mar. 5, 2008) (“The Fourth Amendment applies essixe
force claims by pretrial detainees, while the Eighth Amendment appkeséssive force claims

of convictedinmates)) (citing Lolli v. County of Orange351 F.3d 410, 415 (9th Cir. 2003);

Hudson v. McMillian 503 U.S. 1, 7 (19925Graham v. Conno@90 U.S. 386, 395.10 (1989).

Obviously,the Court ha federal question jurisdictidn matters concerning thieuth, Eighth,
and FourteentAmendmerg. Thusthe County Defendants’ motion to dismiss for lack of
subject matter jurisdiction is denied.

Il. Failure to Demand Relief

The County Defendanfsrtherassert that the entirety of Harris’s requested relief is
aimed at the City Defendants, therefore, she cannot maintain a case against thethem. D
Reply at 5. In her complaint, Harris requests that “the courts file an tigarto the City of
Portland Plice,” and for “the City of Portland to pay for my medical bills but she does not
request relief from any County Defendant specifically. Am. CompllaHbwever, she makes a
general request for $2.5 million dollars at the very end of her corhgthiin liberally
construing Harris’s pro se complaint, it is not a stretch to interpraquest for $2.5 million
dollars as bing leveled at all defendants. ConsequentlyCbenty Defendantghotion to
dismiss for failure to demand relief is denied.

I
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Il Oregon Tort Claims Act

Next, the County Defendants argue that because Harris failed to provide notice of her
claims pursuant to the Oregon Tort Claims Act, the “negligence claimsim Chree of her
complaint against the County Defendants must be dgadi” Defs. Reply at 4. Indeed, failure to
plead that notice of claims was given in accordance with the OTCA subjects aicriapl

dismissalHalseth v. DeinesNo. CIV. 04-196-AS, 2004 WL 1919994, at *3 (D. Or. Aug. 26,

2004). However, Harris makes grdonstitutional claims in her Amended Complaint. Am.
Compl. at 79. She references a negligence claim in her Responsel($&esp. at 2), buhose
allegations must be made in a complaiRtirther herfailure to comply with the OTCA would

not affect hefederal claimsHalseth 2004 WL 1919994, at *4 (holding that OTCA notice

requirements do not apply to claims based on Section 1888glsoBaumgarner v. Cmty

Servs., InG.992 F. Supp. 2d 108titing Felder v. Caseyt87 U.S. 131 (1988) (reversing on the

ground that the notice requirement of a Wisconsin state nottickaim statute was “prempted
as inconsistent with federal law”).

IV.  Second& Ninth Amendment Claims

Finally, Harris alleges that her Second and Ninth Amendment rights were violaed. A
Compl. at 3The Second Amendment to the federal Constitution provides: “A wellatsgl
Militia, being necessary to the security of a free State, the right of tipdeged<eep and bear
Arms, shall not be infringed.” U.S. Const. amend. Il. Harris does legeahny facts imany of
her pleadingshat suggest any of the County Defendants violated her rights underctreSe
AmendmentHarris has now had three opportunities to explain the basis for mas@ad has
failed to allege any facts that could supm&econd Amendment claifherefore, Harris’s

Second Amendment clas are dismissedith prejudice as it is evident that further amendment
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would not cure the deficiencies in these claibgpez v. Smith203 F.3d 1122, 1130 (9th Cir.

2000) seealsoRobinson v. SAIF, No. 3:12V-00120-MO, 2012 WL 3313216, at *1 (D. Or.

Aug. 10, 2012)dismissing pro se plaintiff’'s claims sua sponte for failure to stalaim) (citing

Omar v. Sed.and Service, In¢.813 F.2d 986, 991 (9th Cir. 1987)he Ninth Amendment to

the federal Constitution provides: “The enumeration in the Constitufioereain rights, shall
not be construed to deny or disparage athetained by the people.” U.S. Const. amend. IX. The
Ninth Amendment “has not been interpreted as indeg@hdsecuring any constitutional rights

for purposes of making out a constitutional violatidBchowengerdt v. United Statexl4 F.2d

483, 490 (9th Cir. 1991). “It is a common error, but an error nonetheldatk tf ‘[N]inth
[AJmendment rights.” Th¢N]inth [A]mendment is not a source of rights as such; it is simply a

rule about how to read the ConstitutioB4n Diego County Gun Rights Comm. V. Re88

F.3d 1121, 1125 (9th Cir. 1996) (quotation omittéd).a resultHarris’s Ninth Amendment

claimsare alsaismissed with prejudic&eeUnited States v. BacomNo. 05CR-333-BR, 2007

WL 543439, at *4 (D. Or. Feb. 15, 200Robinson 2012 WL 3313216 at *1
1
1
1
1
1
1
1
1
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CONCLUSION
For the aforementioned reasorse €CountyDefendarsg’ motion to dismis$20] for lack
of subject matter jurisdiction aridilure to demand religé DENIED. Harriss claims under the

Second and Ninth Amendment are dismissedsponte for failure to state a claim.

IT 1S SO ORDERED.

Dated thisﬁ day of MM M/l 20%5.
Moz L\MMW

MARCO A. HERNA DEZ
United States Dlstrlct Judge
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