Divers et al v. PNC Bank, National Association et al

IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

JEFF M. DIVERS and
TONYA LAVOIE DIVERS,

Plaintiffs,
V.
PNC BANK, NATIONAL ASSOCIATION,
successor by merger WATIONAL CITY
BANK; andCAL-WESTERN
RECONVEYANCE LLC,

Defendants.

Case No. 3:15-cv-01413-SI

OPINION AND ORDER

John A. Cochran, PACIFIC PROPERTY LAW LLC, 1021 SE Sunnyside Rd., Suite 300,
Clackamas, OR 97015. Of Attorneys for Plaintiffs.

Stephen P. Yoshida and Thomas W. Purté, LAW GROUP, LLP,117 SW Taylor Street,
Suite 200, Portland, OR 97204; Peter J. VandZaLECLAIR RYAN, 44 Montgomery St., 18th
Floor, San Francisco, CA 94104. Of Attorneys for Defendants.

Michael H. Simon, District Judge.

Plaintiffs Jeff M. Divers and Tonya LawDivers (collectively “the Divers” or

“Plaintiffs”) bring this lawsuit against Defendants National City Bank (“NCB”), the original

lender when the Divers refinanced their hoMEB’s successor in interest, PNC Bank (“PNC”);

and Cal-Western Reconveyance LLC (“CRW”) (ectively “Defendants”). The Divers allege
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that Defendants violated the fedetta Truth in Lending Act, 15 U.S.C. 88 16@t seq.
(“TILA"), 8§ 6 of the Real Estate SettlemelRtocedures Act, 12 U.S.C. 8§ 2605(e)(1)(A)
(“RESPA”), and the Fair Debt Collection Practice Act, 15 U.S.C. 8§88 1898eq(“FDCPA”).
Defendants move to dismiss the Divers’ claimsler TILA and FDCPAFor the reasons below,
Defendants’ motion is granted.

STANDARDS

Under Rule 12(b)(6) of the Federal Rule<Cofil Procedure, a motion to dismiss for
failure to state a claim may lgeanted only when there is nognizable legal theory to support
the claim or when the complaint lacks sufficieadtiial allegations to st facially plausible
claim for relief.Shroyer v. New Cingular Wireless Servs.,, 1682 F.3d 1035, 1041
(9th Cir. 2010). In evaluating the sufficiencyatomplaint’s factual allegations, the court must
accept as true all well-pleaded mé&kfacts alleged in the comjitde and construe them in the
light most favorable to the non-moving panyilson v. Hewlett-Packard Cd&68 F.3d 1136,
1140 (9th Cir. 2012)Daniels-Hall v. Nat'l Educ. Ass;r629 F.3d 992, 998 (9th Cir. 2010). To
be entitled to a presumption of truth, allegasian a complaint “may not simply recite the
elements of a cause of action, but must contain sufficient allegations of underlying facts to give
fair notice and to enable the oppospagty to defend itself effectivelyStarr v. Baca652 F.3d
1202, 1216 (9th Cir. 2011). All reasonable infererfoes the factual allegations must be drawn
in favor of the plaintiff Newcal Indus. v. Ikon Office Solutidsil3 F.3d 1038, 1043 n.2 (9th
Cir. 2008). The court need not, however, credifpiaatiff’'s legal conclusions that are couched
as factual allegation&shcroft v. Igbal556 U.S. 662, 678-79 (2009).

A complaint must contain sufficient factuglegations to “plasibly suggest an
entitlement to relief, such that it is not unfairéguire the opposing party be subjected to the

expense of discovery and continued litigatidstarr, 652 F.3d at 1216. “A claim has facial
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plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegeddbal, 556 U.S. at 678 (citing
Bell Atl. Corp. v. Twomblyb50 U.S. 544, 556 (2007)). “Establishing the plausibility of a
complaint’s allegations is a two-step procegxlectic Props. E., LLC v. Marcus & Millichap
Co, 751 F.3d 990, 995 (9th Cir. 2014). At thetfstep, “a court should ‘identif[y] pleadings
that, because they are no more than conclusaragjot entitled to thessumption of truth.’1d.

at 996 (quotindgbal, 556 U.S. at 679) (alteration iniginal). At the second step, “a court
should ‘assume the[ ] veracity’ of ‘well pleadizdttual allegations’ and &termine whether they
plausibly give rise to aantitlement to relief.”1d. (quotinglgbal, 556 U.S. at 679) (alteration in
original).

Additionally, “[w]hen faced vth two possible explanationenly one of which can be
true and only one of which ressiiin liability, plaintffs cannot offer allegations that are ‘merely
consistent with’ their favored explanationtlaue also consistent with the alternative
explanation.”n re Century Aluminum Co. Sec. Litig29 F.3d 1104, 1108 (9th Cir. 2013)
(quotinglgbal, 556 U.S. at 678). Plaintiffs must offgsJomething more . . . such as facts
tending to exclude the possibilityaththe alternative explanationtisie, . . . in order to render
plaintiffs’ allegations plausible within the meaninglgibal andTwombly” 1d. A complaint will
survive a motion to dismiss where a plaintiff “offigrfacts that tend[] texclude the defendant’s
innocuous alternative explanatiottlectic Props.751 F.3d at 997. Moreover, if two
alternative explanatiorexist, “one advanced by defendantldhe other advanced by plaintiff,
both of which are plausible, plaintiff's oglaint survives a motion to dismiss under

Rule 12(b)(6). Plaintiff's complaint may be dismissed only when defendant’s plausible
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alternative explanation is so convincing tpkintiff's explanation is implausibleld. (quoting
Starr, 652 F.3d at 1216).

BACKGROUND

On March 15, 2007, the Divers refinanceditthome, located d038 Oak Street, Lake
Oswego, Oregon 97034 (the “Property”), and oietd a $320,000 loan from NCB. NCB secured
the loan with a Deed of Trust on the Propaityg recorded the Deed of Trust in Clackamas
County on March 20, 2007. The Divers received #idéaf Default and Election to Sell on or
about January 27, 2015, stating tbafendants planned to sell theoPerty at a foreclosure sale
on July 31, 2015. Suspecting violations of TIeAd RESPA, the Divers sent Defendants
“Qualified Written Requests for information” on April 1, May 6, and July 22, 2015. Defendants
did not respond. The Divers also sent Deferglaritiotice of Rescissiqthe “Notice”) on or
about July 3, 2015.

The Notice stated, in relevant part, “Acdimg to the United States Supreme Court
Ruling inJesinowski v. Countrywide Home LodhkSSC Case 13-684), the Note and Deed of
Trust are extinguished by operation of law fromdhage this letter is mailed to the borrower’s
lender.” Dkt. 2-1 at 1. The notice further statiedt Defendants had 20 days to return all money
and file a reconveyance in the county recordalternatively to file a court action contesting the
rescission. Although the Notice also stated that‘rescission is baseuh the provisions of
TILA,” the Notice did not identify angpecific alleged violation of TILAL.

The Divers sent the Notice to Defendantscbstified mail. The Divers assert that
Defendants did not acknowledge receipt of the Notice or responghtany way. After the
expiration of the 20-day period refaced in the Notice, the Divers filed this lawsuit. The Divers

assert that their loan has ntwen rescinded and extinguesl pursuant to 15 U.S.C. § 1635,
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“effectively voiding all contractand debt.” Dkt. 2 § 19. Accomty to the Divers, any further
attempts by Defendants to collect the deljpunsue foreclosure violate federal law.

DISCUSSION
A. TILA Claim

Congress passed TILA “to peat the consumer againsaocturate and unfair credit
billing and credit card practices.” 15 U.S.C1801(a). Under TILA, a borrower whose loan is
secured by his or her “principal dwelling” has tight to rescind that ns “until midnight of
the third business day following the consumanf the transaction or the delivery of the
[disclosures required by the Actjhichever is later, by notifgg the creditor, in accordance
with regulations of the [Bureau of Consumendncial Protection], of kiintention to do so.ld.

8 1635(a). This provision grants to borrowersuanonditional right toescind a loan within
three days. After three days, however, borrowtlidave a conditional righto rescind if their
lender has failed to make the required disclostiBag this conditional right to rescind does not
last forever.”Jesinoski v. Countrywide Home Loans, JA&5 S. Ct. 790, 792 (2015).

TILA imposes a time limit of three years tre conditional right teescind. Even if a
lender has failed to make the r@gd disclosures, a borrower’s “right of rescission shall expire
three years after the tdaof consummation of the transaa or upon the sale of the property,
whichever occurs first.” 15 U.S.C. 8§ 1635(f).iF provision thus “completely extinguishes the
right of rescission at thend of the 3-year periodBeach v. Ocwen Fed. Barik3 U.S. 410,

412 (1998). IrBeach the Supreme Court unambiguoustgted: “We respect Congress’s
manifest intent by concluding that [TILA] peitsino federal right to rescind, defensively or
otherwise, after the 3-yeperiod of § 1635(f) has runld. at 419;see also Miguel v. Country

Funding Corp, 309 F.3d 1161, 1164 (9th Cir. 20023, amended on denial of refDec. 23,
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2002) (stating that “8 1635(f) is a statute@bose, depriving theoarts of subject matter
jurisdiction when a § 1635 claim is broughttside the three-year limitation period”).

Here, the Diver’'s loan was consummated in March 28@é12 C.F.R. § 226.2(a)(13)
(“Consummation means the time that a consumeeomes contractually obligated on a credit
transaction.”). They did not sd their notice of rescission, hover, until July 2015, which was
eight years after the consummation of the transa@nd five years after the expiration of their
right to rescind as provided in 15 U.S.C. 8§ 1@B8®efendants’ failure to respond to the Notice
does not allow the right to spring back to life hesm“Congress . . . included no saving clause to
revive an expired ght of rescission.Beach 523 U.S. at 414. Section 1635(f) does more than
impose a time limit for exercising the right; gdvern[s] the life of the underlying right as well,”
and that life is extinguished entiyeat the end of three yeals. at 417. Further, 15 U.S.C.

8 1635(b) requires a lender tspend within 20 days when arbower “exercises his right to
rescind under subsection (a) oistsection.” At the time the Ders sent the Notice, they no
longer had any “right” to exercise. Accordlg, the late-filed Notice did not trigger any
obligation on behalf of Defendants to respond.

Moreover, simply sending a notice of res@ssiloes not operate to extinguish a debt. In
Yamamoto v. Bank of New Yptike Ninth Circuit consideredcase in which the borrowers sent
a notice of rescission and claimed the notideraatically and immediately voided all loan
obligations. 329 F.3d 1167, 1169 (9th G003). The Ninth Circuit held:

In these circumstances, it canbetthat the security interest

vanishes immediately upon thesigig of notice. Otherwise, a
borrower could get out from unda secured loan simply by

! Nothing in thelesinoskidecision altered the Supreme Qitaiinterpretation of TILA. In
Jesinoskithe Supreme Court held only that borreswerho mail a notice ahtent to rescind
within three years of their loan’s consummati@ead not also file suit within that three-year
period. 135 S. Ct. at 793.
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claiming TILA violations, whetheor not the lender had actually
committed any. Rather, under thatste and the regulation, the
security interest “becomes djionly when the consumer

“rescinds” the transaction. In a contested case, this happens when
the right to rescind is detemed in the borrower’s favor.

Id. at 1172. Here, the Divers have not rescintiedransaction because that right no longer
exists; further, the giving of notice does mape out the securitinterest held by PNCSee also
Ramos v. Wells Fargo Bank N.2012 WL 4863708, at *4 (D. Or. Oct. 5, 2012) (dismissing the
plaintiffs’ TILA claim based on thexpiration of the right to rescind).

B. FDCPA Claim

Defendants argue that the Divers’ fail tatsta FDCPA claim for three reasons: (1) the
FDCPA claim is entirely derivative of the DivéfdLA claim and fails on the same grounds; (2)
FDCPA does not apply to a creditattempting to collect its owtbebt; and (3) foreclosure of a
mortgage is not actionable “debt collectiomthin the scope of FOPA. The Divers’ only
response to Defendants’ argumestthat Defendants have night to collect a “void debt”
under 15 U.S.C. § 1635(b). The Court agrees [@défendants’ first argument. The Divers have
not adequately alleged that Deflants attempted to collect abdi@oided by the provisions of
TILA. Defendants’ attempts to tlect the debt owed by the Diveitherefore, did not violate the

FDCPA?2

2 Because the Court finds that the Diver$égations are insufficient to state a claim
under the FDCPA based on Defendants’ first arguptbe Court does not reach the question of
whether PNC is a “debt collent under 15 U.S.C. § 1692a(6), which applies to “any person
who uses any instrumentality of interstate camee or the mails in any business the principal
purpose of which is the enforcement of secuntgrests.” In additin, the Court notes that
15 U.S.C. § 1692f(6) prohibits any “debt collecttndm “[t]aking or threatening to take any
nonjudicial action to effect disgeession or disablement of propaft—(A) there is no present
right to possession of the propedgimed as collateral through anforceable security interest;
(B) there is no present intentionteke possession of the propeny;(C) the property is exempt
by law from such dispossession or disablement.” The Court also declthestahe to interpret
or define “debt collection.” Cases from the Sizathd Fourth Circuits rege the proposition urged
by Defendants that foreclosures are excludeh the definition of “debt collectionSee Glazer
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CONCLUSION
Defendants’ Motion for Partial Dismissal (DHt3) is GRANTED, and Plaintiffs’ claims
for violation of the Truth in Lending Act and Fa»ebt Collection Praate Act are dismissed.
IT 1SSO ORDERED.

DATED this 4th day of February, 2016.

& Michagl H. Simon
Michael H. Simon
UnitedState<District Judge

v. Chase Home Fin. LLG04 F.3d 453, 461 (6th Cir. 2013) (“[dttgage foreclosure is debt
collection under the FDCPA.”Wilson v. Draper & Goldberg, P.L.L.C443 F.3d 373, 376-78
(4th Cir. 2006) (holding that a “foreclosureiactwas an attempt to collect a ‘debt™ because
the court saw “no reason to make an exceptidhe [FDCPA] when the debt collector uses
foreclosure instead of other methods”). Furtlivean unpublished opinion, the Ninth Circuit
expressly declined to decide whether mortgageclosures constitute debt collection under the
FDCPA.Obeng-Amponsah v. Chase Home Fin., L6824 F. App’x 459, 462 n.2 (9th Cir. 2015)
(“We need not and do not decide whether a loavicax can ever be a debt collector or whether
California’s non-judicial foreclosure proceads constitute a debt collection under the
FDCPA."). Thus, this appears to be an operstjae in the Ninth Cirgit. Because the Court
accepts Defendants’ first argumentéted not reach this question either.
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