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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

NORTHWEST BANK f/k/aNORTHWEST 3:15-cv-01576-MO
SAVINGS BANK, a Pennsylvania state-chartered
savings association,

Plaintiff, OPINION AND ORDER
V.
MCKEE FAMILY FARMS, INC. et al.,

Defendants.

MOSMAN, J.,

Plaintiff filed two Motions for Summaryugigment [174, 182]. Defendant Integrated
Seed Growers [173] and Creekside Valley Faams KCK Farms [176]iled Cross Motions for
Summary Judgment. On April 20016, | heard oral argument from the parties on the motions.
| requested supplemental briefing on three is&y&hether Northwest Bank was entitled to
notice of the extensions of theogvers’ grain producer liens; ®yhether the rule for possessory
liens articulated irvellow Manufacturng. Acceptance Corp. v. Brisi@®3 Or. 24, 236 P.2d 939
(1951) applies to this case; and 3) whether thsecshould proceed to a bench trial or a jury
trial. 1 write now to clarify mypositions on these three issues.
For the reasons | articulated at oral argument and outline below, | DENY Integrated Seed

Growers’ Motion for Summary Judgment [1#&hd Northwest Bank’s Motion for Summary
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Judgment Against Group 1 Defendants [174GRANT in part and DENY in part Creekside
Valley Farms’ and KCK Farms’ Motion for Summary Judgment [176]réagvith Defendants’
argument in their supplemental briefing that tiotice provisions fagxtending grain producer
liens requires only that growesend notice to those who havled with Oregon’s Secretary of
State. Based on this, | GRANT in part Creeksidé@aion and find Creekside has a priority lien
for the seed on which it had timely filed a propgtension even thoughdid not provide notice
to Northwest Bank. | DENY Northwest Bank’s Kitan for Summary Judgent against Group 2
and Group 3 Defendants [182]. While | find ti¥atllow Manufacturingpplies to this case, the
agency role of the warehousasd the validity of the Bank’s security interest remain to be
considered at trial. | also rule thtae trial is to be a bench trial.
Discussion

A. Notice of Extension on Grain Producer Lien

Plaintiff argues Defendantgrain producer liens (“GPLs’§annot have priority over
Plaintiff's security interest because Defendants did not properly notify Plaintiff when the
Defendants extended their GPLs. Defendamsethe notice provisienof ORS § 87.762 and
ORS § 87.252 onlgpply to entities which have to registeith the Secretary of State. Since the
parties agree the Bank did not haoeegister, it follows that it isot entitled to notice. | agree
with Defendants that to properxtend their liens, the growers need only have notified those
registered with the Oregd@ecretary of State.

There are two different ways of filing prapextensions with te slightly different
requirements of notice. One re#irequirement states “the lielaimant shall send a copy of the
notice to all holders adecurity interests in the chattellie charged with the lien who duly

perfected such security interebisfiling notice thereof witthe Secretary of State€OR. REv.
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STAT. ANN. 8§ 87.252 (West) (emphasis added). Unberlanguage, the Bank was not entitled
to notice from the growers since it had not filed with the Secretary of State.

The other notice statute saygf‘an agricultural produceriles a notice of lien under this
section, the producer shall send noticaltpersons that have filed a financing statement under
ORS chapter 7¢hat perfects a security interest in allpart of the inventory of the purchaser or
the proceeds from the sale of the invento@R. REv. STAT. ANN. 887.762(3) (West) (emphasis
added). Plaintiff could argue Chapter 79 udgs the choice of law @visions which directs
Plaintiff to file in Pennsylvam@i and because the Bank did so,aiNd be an entity “that filed a
financing statement under ORS Chapter 79.”

However, this interpretation is significantlyore strained than the one Defendants
advance. For the most part, Chapter 79 explaansto file a financing statement in Oregon
with the Oregon Secretary of Stat€he central topic of Chapté® is how to file in Oregon and
suggests the notice provision by saying “persoashhve filed a financing statement under ORS
chapter 79” meant persons that have filed a fimanstatement in Oregon. This interpretation is
further supported by a later paftthe code which referenctee notice provision for GPLs and
states if the Secretary of State raees notice of a lie created under thergn producer’s lien
statute], the Secretary of Statgon request, shall furnish the pmrsvho filed the lien with a list
of persons who have filed a financing staent under ORS 79.0501 tlpatrfects a security
interest in the inventory, proceeds or accountseivable of the lien debtor or purchaserr.O
REv. STAT. ANN. § 87.930 (West). This statute, whead in conjunction with the statute on
notice provision, adds context to “filed a finarg statement under Chapter 79” which suggests

the notice provision may apply only timose who have filed in Oregon.
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Finally, the existence of @arallel notice provision dRS § 87.252 requiringotice only
to those who have filed with the €yon Secretary of &te suggests ORS85.762(3) should be
similarly restricted. It would make little senfor one statute to require growers to pursue
financing statements in every state while arottatute requires growers only to consider
financing statements filed in Oregon. Becaofthe text, the surrounding statutes, and the
alternative notice provision, | find the growers wendy required to notyf those who had filed a
financing statement with the &@yon Secretary of State.

B. Possessory Liens and Relinquishment of Possession

At oral argument, the parties disagd about whether relinquishmeniactual
possession of the radish seeds fatally commediihe Defendants’ possessory liens. In
particular, | asked the partiesreconcile the approach ¥ellow Manufacturing. Acceptance
Corp. v. Bristo) 193 Or. 24, 236 P.2d 939 (1951) avidGregor Co. v. Heritage291 Or. 420,
631 P.2d 1355 (1981).

Our case straddles the issues presentdtt{BregorandYellow ManufacturingThe
guestion inMcGregorwas whether the assignment aflaim rooted in a possessory lien,
together with a transfer of possession of tHeateral that spported the claim, destroyed the
priority of the possessotien. The question il¥ellowManufacturingwas whether a lienholder
returning possession of the collateral to the dethstroyed the priority of the lienholder’s lien.
If at trial | determine McKee is CCSagent, our case will be a mirrorYellow Manufacturing
because the lienholder will have delivered the taid to the debtor and the growers will likely
have forfeited their possessory lien. Howeveat ifrial it becomes cledihat McKee is neither
an agent of CCS nor of the growers, then thestjan is whether a creditor’s transfer of the

collateral to a third party destroys that credit@r®rity status with respect to other creditors.
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Yellow Manufacturings clear that “the common-law lien . on a chattel can be asserted
against a third person only whtre property is retained the actual and continuous possession
of the lien claimant, his agent or servamtéllow Manufacturing193 Or. at 40 (quotinBahm v.
Viall, 185 Ill. App. 425 (1914)). However, the ultimate question befor¥ ¢lew
Manufacturingcourt was whether transferring the collatécathe ownedestroyed priority with
respect to a third party.

Defendants argulcGregoraddresses the question at issueur case: whether transfer
to a third party (rather than to the debtor) also destroys the initial lienholder’s priority. The
McGregorcourt distinguishe¥ellow Manufacturindpased on to whom the collateral was
transferred.McGregornoted that irYellowManufacturing‘the claimant of the lien returned the
collateral to the debtor, whereas in this cagb@asame time that the claim was assigned, the
security in the possession of the assignor was transferreel éssignee along with it and was
not returned to the debtocGregor,291 Or. at 426. However, relying on this dicta to
establisiMcGregoras the baseline rule for the relatibimsbetween third party transfers and
possessory liens is to ignoreetimportance of the languagat‘the same time that the claim was
assigned. Id. The assignment of the creditor’s ahais vitally important to the logic of
McGregor. In McGregorthe creditor both transferrgubssession of the collatemid assigned
its interest in the lien to the same third-patiy. The appellate court iMcGregor
acknowledges this difference when it states “ftjlsinot a case where thecurity in which the
claimant asserts a possessory lien is transféoradhird party and separated from the claim.”

McGregor Co. v. Heritage49 Or. App. 489, 502, 620 P.2d 488, 495 (198¢lified 291 Or.
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420, 631 P.2d 1355 (1981). By contrast, in our case the growers have only transferred
possession and are still afging rights in the lier.

Indeed, the law applied by the Oregon Supreme Coliti@regorsuggests the Court
focused its analysis on the assignment rathertt@airansfer of posssion. The Court noted
“as for reliance . . . upon the rulestiated in [Corpus Juris Secundumg prefer the reasoning
of the Court of Appeals . . . which . . . adoptedubstance . . . the rule as stated in Restatement
of Security.” McGregor, 291 Or. at 426. The CJS languageclly contemplated only transfer
of possession of the collateral;contrast the Restatement®écurity looked only at the
assignment of claims secured by possessory liehsSince there is no assignment of claim in
our case, the logical ungennings that lead thielcGregorcourt to its holding that “the lien was
not lost by the assignment of that claim, togethign a transfer of pgsession of the funds” is
limited, at best.ld. at 426-27. | do not consider it bimgj precedent on the question of whether
a transfer of collateral to a third partysti®ys a creditor’'s possessory lien.

Defendants try to distinguistellow Manufacturingon four other grounds. First, by
arguing that possession had not been relinquibbeduse it was “only for the limited purposes
of cleaning or testing.” Poss&on had been relinquished when the growers gave up the seed,
whatever the reasons. Defendaatgue relinquishment of possession did not occur; they do not
make, and | do not address, the argument that possession has only been conditionally
relinquished.

Second, Defendants argMellow Manufacturingvas based on a statute that was more
protective toward possessory lienaritthe common law. In actualityellow Manufacturing

relied extensively on the common laBee Yellow Mfcat 40 (“the common-law lien...on a

! One could argue that for Group 2 defendants, the claim and the possession have been reupéteyd hhs
argued that, once extinguished, combining the claim angdksession of collateral will re-establish priority.
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chattel can be asserted against a third personndréy the property is rated in the actual and
continuous possession of the lien claimant, his agent or servant.”). However, even without the
statements itYellow Manufacturingthe common law does natgport the idea ofonstructive
possession (as would be necessargucceed on this argumengees3 C.J.S. Liens, s 17d(3)
(1948) (a “lien dependent on possession is a@ior lost by the ligholder voluntarily and
unconditionally parting with possess or control of the property to which it attaches; and such
lien cannot be restored thereafty resumption of possession”).

Third, Defendants arguéellow Manufacturindooked at a possessory lien in conjunction
with a chattel mortgage which, they argue, Iraightened protectiond.ooking exclusively at
possessory common law liens it igl $tue that “there is no doctrine of constructive possession
that will support a common-law, possessiey, except when actupossession has been
involuntarily relinquished.53 C.J.S. Liens § 12.

Finally, Defendants argue | should give tHmns priority becausthey “substantially
complied” with the statutes as did the lienholdekicGregor.In McGregor,the lienholder put
down the individual’'s name “doing business a& tlorporation rather than just naming the
corporation.McGregor Co, 291 Or. at 424. All parties weasvare of whom the lienholder was
referencing. The court found it waslea minimusriolation and foundhe lienholder should
retain priority because of substahttampliance with the requirementkl. Failure to retain
possession is more thama minimuwiolation of a possessory lien. | find thégllow
Manufacturingapplies and Defendants have forfeitedtipeissessory liens unless they can show

McKee is their agent.
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C. Bench Trial

Declaratory judgment actions are inherentlithrexr equitable nor lediethe nature of the
underlying dispute determines whatlagury trial is availableSee Beacon Theatres, Inc. v.
Westover359 U.S. 500 (1959). Therefore, this case bella bench trial if thpriority of liens is
an equitable question, but a junal if it is alegal question.

Defendants first argue this case should bendédfias one for the recovery of personal or
real property. This argument ignores the lorggdry of examining actiws involving liens as
something other than simply the recovery of personal propBdyera Co. v. Goldstond91
F.2d 386, 387 (9th Cir. 1974) (“the enforcemefhliens is a long ¢ablished and well
recognized function of the courts of equityExact Software N. Am., Inc. v. DeMoisé¥8 F.3d
535, 546 (6th Cir. 2013) (“actions to enfot@mnsremain equitable actions, even when the
dispute that led to the lien implicaté® meaning of the underlying contractDamsky v.
Zavatt 289 F.2d 46, 53 (2d Cir. 1961) (“foreclosuretué mortgagor’s equity of redemption was
an established head of equity jurisdiction well before 1791").

The Ninth Circuit has declared an enforcetamtion of a lien is an equitable action.
Perera Co, 491 F.2d at 387. Other district courtv@apecifically found determining the
priority of liens to bean equitable questioBee In re Plaza Resort at Palmas, ]d&8 B.R. 50,
56 (D.P.R. 2013) (“determining priority of [a] hes still equitable even though it is influenced
by state law”)]n re Glen Eagle Square, Ind32 B.R. 106, 114 (Bankr. E.D. Palf'd sub
nom. Matter of Glen Eagle Square, Int32 B.R. 115 (E.D. Pa. 199@)oting the “clearly-
equitable issue of the priority of liens’lj) re Fox Bros., In¢.142 B.R. 320, 322 (Bankr. E.D.
Ark. 1992) (holding the case as a whokquired a jury trial “despitine fact that the intervenor

also requests equitable subordination and détetion of lien priority”). | find that the
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underlying dispute is determiningetivalidity and priority of different liens and, as such, presents
an equitable question to besadved by a bench trial.
Conclusion

For the foregoing reasons, as well as theamss$ articulated atral argument, | DENY
Integrated Seed Growers’ Motion for Sumgndudgment [173] and Northwest Bank’s Motion
for Summary Judgment Against Group 1 Defendgtitd]. | GRANT in part and DENY in part
Creekside Valley Farms’ and KCK Farms’ Matitor Summary Judgment [176]. | agree with
Defendants’ argument in their supplementatfiong that the notice provisions for extending
grain producer liens requires only that gess/send notice to those who have filed with
Oregon’s Secretary of State. Based on tHBRANT in part Creekside’s Motion and find
Creekside has a priority lienrfthe seed on which it had timdiled a proper extension even
though it did not provide notide Northwest Bank. | DENY Northwest Bank’s Motion for
Summary Judgment agairGtoup 2 and Group 3 Defendafi82]. While | find thatYellow
Manufacturingapplies to this case, the agency mfithe warehouses and the validity of the
Bank’s security interest remain to be considerddaidt | also rule that the trial is to be a bench

trial.

DATED this_12 day of May, 2016.

/s Michael W. Mosman
MCHAEL W. MOSMAN
ChiefUnited StateDistrict Judge
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