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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON

PORTLAND DIVISION

CAMPBELL GLOBAL,LLC,a No. 3:16€v-02091MO
Delaware limited liability company; and
BASCOM SOUTHERN, LLC, a OPINION AND ORDER

Delaware limited liability company,
Plaintiffs,
V.

AMERICAN ECONOMY INSURANCE
COMPANY, an Indiana cor poration;
GENERAL INSURANCE COMPANY OF
AMERICA, a New Hampshire corporation;
and FIRST NATIONAL INSURANCE
COMPANY OF AMERICA, a New
Hampshire cor poration,

Defendars.
MOSMAN, J.,

Plaintiffs-insureds brig this action against Defendatitsurers for breach of contramb
the basis thaDefendants allegéy breachedheir duty to indemnify Plaintiffs (Claim Ongand
for negligent claims handlingn the basis that Defendants dgito timely indemnify Plaintiffs
after an arbitration award was entered against {{@deam Two).By Order (#15) issued January
27, 2017, the Court granted the parties’ joint request to proceed only as to Claim One ih the firs
stage of this litigation,rad, if necessary, to proceed to discovery and dispositive motions on

Claim Two only after resolving dispositive motions on Claim One.
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OnMay 19 2017, Defendants filed a Motion (#22) for Partial Summary Judgment on
Count One of Plaintiffs’ Complaint. On May 23, 2017, Plaintiffs filed a Corrected Mat@n) (
for Summary Judgment on Stage One Claims

For the reasonstatedbelow, the Court GRANTS Defendants’ Motion (#22) for Partial
Summary Judgment and DENIES Plaintiffs’ Corrected Motion (#27) for SummdgymEnt on
Stage One Claims.

BACKGROUND

Thefollowing facts are undisputed and taken from the record on summary judgment.

In 1968Plaintiffs predecessor organization leased approximately 11,000 acres of forest
land in Alabama from the Gray famignd related organizations (referred to collectively as “the
Grays”)for a term of 45 yearDefendants providehbility insurance to Plaintiff®eginning in
the early2000s through the termination of the lease.

Among other provisions, the lease requiRdgntiffs to return the land to the Grays in
“good conditon” upon the termination of the leaSéhe lease alsoontained an attorndges
provision that required the ngrevailing party to pay thattorneyfees of the prevailing party in
any action to enforce the lease. Declaration of Margaret M. Van Valkg(2i) Ex. 2, at 14.

An agent of the Grays surveyed the land in 2009 in anticipation of the lease’s 2013
expiration and identified foPlaintiffs veral deficiencies in the conditief the land that, in
the Graysview, needed to be remedied. When the lease expired in 2013, however, the Grays

still found the condition of the land to be inadequate. AccorditigéyGrays filed an arbitration

! Plaintiffs filed their initial Motion (#25) for Summary Judgment on Stage Orien€lan May
19, 2017. Because that Motion was superseded by Plaintiffs’ subsequent Corrected Motion
(#27), the Court DENIES Plaintiffs’ Motion (#25) as moot.
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actionagainst Plaintiffs fqrinter alia, breach of contract and negligence. Defendprasideda
defense to Plaintiffs in the arbitration action under a reservation of rights.

On August 17, 2016, after a six-day arbitration in July 2016, the arbitrators found
Plaintiffs (Respondents in the arbitration) to be jointly and severally liable for $3,506,214.00 in
damages, which included $907,714.00 in attofieeg and costs incurred by the Gray
(Claimants in the arbitrationY he arbitrators concluded the claims that were not based on
negligence or breach of contract were unfounded. Van Valkenburg Decl. (#23) EX. Witt
respect to negligence and breach of conttamivever, the arbitrators found:

As to the Claimantgemaining claims for negligen@ndbreah of contract, the
Respondents’ Motion for Judgment as a Matter of Law is DENIED, and the

Arbitrators hereby find a®llows:

a. The Respondents were required to surrender the “Lands” to the
Claimants in “good condition” as of March 31, 2013.

b. The “Lands” were not in “good condition” as of March 31, 2013.

C. The Claimants hze suffered damages due to the “Lands” not
being in “good condition” as of March 31, 2013.

d. The “Lands”include the following specific items favhich
Claimants are awarded damages:

I. Stocking — Damages for overstocked stands and understocked
stands are reasonably assessed in the amount of $400,000.

il. Release- No damages for release of hardwaminpetition are
assessed.

iii. Roads — The roads need repair (includinlyerts to address creek
sediment), and the reasonable damage to the roads (including culverts) is
$590,000.

iv. Skid Trails— The skid trails need repair, atiek reasonable
damages for the skid trails is $565,000.

V. Creek sediment damage is $6500.
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Vi. Nuisance Control Fhe invasive species negéatment, and the
damages for the treatment of the invasipecies is $25,000.

Vii. Boundary Lines- The damages for the boundary lines is $12,000.

viii.  1st and 2nd Generation Seedling3lantinglst generation
seedlings on the Lands has damaged the Clairaadtthese damages are
assessed in the amount of $1,000,000.

iX. Attorney’s Fees and CostsAfter considering th€laimants’
request for attorney’fees and costs as followstcCorquodale Law Firm, 1500
hours, $50,000; Wilson andrinkard, 200 hours, $60,000; McCorquodale Law
Firm expenses asf August 8, 2016, $120,823.05; and Gray Family expenses of
$276,890.72; totaling $907,714, the Arbitrators hereby findttieaattornels
fees and costs are reasonable and necessaduartd be awarded to the
Claimants.

Id. Ex. 7, at 2-4. In addition, the arbitrators made the following “findings of fact and
observations”:

a. Although the damages awded herein are actual damagas] not
punitive or exemplary damages, the Arbitrators find that the Respondents did not
act in good faith. The Respondents, Campbell and Bascom, were intent on getting
by as cheaply ahey could, without regard tbe lease and good management
practices. A good examplé this is that they plantetist generation trees @b
used much since the mid 1980%d) on this leased land and 2nd generation on
their own fee lands, which constituted a violation of the spirit and intent of the
leaseand resulted in longerm damagéo the landowners;

b. Also, the Respondents permitted serious BMP (Basiagement
Practices) violations by loggers damaging roadssaidtitrails. Contract logging
operation management and oversight was non-existent by the Respondents on
groundmanagemet. In their efforts to maximize timber harvesting niber end
of the lease, damage was done to the lands wperations should have been shut
down because of weather conditions. The landowners were not free from fault, as
they could have contacted théaBama Forestry Commission areported the
BMP violations. The Arbitrators question whether the Respondents even required
performance deposits and, if sahat became of them. When it was evident that
there weregroblems with BMP violations the Respondents did not go back and
fix them.

C. The Arbitrators considered the invasive speigsgsesand
concluded that although hunters are expected to haneimal negative impact
on the roads and skid trails, they could have had more impact on the invasive
spedes issue.
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Id. Ex. 7, at 4-5. Although Defendants provided Plaintiffs with a defense in the arbitration under
a reservation of rights, Defendants refused to indemnify Plaintiffs for theggsanaarded
including the attornefeesand costs.

The insurane policies that Plaintiffsttained providéefendants will pay those sums
that the insured becomes legally obligated to pay as damages because of ‘hogilgiinj
‘propertydamageto which this insurance applies.” VanValkenburg Decl. (#24) Ex. 8, .
policiesalsostatethey only apply to bodily injury or property damage that was “caused by an

‘occurrence’ during the policy periodd. Ex. 8, at 6In addition, the policies providing
coverage only apply Plaintiffs (including their agents) did not know prior to the policy period
thatthe bodily injury or property damage had occurred in whole or inlgaix. 8, at 6.

The policies definéoccurrence” asédn accident, including continuoas repeated
exposure to sulentially thesamegeneral harmful conditiorisld. Ex. 8, at 20The policies
define “property damage” as:

a. Physical injury to tangible property, including all resulting loss of use of
that property. All such loss of use shall be deemed to @t¢betime of the

physical injury that causay or

b. Loss of use of tangible property that is not physically injured. All such
loss of use shalle deemed to occur at the time of thecurrence’that caused it.

Id. Ex. 8, at 21.

The policies also included several exclusions from coverage that Defendantsl @ete
relevant to thisase, including exclusions for “expected or intended injury,” certain types of
damage to property arising out of Plaintiffs’ own work and operationsagiata Plaintiffs’
“work,” and “damage to impaired property or property not physically injured.” In addithe

policiesrequire Defendants foay “[a]ll court costs taxed against the insuredany lawsuit
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against Plaintiffs that Defendardsfend but that such “payments do not include attornéess
or attorneysexpensesaxed against the insuredd. Ex. 8, at 9.

LEGAL STANDARD

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgmeiat matter of law.” Fed. R. Civ. P.
56(a). The initial burden for a motion for summary judgment is on the moving party tidyident
the absence of a genuine issue of material @albtex Corp. v. Catretd77 U.S. 317, 323
(1986). Once that burden is satisfied, the burden shifts to the non-moving party to demonstrat
through the production of evidence listed in Fed. R. Civ. P. 56(c)(1), that there remains a
“genuine issue for trial.Celotex 477 U.S. at 324. The non-moving party may not rely upon the
pleading allegationsBrinson v. Linda Rose Joint Ventu&S F.3d 1044, 1049 (9th Cir. 1995)
(citing Fed. R. Civ. P 56(e)), or “unsupported conjecture or conclusory statenttarsshdez
v. Spacelabs Med. InB43 F.3d 1107, 1112 (9th Cir. 2003). All reasonable doubts and
inferences to be drawn from the facts are to be viewed in the light most favortidenon-
moving partyMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986).

DISCUSSION

As noted, Defendants move for sumgnardgment on Claim One on the basis that the
arbitration award does not fall within the scope of coverage and, even if it did, it would
nonetheless fall within one of the coverage exclusions. Plaintiffs, on the other hand, oppose
Defendants’ Motion and move for summary judgment in their own right on the basis that the
arbitration award falls within the scope of coverage and none of the exclusions auslys&
the parties’ respective arguments are effectively mirror images of eash tbh Court analyzes

the partiesMotions together.
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The parties agree this case is properly before this Court on diversity jimisgiarsuant
to 28 U.S.C. § 1332. Accordingly, the Court applies the substantive law of the State of Oregon
and federal rules of procedutélyan v. Hummer825 F.3d 1043, 1046{9Cir. 2016); se also
Erie R.R. Co. v. Tompkin304 U.S. 64, 78 (1938).

With indemnity claimdor the amount of a judgment previously entered, the counst
look to the evidence submitted at trial to determine whether the judgment was haseldim
covered under the insurance policy at iss@hio Cas. Ins. Co. v. Ferrell Devs., LLNo. 3:10-
cv-00162-AC, 2011 WL 5358620, at *5 (D. Or. Jul. 27, 20kit)ng Mutual of Enumclaw Ins.

Co. v. Gass786 P.2d 749, 751 (Or. Ct. App. 19R0What the insured igally obligated to
pay as damages can be determined only by reference to the underlying actibrdetdrimined
the insured’s legal obligation to pay damagé&aintaincourt Homeowners’ Ass’n v.
Fountaincourt Dev., LLC380 P.3d 916, 92%(. 2016). As a result, in the subsequent
proceeding to determine whether the insurer bears a duty to indemnify the fosuhed
judgment in the prior actiotie parties may not “retry [the] insured’s liability[] or alter the
nature of the damages awarded” in the prior proceettintRather, what the insured had
become obligated to pay as damages and whether the ingumatelly was liable under its
policy preserl questions of law for the court to determine by reference to (a) the cantcact
(b) the judgment and record in the underlying proceedidgat 926.

Plaintiffs bear the initial burden of proving coverage under the terms of the ddliat.
927.If Plaintiffs demonstrateoverage exists under the terms of the policy, the burden shifts to

Defendantgo prove that an exclusion from coverage applas.

% The parties agree Oregon substantive law applies to thisuicdde not point to any evidence
in the record from which the Court could reach any other conclusion.
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Defendants contend Plaintiffs have failed to carryr therden to demonstratie liability
they incurred as a result of the arbitration awarcbvered under the policy. particular,
Defendants contend the @rbtorsawarded damages fbreach of contract and, therefore,
Plaintiffs did not incur thd&ability as a result of an “occurrence” within the meaning of the
policy. Plaintiffs, on the other hand, contend the arbitration award rests ahlpadton a
negligence theory and that the liability, therefore, stems from a seriesonirfences.”

As noted, the policy defines an “occurrence” as “an accident, including contiotuous
repeated exposure to substantiallyshmegeneral harmful conditiorisVanValkenburg Decl.
(#24) Ex. 8, at 20. The policy does not define the word “accident,” but Ocegwts have held
in this contexthat*accident’ has a tortious connotatiorKisle v. St. Paul Fire & Marine Ins.
Co, 495 P.2d 1198, 120®¢. 1972. Accordingly, the Oregon Supreme Coung’ indicated
that there can be no ‘accident,” within the megroha commercial liability policy, when the
resulting damage is merely a breach of contr&ak Crest Const. Co. v. Austin Mut. Ins. Co.
998 P.2d 1254, 125D¢. 2000).TheKisle court, however, observed thattart is a breach of a
duty created by law and not necessarily by the agreement of the parties atatitetiefore,
“[d]amage caused by the negligent performance of a contract can in certain instances
recoverable in tort” when “the parties have entered into a relationship in thileidéw reuires,
apart from any obligation assumed by contract, that the obligor act with duekiale.495
P.2d at 1200See also Oak Crest Const. C208 P.2dat 1257.

Because the liability stems from the arbitration award, the court begins ysiarzad
gives the greatest weight to thiedings and conclusions in tlabitration award itselfAlthough
the factual record at trial is relevant to the extent that it can shed light on thatargifindings

(see Fountaincourt Homeowners’ Ass380 P.3d at 92@oating the court is to look téthe
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judgment and record in the underlying proceeding”)) attieitration award isf paramount
importance because it is thi#imate source of the liability that may or may not trigger coverage
under the policyTo aopt any other approach would run the risk of impermissibliigating

or altering the nature of the arbitration aw&de idat 925 (prohibiting a subsequent court from
retrying the insured’s liability or alteringeémature of the damages awarded

Plaintiffs rely on the arbitrators’ denial of their Motion fdudgment as a Matter baw
as to the Grays’ negligence and breach of contract claims to support their contesitithe
liability stemsat least in part from negligence and, therefore, Ve under the policy. That
denial of Plaintiffs’ motion for judgment as a matter of law, however, was theefelgnce to
negligence in the arbitration award, and the denial of a motion for judgment &®aahaw is
not the equivalent ad findingof liability on a negligence theory.

Eachof the arbitrators’ findings as to liability speak unambiguously and exclusively i
terms of a contract theoryhe arbitrators’ findingas to liabilityrecited directly the elements of
a claim for breach of contract: (1) the existence of a valid conéan(“T he Respondents were
required to surrender the ‘Lands’ to the Claimantgjood conditiohas of March 31, 2013,

(2) the breactof that term(*The ‘Lands’ were not in ‘good condition’ as of March 31, 2013");
and (3) injury (The Claimants have suffered damages due to_ed's’ not being in ‘good
condition’ as of March 31, 2013”). The arbitrators then concluded their legal findings by
specifying the damages suffered by the Grays. There is not any indicationditicasgs that
the arbitrators were making findings as to the elements of the Grays’ megligaim and, in
particular, there is not any indication that the arbitrators found that Plainigand violated

any duty imposed by lawapart fomthe leaseSeeKisle, 495 P.2d at 1200.
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Similarly, the only apparent authority that supports the arbitrators’ awattiooheys’
fees and costs to the Grays is the attorneys’ fees and costs provision in titsddaSeeVan
Valkenburg Decl. (#23) Ex. 2, at 18he attorneys’ fees and costs, therefore, were part of the
damages that stemmed from a breach of contract.

The arbitrators’ specific findings regarding damages further support thieisiomcthat
the awardsounded in contract rather than negligeMbather he arbitratorsior Plaintiffs
identify any duty imposed by law outside the context of the lease that, for example,dequire
Plaintiffs toproperly stock stands of trees, control for invasive spetiastain boundary lines,
or plant second-generation (not first-generation) seedlings. Accordingly, thefi@dsarthe
arbitration award strongly supports Defendaatgument that the liability that Plaintiffs
incurred sounded in contract and iotort.

The record from the arbitration that the parties submitted on summary judgmenbtioes
point to a different result. Although there is some evidence from which a findert cbtdd
conclude Plaintiffs acted negligently in certain respects, there isuddstastial evidence that
supports the contract theory on which the arbitrators ultimately nalige award

On this record, therefore, the Court fifélaintiffs’ liability arising out of the arbitration
award is in the naturef a breach otontract, and does not arise from any claim of negligence
any other tortThe Court concludes Plaintiffs’ liability does not arise from any “ocence”
within the meaning of themsurance policy and, therefore, Defendants do not have any duty to
indemnify Plainiffs for the damages, attorneys’ fees, and costs in the arbitration award.

Defendants, therefore, are entitled to summary judgment on Claim One.
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CONCLUSION
For thesereasonsthe CourtlGRANTS Defendang’ Motion (#22) for Summary Judgment
on Count One of Plaintiffs’ Complaint and DENIES Plaintiffs’ Corrected Motion (#&7) f
Summary Judgment on Stage One Claims.
IT IS SO ORDERED.

DATED this___30th day ofAugust 2017.

/sl Michael W. Mosman
MICHAEL W. MOSMAN
ChiefUnited States District Judge
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