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JELDERKS, Magistrate Judge:

Pro sePlaintiff Shah brings this action agat Defendants Meier Enterprises, Inc.
(“Meier”); and individuals Paul Giever, Steven Anderson, and Bobbi Keen alleging age, race,
and national origin discrimination under fedeaad Washington state laws, whistle blower
retaliation under Oregoand Washington state laws; azminmon law retaliatory wrongful
dischargée.

The parties have filed cross motions for suaryrjudgment. Plaintiff has also filed two
motions for sanctions, a motion to withdraw consent to Magistrate Judge Jurisdiction, a motion
for reconsideration of thisdlirt's Opinion and Order denyingd#tiff leave to file a Second
Amended Complaint, and a motitor “Leave to file Plaintiff’'sAffidavit in Support of First
Amended Motion for Summary Judgment.”

Plaintiff's motions for sanctions, motionrfeeconsideration anghotion to withdraw
consent are denied. Plaintiff's motion feave to file an affidavit is granted.

For the reasons set forth below, Defendamtotion for summary judgment is granted

and Plaintiff’'s motion for sumary judgment is denied.

Background

Plaintiff was 77 years old at the time dinfg and was 75 years old during the relevant
period. He was born in India amentifies himself as an Asiaamerican. (Am.Compl. 11 2, 14).

During the relevant time period, Plaintiff was a “Registered Profeddimgneer” in Oregon

Y In his Amended Motion for Summary Judgment Plaintiff, for the first time, alleged a clammofi@n law fraud.
Plaintiff subsequently withdrew this claim in his Resge to Defendants’ Cross Motion for Summary Judgment.
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and Washington who was employed by Meier Entegzias a Sr. Eleatal Engineer/Project
Manager. (Am.Compl. 1 16, 17).

Meier Enterprises is a privately-held Wasdton Corporation with itprincipal place of
business in Kennewick, Washingtdhis also a registered ffieign corporation with Oregon’s
Secretary of State. (Am.Compl. 3; Meier Entc.lAnswer 3; Anderson Decl. §2). It is a full-
service, architectural and engering consulting firm. (Andess Decl. 12). Defendant Steve
Anderson was the President of Meier from 2006 through August 2016. (Anderson Decl. 13).
Defendant Paul Giever succeeded Andersorcanently holds the position of President.
(Giever Depo. p. 5). DefendanbBbi Keen is the Controller/Hwem Resources Director. (Keen
Decl. 11).

Five Group Managers and the Controller/HurRasources Director report directly to the
President. (Keen Decl. 1eier’s strategic committee, wdih consisted of Defendant
Anderson, Defendant Giever, Dattant Keen, CAO/Director dflarketing Denise Sweeden,
and Director of Projects Anthorgyockbain, is responsible for hiring professional engineers.
(Keen Decl. 111). Meier usesveeal different avenues tafil qualified candidates, including
Volt Workforce Solutions, which was how Defendamtre put in contact with Plaintiff. (Keen
Decl. 14, 7).

Meier was seeking to fill both an Electrical Group Manager position and a Senior
Electrical Engineer/Project Mager position. (Keen Decl. {5, 6After being contacted by Volt,
Keen, Anderson and Mechanical Group Mandg@in Bates interviewed Plaintiff by phone on
March 10, 2016. (Keen Decl. 8; Anderson Decl. $§5Meier did not consider Plaintiff for the
Group Manager position after thratial interview because he lacked Washington Labor and

Industries (“L&I") familiarity and experiencand because he and his work were unknown to
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Defendants. (Keen Depo. pp. 32, 33, 34, 37, 39-40, 41-42; Anderson Depo. pp. 40-41, 42, 44-
45, 78-79; Anderson Decl. §6). Instead, Meier dd$Raintiff to continudhe interview process

for the Senior Electrical Engineer/Projdtanager position in the Vancouver, Washington

office. This position would report to the Etecal Group Manager. (Shah Depo. p. 16, Depo. Ex.
2). Plaintiff flew to Kennewick, Washington dmarch 14, 2016, for an in-person interview with
Anderson, Bates and electrical professiomgieeer consultant RaArneson. (Shah Depo. pp.

18, 20; Keen Decl. 110). On March 21, 2016, mRitiihad an in-person interview in the
Vancouver office with Anderson drseveral of the Vancouver employees. (Anderson Decl. 5).
Plaintiff testified that no onmade any comments about his agege or national origin during

the interview process. (Shah Depo. pp. 21-22)ieMeffered Plaintiff the Senior Electrical
Engineer/Project Manager position on March2Z21.6 and Plaintiff began work that same day.
(Shah Depo. p. 22; Depo. Ex. 3). Plaintiff was infed that he was being hired on an at-will
basis and that the first 60 days of emplogtreonstituted a probationary period. (Shah Depo. p.
23; Depo. Ex. 3).

Meier received Kelly Waterman’s rase on April 6, 2016, for the Electrical Group
Manager position. (Keen Decl. 168yaterman is younger than Riaff and is Caucasian. (Def.
Reply p. 2).Waterman had experience withsWiagton L&l and knew th local L&l reviewer.
(Keen Depo. p. 37). Waterman and his work wadse known to Meier’s clients and he had
demonstrated an ability to successfullymage difficult projects. (Keen Depo. pp. 33, 37,
Anderson Decl. 123). Meier sent an offdtdeto Waterman on Ap 26, 2016. (Keen Decl.

116).
In the meantime, Anderson was servinghasinterim Electrical Group Manager and was

managing the administrative functions of the Eieal Group. (Anderson Decl. 14). He assigned
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Plaintiff as the professionalectrical engineer for the Paskligh School project. (Anderson
Decl. 7). Plaintiff was responsible for the orgielectrical design packagent to L&l for state
required review. The submittal was twice rejdci@&nderson Decl. 7). Plaintiff was asked to
address the reviewer comments. In aniedaded Wednesday, April 27, 2006, Anderson asked
Plaintiff to discuss concerns raised during lt&é review process and informed Plaintiff that
Meier could not afford any further delay. (8H2aepo. Ex. 10). Plairifiemailed Pam Arneson
regarding the reviewer’'s commesrdnd responded by email to Anderson that he would be out of
town until Monday. (Shah Depo. Exs. 10, 15). Andersosed additional issues with Plaintiff's
work performance in an email later that day, nellIPlaintiff he needed to pay closer attention to
detail and that he had been removed ftbenPasco High School job “because this was not
happening.” (Shah Depo. Ex. 12; Anderson Dg%¥-9). Plaintiff responded “I trusted Doug
(Farris, the electrical designer)do what he was doing on differgsians. In rush job out of
door we make errors that shouldt happen. | will give utmost atteon and not trust designers.”
(Shah Depo. Ex. 13). Defendants found it necessarydan outside conftant to correct and
carry on the work that Plaintiff hdzben assigned. (Andson Decl. {8).

In an email dated May 2, 2016. In his email Plaintiff wrote:

| have major concerns about projectsigeed by Doug without my directions or

supervision and it takes lot [sic] of timadaeffort to understand what he has done

.. .. He hardly ever talks to me whatiseloing. . . . There isot a direct link all

hours of work between us. Doug is unorgad and makes lots of errors in

assumptions and names of panel. | carna$t his desigrwork without my

engineering directions.

| would be doing injustice bbtto Meier and its cliestby stamping drawings of
projects designed without najrections or supervision.

In addition it's a violationof engineering practice tetamp drawings not done
under engineer’s supervisiar directions. My suggéasins would be to design

projects by Zack in Vancouver office with ndjrections so | have comfort as an
Engineer of Record.
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(Shah Depo. Ex. 18.).

In response, Anderson advised Plaintiff byadrthat he had been hired to direct and
review the work of the engiees and designers. (Shah Depr. E9; Anderson Decl. 19). He
informed Plaintiff that an outsideonsultant had been hired twiev Plaintiff's work and that
was “not good.” Anderson indicated that he vebialk to Farris about Plaintiff's comments but
that Plaintiff needed to “concentrate on yoursjpct requirements and they need to improve.”
(Shah Depo. Ex. 19). Plaintiff advised Anderson that he would be tdiangext two days off
from work, time off he had failed to propgmrequest under Meier company policy. (Shah Depo.
pp. 70, 72; Depo. Ex. 21).

During Plaintiff's employment period, the strategic committee met on April 14, 2016 and
April 26, 2016 and discussed, among other itemscerns about Plaintiff's work performance.
(Anderson Decl. 112; Keen Decl. § 11). Thenauittee discussed concerns that had been
expressed by other staff amthether Meier should contind®aintiff's employment despite
Plaintiff being involved in seeral projects. (Keen Ded13, Anderson Decl. §112-13).

On May 3, 2016, one of Meier’s clients on a difiet project identigd significant issues
with the electrical pdion of a draft report that was P#iff's responsibility. (Shah Depo. Ex.
22). One of Plaintiff's colleagues also raisesliss with Plaintiff's thoroughness and level of
contribution. (Shah Depo. Ex. 23; Newell Declk /). These concerns were communicated to
Plaintiff on May 3, 2006. (Shah Depo. Ex. 23)sBd on Plaintiff's unsatisfactory work
performance on the Pasco High School projentcomplaints about his work product on a
separate project, and the questionably timetiimproperly requested time off, the strategic

committee decided to terminate Plaintiff's emyrhent. (Anderson Decl. § 21). Plaintiff was not
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given a formal warning to improve his workdause he was in his probationary period. (Keen
Depo. p. 74).

Under its agreement with Volt, Meier wduhcur an $18,500 redtar fee if Plaintiff
stayed with Meier more than @lays. (Keen Decl. 116,15). The ldsty to terminate Plaintiff’'s
employment without incurring the fee wislaly 9, 2016. (Keen Decl. §15). On May 9, 2016,
after 60 days of employment and only 35 dafyg/ork, Anderson met with Plaintiff in the
Vancouver office, told him it was not workirmgit and asked for the Meier keys. (Shah Depo.
pp.103-104; Anderson Decl. 122).

Later on May 9, Plaintiff filed a complaint with th Board of Professional Engineers and
Land Surveyors. (Shah Depo. pp. 106-107; Depo2kk. Plaintiff filed a complaint with the
Equal Employment Opportunity Commissi@EOC) in July 2016. (Shah Depo. p. 115).

Waterman began working for Meier on Wial, 2016, as the Group Manager in Meier’s
Kennewick office. (Keen Decl. §16). In Septber 2016, Meier's Vancouver office was closed
down and Plaintiff's position was never filled. (Keen Depo. pp. 25, 68; Depo Ex. 1; Anderson

Depo. p. 86).

Evaluating M otions for Summary Judgment

Federal Rule of Civil Procedure 56(c) auiaes summary judgmeiftno genuine issue
exists regarding any material faartd the moving party is entitled fimdgment as a matter of law.
The moving party must show the absemf an issue of material fa@elotex Corp. v. Catrett,
477 U.S. 317, 325, 106 S.Ct. 2548 (1986). The nwppiarty may discharge this burden by

showing that there is an absence aflerce to support the nonmoving party's cikéiVhen the
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moving party shows the absence of an isgueaterial fact, the nonmoving party must go
beyond the pleadings and show tharéhis a genuine issue for trid.

The substantive law governing a claim or detedetermines whether a fact is material.
T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors A®09, F.2d 626, 630 (9th Cir.1987).
Reasonable doubts concerning thestexce of a factuassue should be selved against the
moving partyld. at 630-31. The evidence of the nonmovpagty is to be believed, and all
justifiable inferences are to lobeawn in the nonmoving party's favémderson v. Liberty Lobby,
Inc.,477 U.S. 242, 255, 106 S.Ct. 2505 (1986). No gensaswe for trial exists, however, where
the record as a whole could not lead tier wf fact to find for the nonmoving partiylatsushita
Elec. Indus. Co. v. Zenith Radio Corp75 U.S. 574, 587, 106 S.Ct. 1348 (1986).

Where parties file cross-motions for summgndgment, the court “evaluate[s] each
motion separately, giving the non-moving partyeach instance the benefit of all reasonable
inferences.’A.C.L.U. of Nev. v. City of Las Vegd$6 F.3d 784, 790-91 (9th Cir.2006) (quoting

A.C.L.U. of Nev. v. City of Las Vegas (A.C.L.U383 F.3d 1092, 1096-97 (9th Cir.2003)).

Discussion

|. Statutory Whistleblower Claims

Plaintiff has asserted whisblower claims under both Washton and Oregon state law.
Where, as here, the laws of more than one jigtisth arguably apply to aissue, a federal court
exercising diversity jurisdiction nst1apply the choice of law rideof the state in which it is
located Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941). To resolve choice of
law questions, the Oregon Supreme Courtdugpted the “most significant relationship”

approach of the Restatement (Second) of [Grmdf Laws in determining the appropriate
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substantive lawCasey v. Manson Constr. & Eng'g C&47 Or. 274, 287-88 (1967). However,
Oregon state law requires that dsuirst make a threshold detdmation that there is an actual
conflict between the law of theriam and that of another statgelds v. Legacy Health Syg.13
F.3d 943, 951 (9th Cir. 2005)(citirRprtland Trailer & Equip., I. v. A-1 Freeman Moving &
Storage, Inc.182 Or.App. 347, 49 P.3d 803, 806 (Or.Ct.App.2002)o0 material conflict exists
between the laws or interests of the forama the other state, we apply forum |&ertland
Trailer, 49 P.3d at 806.

Plaintiff brings whistlebloweclaims under ORS 659A.199 and ORS 659A.030.
Oregon’s whistleblower statutes make it an unidyfactice for an empiyer — public or private
— to retaliate against an employee who has imddamh reported information that “the employee
believes is evidence of a violation of statdesteral law, rule oregulation.” ORS 659A.199.
Oregon Revised Statute ORS 65020(f) makes it unlawful for “anperson” to retaliate against
“any other person” who has opposed any ufilidgdiscriminatory practice under ORS 659A.030
or who has filed a complairtestified or assisted in amyoceeding under that chapter.

Plaintiff also asserts whistleblower retaion under Revised Coad Washington (RCW)
Sections 49.17.160 and 19.60.210. As correctlgdtay Defendants, RCW 49.17.160 protects
an employee who files a complaint under thesWagton Industrial Safety and Health Act
(WISHA). Section 49.60.210 prohibits retaliatiagainst those who oppose any practices
forbidden by Chapter 49.60. This Chapter $atth Washington’s arviliscrimination law.
Washington statutes do not caim a provision similar to OR&9A.199 that apply to private
employeesSeeRCW 42.40, 42.41.

With the apparent conflict between Wagsjton’s and Oregon’s statutory treatment of

whistleblower retaliation it isetessary to proceed to applye@on’s choice of law test. Under
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the Restatement, a court should consider the fallgwontacts to determine which state has “the
most significant relationship” to the case: i@ place where the injugccurred; (b) the place
where the conduct causing the injurgcurred; (c) the domicile, selence, nationality, place of
incorporation and place of bussgeof the parties; and (d) thiace where the relationship, if

any, between the parties is centeRRdstatement (Second) of Conflict of L&nisA5.

Here, Washington has the most significamttacts. The employment relationship, the
alleged unlawful conduct by Defendants; areltbsidency and place of business of the
Defendants are all in Washington. Only Pldfigtiresidency in Oregon weighs in favor of
applying Oregon substantive law. Accordingly, Waglton law applies to all of Plaintiff's state
law claims and those claims assem@der Oregon state law are dismissed.

Having concluded that Wastgton law applies to Plaintif§’ state law claims, we turn
next to the specifics of hisagtitory whistleblower retaliatioclaim. This claim asserts that
Plaintiff's reporting to Defendantsf violations of engineering regulations and his filing of a
formal complaint with the Washington Departmhef Labor were protected activities under
RCW Sections 49.17.160 and 49.60.210. (Am.Compd2f§0). Defendants argue that none of
these provisions applies to the facts of this case. | agree.

As noted above RCW 49.17.160 protectemployee who files a complaint under the
Washington Industrial Safetynd Health Act (WISHA). Plainti did not file a claim under
WISHA. In addition, the complaint Plaintiff dimake to Washington’s Board of Professional
Engineers and Land Surveyors Viigesd after he was terminated.he other purported statutory
basis for Plaintiff's claim, Section 49.60.210¢pibits retaliation against those who oppose any
practices forbidden by Chapter 49.60. This Chageés forth Washington’s anti-discrimination

law. There is no evidence in the recordttRlaintiff opposed any unlawful practice under
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Chapter 49.60 while in Defendants’ employ. Pldirid not file his EEOC complaint until after
he was terminated. Plaintiff cannot establigirimma faciecase of whistleblower retaliation
under either of statutes upon which he relfestordingly, Plaintiff'sstatutory whistleblower
claims fail as a matter of law.

1. Wrongful Discharge

Count 1 of Plaintiff’'s Whistleblower Raliation Claim alleges common law wrongful
discharge against Defendavieier. Plaintiff alleges that Dendant Meier wrongfully discharged
Plaintiff in retaliation for notifying Meier ofmisconduct and reporting Meier's misconduct to a
regulatory agency. Plaintiff also alleges thatiédelischarged him for “refusing to commit an
illegal act, ignoring and supporting the unliceshe®d unsupervised practice of engineering.”
(Am.Compl. 11 34-41).

As an initial matter and as discussed ab&aintiff's allegation tlat he was terminated
in retaliation for reporting misconduct to ayudatory agency is unsupported by the record. The
evidence supports only the conclusion thatrRiifiis reports to the Board of Professional
Engineers and Land Surveyors and the EEOC vileak dfter he was termated and thus cannot
support a claim for retaliatory discharge.

In a very limited exceptioto at-will employment doctrie, Washington courts have
allowed a wrongful discharge claim on public policy grout@sdner v. Loomis Armored Inc.
128 Wash. 2d 931, 936, 913 P.2d 377, 379 (1996). Pubiayport actions a& allowed in four
different situations: “(1) where employees aredifor refusing to commit an illegal act; (2)
where employees are fired for performing a pudility or obligation, such as serving jury duty;

(3) where employees are fired for exercising a legal right or privilege, such as filing workers

compensation claims; and (4) where employeediard in retaliation for reporting employer
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misconductj.e., whistleblowing.” Gardner v. Loomis Armored Incl28 Wash. 2d at 936, 913
P.2d at 379 (1996)(citinDicomes v. Statd,13 Wash.2d 612, 618, 782 P.2d 1002 (1989)).
Plaintiffs Amended Complaint asge a claim based on the first and fourth of these situations.

In order to establish a claim under Wiasjton law for wrongfuldischarge involving
alleged violations of public picy, a Plaintiff must show “1)he existence of a clear public
policy (theclarity element); 2) that discouraging tbenduct in which [he] engaged would
jeopardize the public policy (theopardyelement); 3) that his public-policy-linked conduct was
a substantial factor in (i.e. the causeth® employer’s decision to discharge him (thesation
element); and 4) that employer is not ableftercan overriding justitation for the dismissal
(theabsence of justificatioalement)Little v. Windermere Relocation, InG01 F.3d 958, 971
(9th Cir. 2002)(citingEllis v. City of Seattlel42 Wash.2d 450, 13 P.3d 1065, 1070 (2000) (en
banc)(citations and internal quotations omitted)).

Plaintiff alleges that Defendant Meieolated RCW Section 18.43, which, he asserts,
helps protect public health andestg through the regulatn of engineers. Plaiiff contends that
he notified Defendants of regubay violations in an email dated May 2, 2016. In his email
Plaintiff writes:

| have major concerns about projectsigeed by Doug without my directions or

supervision and it takes lot [sic] of timadaeffort to understand what he has done

.. .. He hardly ever talks to me whatiseloing. . . . There isot a direct link all

hours of work between us. Doug is unorgad and makes lots of errors in

assumptions and names of panel. | carna$t his desigrwork without my

engineering directions.

| would be doing injustice bbtto Meier and its cliestby stamping drawings of
projects designed without najrections or supervision.

In addition it's a violationof engineering practice tetamp drawings not done
under engineer’s supervisiar directions. My suggeasins would be to design

projects by Zack in Vancouver office with nijrections so | have comfort as an
Engineer of Record.
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(Shah Depo. Ex. 18.).

In his motion for summary judgment, Plafhisserts that this email alerted Defendant
Meier that it was violating WAQ96-27A-020(1)(c). (Pl. Am. MSJ, p. 5). This regulation sets
forth that “[r]egistrants must farm their clients or employers dfie harm that may come to the
life, health, property and welfacé the public at such time &iseir professiongudgment is
overruled or disregarded. If the hariges to the level of an imminethireat, the registrant is also
obligated to inform the appropriate regulatorgagy.” This regulation féects a public policy of
safeguarding the public from harm that mayefrem disregard of the judgment of those
operating in the capacity of registerprofessional engineers. Ttihs “clarity element” is met.
See Danny v. Laidlaw Transit Servs., IA&5 Wash. 2d 200, 219, 193 P.3d 128, 137 (2008)
(The “clarity” element does not require us to ez the employer's conduct at all; the element
simply identifies the public policy at stake.).

Turning to the “jeopardy element,” | condkithat the evidence fails to show that
Plaintiff engaged in particulanaduct that directly related to wras necessary for the effective
enforcement of the public policy at iss&®e Rose v. Anderson Hay & Grain @4 Wash. 2d
268, 277, 358 P.3d 1139, 1143 (2015). Plaintiff testited the email discussed concerns that
Doug Farris was working remotely and it wasidifft to supervise his work. (Shah Depo. p. 79).
Plaintiff testified that, at theme, his email was a “suggestion” to Steve Anderson and that he
“was not thinking of legaaction.” (Shah Depo. pp. 80-81).

The evidence supports only the conaustihat Plaintiff coomunicated with his
supervisor that he was dissatisfied with thekirma relationship he hadith Doug Farris and the
necessity to supervise Farris’ work rempteThe vague language of Plaintiff's Mayf 2mail is

insufficient to constitute notice to his player under WAC 196-274820 and Plaintiff has
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provided no other evidence that he either gegan whistleblowing conduct or refused to
commit an illegal act. In the albisze of such evidence, Plaifittannot establish the jeopardy
element necessary to support his claim. &ftee, Defendant’s motion for summary judgment
on the wrongful discharge claim is granted.

[11. Age Discrimination Claim Under Washington L aw

Under RCW Section 49.60.180(1) and Waglon Administrative Code (WAC) 162-04-
010, the protected class of workers is those #0no 70 years of age. It is undisputed that
Plaintiff was 75 years old at the time of tléeged discriminatory conduct. Accordingly,
Plaintiff's age discrimination claim under Washington state law fails.

V. Remaining Discrimination Claims

As noted above, Plaintiff has also asseé claims of race and national origin
discrimination under federal and Washingtonestatv and a claim for age discrimination under
federal law.

A. Standards

The Age Discrimination in EmployméAct (ADEA), 29 U.S.C. § 623 skq.,makes it
unlawful for an employer to fail or refuse tador to discharge arigdividual or otherwise
discriminate against any individual with respctompensation, terms, conditions, or privileges
of employment, because of the individual's.dgrotection under the ADEA extends to all
individuals who are at lead0 years old. 29 U.S.C. § 631(a).

Title VII prohibits employers from makingdverse employment decisions based upon an
individual's race or national origifee42 U.S.C. 8 2000e—2(a). The court applies the same
analytical framework to both Title VIl and ADEA claim#/allis v. J.R. Simplot Ca26 F .3d

885, 888 (Oth Cir.1994).
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Washington courts look to TitMll case law for instruction or persuasive authority in
construing WLAD.See Glasgow v. Georgia—Pacific Corp03 Wash.2d 401, 693 P.2d 708,
711, n. 2 (1985). Accordingly, the court's analysitederal law applies to Plaintiff's claim for
race and national origin discrimination untlee Washington Law Against Discrimination
(WLAD) as well.See Hardage v. CBS Broadcasting 1427 F.3d 1177, 1183 (9th Cir.2005);
Alonso v. Qwest Commc'ns. Co., LUC8 Wash.App. 734, 315 P.3d 610, 616, n. 11
(Wash.Ct.App.2013) (“Because our discrimination laws substantially parallel Title VII of the
Civil Rights Act of 1964, we may lodio federal law for guidance.”).

For claims alleging violation of the ADEA diitle VII, federal courts apply a “burden
shifting” method first set out iMcDonnell Douglas Corp. v. GreedAll U.S. 792, 802 (1973).
The plaintiff carries the iniél burden of establishingpmima faciecase of discriminationd. at
802. That burden may be met by offering eitheectievidence of discriminatory intent or
through the framework set outhicDonnell Douglas. Wallis26 F.3d at 889. Under the
McDonnell Douglagramework, a plaintiff can establistpama faciecase of unlawful
discrimination by showing that he belonged to a protected class, was qualified for the position in
guestion, was subjected to an adverse empdmy action, and others, who were similarly
situated but not in the protecte@dss, were treated more favoralityg., Aragon v. Republic
Silver State Disposal Ini292 F.3d 654, 658 (9th Cir. 20025 amende@July 18,
2002)(citations omittedReeves v. Sanderson Plumbing Prods., BR0,U.S. 133, 142 (2000).
Establishing grima faciecase creates a presumption of unlawful discriminafieras Dep't of
Community Affairs v. Burdind50 U.S. 248, 254 (1981).

Underthe McDonnell Douglagramework, the burden then shifts to the defendant to

articulate a legitimate, nondiscriminatory reagor the adverse employment action. Once the
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defendant meets this burden of production pitesumption of unlawful discrimination “simply
drops out of the picture3t. Mary's Honor Ctr. v. Hick§09 U.S. 502, 511 (1993), and the
plaintiff then bears the burden of demoasirg that the employer's proffered reason is
pretextualBurdine,450 U.S. at 256. This may be accompldleéher by persuading the trier of
fact that a discriminatory reason more “likehptivated the employer or ... by showing that the
employer's proffered explanation is unworthy of credence.”

A plaintiff may show that the employer'sffiered reason is not credible because it is
internally inconsistent as otherwise not believabl€huang v. University of California, Davis
Board of Trustee25 F.3d 1115, 1127 (9th Cir.2000). However, a plaintiff “must do more than
establish grima faciecase and deny the credibility of the [defendant's] withesgéallis, 26
F.3d at 890 (citation omitted). If th@aintiff presents evidence thiatsufficient to persuade the
trier of fact that the defendant's profferedson is false, intentiohdiscrimination may be
inferred based upon disbelief of the employer's reason and the existermentd faciecase of
discrimination.Nidds v. Schindler Elevator Cord13 F.3d 912, 918 n. 2 (9th Cir.1996)(cert.
denied 522 U.S. 950 (1997)).

B. Analysis

Plaintiff alleges that age was a substantatdr in Defendants’atision to terminate his
employment and that, after he was termedaDefendants hired a younger, less experienced
replacement. Plaintiff also alleges thatwees treated differently and ultimately terminated
because of his race and national origin. Deferdemttend that Plaintiff fails to establish a
prima faciecase of discrimination for either hage or race and national origin claims.

Defendants argue that, even if Plaintiff establishesrmaa faciecase, Defendants have offered
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legitimate, non-discriminatoryeasons for terminating Plaintiffamployment and Plaintiff has
not produced any evidence that fhreffered reasons are pretextual.

After a thorough review of the record, | coraduthat Plaintiff has failed to establish a
prima faciecase of discrimination based on age, raaeational origin. It is undisputed that
Plaintiff was a member of classes protected byAlL(for race and national origin claims only),
Title VIl and the ADEA and that he suffered afiverse employment action. However, Plaintiff
has not provided any direct eeitce of discriminatory intemtr any evidence to support the
second and third prongs of tMeDonnell Douglagest.

First, Plaintiff has offered no evidence o$diiminatory intent. Plaintiff testified in his
deposition that throughout his estemployment with Meier no orexer said anything about his
race, national origin or age and nothing was evertiat could even be interpreted to be about
his age, race or national omgi(Shah Depo. p. 115). Plaintiff alsstified that no one made any
comments about his age, race or national origin during the interview process. (Shah Depo. pp.
21-22). Plaintiff's employment was terminateftier less than two amths. Anderson and the
other members of the strategic committe@enavolved in both Riintiff's hiring and
termination. Such circumstances underming iaference of discriminatory animuSee
Bradley v. Harcourt, Brace & Cp104 F.3d 267, 270-71 (9th Cir. 1996) (employer's initial
willingness to hire the plaintiff is strong ewidce the employer is not biased against that
protected class).

Second, Plaintiff has produced no evidencebut Defendants’ evidence that he was not
gualified for the Group Manager position, theifioa that was eventually given to Kelly
Waterman. Defendants offered deposition testimamydeclarations that Meier did not consider

Plaintiff for the Group Manager pitisn after the initial interviewbecause he lacked Washington
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L&l familiarity and experience and becausedmel his work were unknown to Defendants.
(Keen Depo. pp. 32, 33, 37, 39-40, 41-42; Anderson Depo. pp. 40-41, 42, 44-45, 78-79;
Anderson Decl. §6). Insteddeier considered and hired Ri#iff as a Senior Electrical
Engineer/Project Manager.

Furthermore, Plaintiff has failed to poto evidence that shows that his work
performance was satisfactory during the less Gtadays he was in Dendants’ employ. On
Wednesday, April 27, 2006, Anderson asked Plaitdiffiscuss concerns raised during the L&l
review process and informed Plaintiff that Meteuld not afford any fither delay. Plaintiff
responded by email that he would be outoefn until Monday. Andeson raised additional
issues with Plaintiff's work peokmance in an email later thatyd#elling Plaintiff he needed to
pay closer attention to detahd that he had been remdvfeom the Pasco High School job
“because this was not happening.” Defendants founelcéssary to hire an outside consultant to
correct and carry on the workathPlaintiff had been assigned. (Shah Depo. Ex. 12; Anderson
Decl. 1 7-9). In an email dated May 2, 2006, Asde advised Plaintiff that he needed to
“concentrate on your project requirements amy theed to improve.” (Shah Depo. Ex. 19).
Plaintiff advised Anderson that eould be taking the next twaays off from work. The next
day, one of Meier’s clients on a different projedarntified significant issues with the electrical
portion of a draft report thatas Plaintiff's responsibty. (Shah Depo. Ex. 22). One of
Plaintiff's colleagues also raised issues vithintiff's thoroughness ahlevel of contribution.
(Shah Depo. Ex. 23; Newell Decl. 114, 6). Thesecerns were commugated to Plaintiff on
May 3, 2006. (Shah Depo. Ex. 23).

The evidence documents multiple complaints from several sources regarding Plaintiff's

work performance, Plaintiff's failure to propgmnequest time off and appant disinclination to
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accept responsibility for tasks within his job dgstoon. Plaintiff has not come forward with any
significantly probative evidence show there is a genuine igstegarding this prong of the
McDonell Dougladest.

Finally, Plaintiff has not produced anyi@gence that similarly situated individuals
outside the protected classes weeated more favorably intBer the decision not to hire
Plaintiff for the Group Manager pitisn or to terminate his employme Plaintiff asserts that he
was differently treated because Meier hiredyK#&/aterman, who was younger than Plaintiff and
Caucasian, for the Group Manager position.d&sussed above, Defendants offered deposition
testimony and declarations that Meier did notsider Plaintiff for the Group Manager position
after the initial interview because he lack&dshington L&l familiarity and experience and
because he and his work were unknown to Dad@ats. In contrast, Kelly Waterman had
experience with Washington L&l and knevetlocal L&l reviewer. (Keen Depo. p. 37).
Waterman and his work were also known toiéffs clients and demonstrated an ability to
successfully manage diffiduybrojects. (Keen Depo. pp. 33, 37; Anderson Decl. 123).

Plaintiff also cannot establish that aftés termination his position was filled with
someone outside the protected skss Plaintiff asserts that ivas replaced by Kelly Waterman.
However, the timeline of events disproves this argument. Plaintiff's initial interview was on
March 10, 2016, after which Defendants, for tb@sons discussed above, no longer considered
Plaintiff qualified for the Group Manager positidPaintiff was hired and started work on March
22, 2016 in Meier’s Vancouver office. Meier received Waterman’s resume on April 6, 2016 and
sent an offer letter to him on April 2B016. Plaintiff was terminated on May 9, 2016.
Waterman began working for Meier on a1, 2016 as the Group Manager in Meier’s

Kennewick office. In September 2016, the Vancouver office was closed down and Plaintiff’s
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position was never filled. Even viewing all the eande in a light most favable to Plaintiff, the
evidence does not support the conclusion that similarly situad@dduals outside the protected
classes were treated more favorably than Plaintiff.

Because Plaintiff has not produced evidence from which a trier of fact could conclude
that he has satisfied sexbor fourth prongs of thielcDonell Douglagest, he has not established
aprima faciecase of age, race or national origin discrimination.

Even assuming Plaintiff could establishprana faciecase, Defendants proffered
legitimate, non-discriminatory reasons for ndeahg Plaintiff the Group Manager position and
for Plaintiff's termination — i.e. Plaintiff'sdck of qualifications for the Group Manager position
as opposed to the Senior Electrical EegiriProject manager position, and Plaintiff's
unsatisfactory work performance. Plaintiff hret introduced any evidence suggesting that these
reasons were pretextual. As noted above, wligre same actor is responsible for both the
hiring and the firing of a discrimation plaintiff, and both actiorsccur within a short period of
time, a strong inference arises that there was no discriminatory a@woghlan v. Am. Seafoods
Co, 413 F.3d 1090, 1096 (9th Cir. 2005) (citation and internal quotations omstedjso
Bradley, 104 F.3d at 270-71. An “extraordinarily strong showing of discrimination [is]
necessary to defeat the same-actor infererf@eghlan 413 F.3d at 1097 (citation omitted).
Plaintiff has not made any such showing héwecordingly, Defendast motion for summary
judgment on Plaintiff's federal age discriminatiolaim and federal aratate race and national

origin claims is granted.

2 Plaintiff also asserts that individual Defendants Anderson, Keen and Giver violated RCW 49.60.22tgby aidi
abetting or otherwise inciting Meier tmlawfully discharge Plaintiff. In thabsence of support for Plaintiff's
discrimination claims, Plairffis aiding and abetting claim fails as a matter of law.
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Conclusion
Plaintiff's motions for sactions (#138, #154); motion foeconsideration (#140); and
motion to withdraw consent to Magistrate Juglgesdiction (#139) ar®ENIED. Plaintiff's
motion for leave to file an affidavit (#128 GRANTED. For the reasons set out above,
Defendants’ motion for summary judgment (81L& GRANTED and Riintiff’'s motion for

summary judgment (#72, #78) is DENIED.

DATED this 13" day of September, 2018.

/s/JohnJelderks
JohnJelderks
U.S.MagistrateJudge

OPINION AND ORDER - 21



