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Michael H. Simon, District Judge.

Mike S. (‘Plaintiff”) seeks judicial review of the final decision of the
Commissioner of the Social Security Administratiog@ @mmissionet) denying his application
for Supplemental Security IncoméSSF). AR 499. For the reasons discussed below, the
Commissioness decision is affirmed.

STANDARD OF REVIEW

The district court must affirm the Commissiotsedecision if it is based on the proper
legal standards and the findings are supported by substantial evidence. 42 U.S.C. § 405(g); see
also Hammock v. Bowen, 879 F.2d 498, 501 (9th Cir. 198)bstantial evidenteaneans
“more than a mere scintilla but less than a preponderadicey v. Comnt of Soc. Sec.
Admin., 554 F.3d 1219, 1222 (9th Cir. 2009) (quoting Andrews v. Shalala, 53 F.3d 1035, 1039
(9th Cir. 1995)). It mean'ssuch relevant evidence as a reasonable mind might accept as adequate
to support a conclusichld. (quoting Andrews, 53 F.3d at 1039).

Where the evidence is susceptible to more than one rational interpretation, the
Commission€is conclusion must be upheld. Burch v. Barnhart, 400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the evidence are insignificant if the Commissioner
interpretation is a rational reading of the record, and this Court may not substitute its judgment
for that of the Commissioner. See Batson v. CanohSoc. Sec. Admin., 359 F.3d 1190, 1196
(9th Cir. 2004):[A] reviewing court must consider the entire record as a whole and may not
affirm simply by isolating a specific quantum of supporting evidén©en v. Astrue, 495
F.3d 625, 630 (9th Cir. 2007) (quoting Robbins v. Soc. Sec. Admin., 466 F.3d 880, 882 (9th

Cir. 2006) (quotation marks omitted)). A reviewing court, however, may not affirm the
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Commissioner on a ground upon which the Commissioner did notdelgee also Bray, 554
F.3d at 1226.

BACKGROUND
A. Plaintiff’s Application

Plaintiff protectively filed for SSI on April 27, 2011. In his initial claim, Plaintiff alleged
a disability onset date of November 15, 2007. AR 46. At his original hearing before an
Administrative Law Judge (“ALJ”), Plaintiff amended his alleged onset date to April 27, 2011.
AR 502. Plaintiff alleged disability due to a herniated disc in his lower back, hip dysplasia, right
wrist arthritis, hernias, vascular disorder in his legs, restless leg syndrome, learning disability,
and depression. AR 46. Plaintiff was born October 5, 1970, and is currently 48 years old. Id.
Plaintiff was 40 years old as of the disability onset date. Plasmtf&im was denied
initially on September 1, 2011, and upon reconsideration on December 29PRaitiffs first
hearing beforan ALJ occurred on February 6, 2013. AR 24. On February 22, 2013, ALJ John
Bauer found Plaintiff not disabled and not entitled to SSI under the Social Security Act. AR 20.
Plaintiff then appealed ALJ Bausrdecision to the Appeals Council and submitted new
evidence, includingnassessmetuy Dr. David Freed, Ph.D. and treatment notes from
Northwest Human Services. AR 4. Despite this new evidence, the Appeals Council denied
Plaintiff’s request for review on May 22, 2014. AR 1. Plaintiff subsequently filed a complaint in
district court on July 18, 2014, seeking judicial review of the Commiss®fieal decision
denying his application for SSI.
The Court reversed the decision of ALJ Bauer. [Mike S.] v. Colvin, 2015 WL 4994195,
at*5 (D. Or. Aug. 19, 2015). The Court remanded for additional findings to (1) consider the

assessment of Dr. Freed and (2) resolve a conflict between ALJ 8assessment of Plaintsf
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residual functional capacityRFC’) and the recommendations of two nonexamining
psychologists. Id.

Plaintiff received a second hearing on September 15, 2016, before Administrative Law
Judge Gene Duncan (thALJ”). AR 502. On January 30, 2017, the ALJ issued a decision that
again found Plaintiff not disabled and not entitled to SSI. AR 516. Plaintiff subsequently
requested review of the Alsldecision, which is the final decision of the Commissioner.

B. The Sequential Analysis

A claimant is disabled if he or she is unablédagage in any substantial gainful activity
by reason of any medically determinable physical or mental impairment which . . . has lasted or
can be expected to last for a continuous period of not less than 12 mbrth4).]S.C.

§ 423(d)(1)(A)“Social Security Regulations set out a five-step sequential process for
determining whether an applicant is disabled within t he meaning of the Social Secutity Act.
Keyser v. Comnr Soc. Sec. Admin., 648 F.3d 721, 724 (9th Cir. 2011); see also 20 C.F.R.
88§ 404.1520 (DIB), 416.920 (SSBowen v. Yuckert, 482 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The five-step sequential
process asks the following series of questions:

1. Is the claimant performirtggubstantial gainful activity?20 C.F.R.

88 404.1520(a)(4)(i), 416.920(a)(4)(i). This activity is work involving
significant mental or physical duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910. If the claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.

88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the claimant is not performing
substantial gainful activity, the analysis proceeds to step two.

2. Is the claimans impairment‘sever& under the Commissionar
regulations? 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An
impairment or combination of impairments‘severé if it significantly
limits the claimans physical or mental ability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lasted or be expected to last for a continuous
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period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impairment, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimaid severe impairmerfmeet or equélone or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,
then the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analysis continues. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
claimants “residual functional capacityf“RFC”). This is an assessment
of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e), 404.1545(b)-(c), 416.920(e),
416.945(b)-(c). After the ALJ determines the claimaRFC, the analysis
proceeds to step four.

4. Can the claimant perform his or Heast relevant workwith this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iv). If the claimant cannot perform
his or her past relevant work, the analysis proceeds to step five.

5. Considering the claimastRFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numbers in the national economy? If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimant cannot perform such work, he or
she is disabled. Id.

See also Bustamante v. Massanari, 262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoat.953; see also
Tackett v. Apfel, 180 F.3d 1094, 1098 (9th Cir. 1999); Yuckert, 482 U.S. at 140-41. The
Commissioner bears the burden of proof at step five. Tackett, 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant can perform other work that exists in significant
numbers in the national econonfyaking into consideration the claiméntesidual functional

capacity, age, education, and work experiéhick; see also 20 C.F.R. 88 404.1566, 416.966
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(describing‘work which exists in the national econoylf the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). If, however,
the Commissioner proves that the claimant is able to perform other work existing in significant
numbers in the national economy, the claimant is not disabled. Bustamante, 262 F.3d at 953-54;
Tackett, 180 F.3d at 1099.

C. TheALJ’sDecision

At step one, the ALJ found Plaintiff had not participated in gainful activity since
April 27, 2011. AR 504. At step two, the ALJ found the following severe medical impairments,
which more than minimally affect Plaintif ability to work degenerative joint and disc disease
of the cervical, thoracic, and lumbar spine; right wrist osteoarthritis; congenital hip dysplasia;
missing index finger from the non-dominant left hand; learning disorder; and depressive
disorder, not otherwise specified. AR 505. The ALJ also noted that Plaintiff had been evaluated
for other symptoms and complaints, some of which incluslegp apnea; small inguinal hernia;
hepatitis C; asthma; and restless leg syndrome. Id. The ALJ concluded that these conditions did
not constitute severe impairments. Id.

At step three, the ALJ found that Plaintiff does not have any impairment or combination
of impairments that meets the severity of one of the listed impairments in 20 C.F.R. 8§ 404,
Subpart P, Appendix 1. Id.

The ALJ then evaluated PlaintiéfRFC, considering both the evidence available in
Plaintiff’s first hearing and the additional evidence submitted to the Appeals Council. The ALJ
revised the RFC finding from the first hearing, and found that Plaintiff had an RFC as follows:

[T]he claimant has the residual functional capacity to perform
sedentary work as defined in 20 CFR 416.967(a) subject to the
following limitations. He can perform simple, routine, and learned

tasks. He can occasionally push or pull with the right upper
extremity. He can occasionally make postural movements. He can
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perform work that does not require him to climb ladders or work at
heights. He can perform work that avoids concentrated exposure to
pulmonary irritants. He can frequently grasp, handle, fine finger,
and feel. He can frequently balance, kneel, or climb ramps or
stairs. He can perform work that avoids walking on uneven
surfaces.

AR 507.

At step four, the ALJ considered Plaint#fRFC, testimony from the vocational expert
(“VE”), and the mental and physical demands of Plaisfgést relevant work as a floor
covering installer. AR 515. The ALJ concluded that PlaitgiRFC precluded performance of
Plaintiff’s past relevant work. Id.

At step five, the ALJ considered Plaint§fRFC, age, education, work experience, and
the VE's testimony to determine that jobs exist in significant numbers in the national economy
that Plaintiff could perform. AR 516. These jobs included work as an addressor, nut sorter, and
document preparer. Id. Accordingly, the ALJ found that Plainttfhist disabled: Id.

DISCUSSION

Plaintiff contends that the ALJ erred in the following general aspects of his decision:
(A) improperly evaluating the opinions of multiple doctors and a licensed clinical social worker
and failing to develop fully the administrative record; (B) failing to identify and resolve
inconsistencies between the \éEestimony and the Dictionary of Occupational Titld3@T”);
(C) improperly discrediting Plaintifé subjective symptom testimony; and (D) improperly
discrediting lay witness testimony.

A. ALJ’sEvaluation of Medical Evidence

The ALJ is responsible for resolving conflicts in the medical record, including conflicts
among physiciarioopinions. Carmickle v. Comm'r, 533 F.3d 1155, 1164 (9th Cir. 2008).

The Ninth Circuit distinguishes between the opinions of three types of physicians: treating
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physicians, examining physicians, and nonexamining physicians. Garrison v. Colvin, 759
F.3d 995, 1012 (9th Cir. 2014). Generalipa] treating physicians opinion carries more weight
than an examining physicigg and an examining physicigmpinion carries more weight than a
reviewing physiciars.” Holohan v. Massanari, 246 F.3d 1195, 1202 (9th Cir. 2001). The ALJ
must providé‘clear and convincirigreasons for rejecting the uncontradicted opinion of an
examining physician. Pitzer v. Sullivan, 908 F.2d 502, 506 (9th Cir. 1990). If the opinion of an
examining physician is contradicted by another physisiapinion, the ALJ must provide
“specific, legitimate reasongor discrediting the examining physicigropinion. Lester v.

Chater, 81 F.3d 821, 830 (9th Cir. 1995).

1. Drs. Lundblad and Boyd

Plaintiff first contends that the ALJ err@ddiscounting the finding of nonexamining state
agency psychologists, Drs. Sandra Lundblad and Joshua Boyd, that Plaintiff could complete only
oneto-two-step tasks. Specifically, Plaintiff believes that the ALJ rejected the finding of
Drs. Lundblad and Boyd for two reasons: (1) they did not personally examine Plaintiff, and
(2) they did not have access to records available at the hearing level. Plaintiff argues that these
two reasons are insufficient.

As an initial matter, the fact that Drs. Lundblad and Boyd did not personally examine
Plaintiff serves to classify them as nonexamining medical sources, and this fact alone would be
an insufficient basito discredit their testimony. See Andrews, 53 F.3d at 1041 (noting that
examining physicians are entitled to more weight, but‘dhi&es not mean that the opinions of
nonexamining sources and medical advisors are entitled to no wéeghphasis in original)).
Likewise, the fact that a physician viewed only part of the record is not a reason, without more,
to discount a physicids opinion. See id. at 1042[R]eports of the nonexamining

[physician] . . . may serve as substantial evidence when they are supported by other evidence in
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the record and are consistent with)itThus, Plaintiffs arguments have merit, as far they go, but
Plaintiff fails to challenge the ALd several other reasons to reject the toA®vo-step

limitation. As explained below, these reasons provide substantial evidence to rejecttthe one-
two-step limitation.

Because the ont®-two-step limitation conflicts with the opinion of examining expert
Dr. Ben Kessler, AR 212, the ALJ needed to provide only specific, legitimate reasons to reject
Drs. Lundblad and Boyd opinion. See Lester, 81 F.3d at 830. Specific, legitimate reasons for
rejecting a physicias opinion may include its reliance on a claimsuliscredited subjective
complaints; inconsistency with medical records; inconsistency with a clasriastimony;
inconsistency with a claimastdaily activities; or that the opinion is brief, conclusory, and
inadequately supported by clinical findings. Bray, 554 F.3d at 1228; Tommasetti v. Astrue, 533
F.3d 1035, 1040 (9th Cir. 2008); Andrews, 53 F.3d at 1042-43.

First, the ALJ referenced Dr. Kesskefinding that Plaintiffs “[m]emory presented as
generally good for both recent and remote events. Concentration presented as good while insight
and judgment both presented as gd@&R 207. Dr. Kesslés objective testing for memory,
attention, and vigilance also did not show substantial impairrter§econd, the ALJ referenced
specific clinical findings and medical records that were contrary to théoemes-step
limitation. Although some of the cited records have limited probative value, other medical
records support the Atd finding? See, e.g., AR 215 (noting that Plaintiff did not report
“difficulty concentrating and psychiatric symptdiy)sAR 377 (noting that Plaintiff hathormal

attention span and concentrafiinrAR 226 (noting that Plaintiff waga]ble to maintain

2 Although a court is not permitted to affirm the Commissioner on grounds upon which
the Commissioner did not rely, a court is nevertheless permitted to consider additional evidence
supporting the grounds provided by the ALJ. See Warren v. QoafrSoc. Sec. Admin., 439
F.3d 1001, 1005 n.3 (9th Cir. 2006).
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conversation and answer questions approprigteiihe ALJs reference to conflicting reports
from an examining psychologist and atheedical evidence in the record provide specific,
legitimate reasons to discount the aaeéwo-step limitation.

As a final note, the ALJ was required on remandésolve the conflict between the
ALJ’s assessment of PlaintsfRFC and the opinions of Drs. Lundblad and Bbdyd.
[Mike S.], 2015 WL 4994195, at *5. In ALJ Bausrecision, he assignésdignificant’ weight to
the opinions of Drs. Lundblad and Boyd, but offered no reasoning for his failure to include the
oneto-two-step limitation in his RFC finding. AR 18. Here, the ALJ gave the same opinions
“somé weight, and provided specific, legitimate reasons to discount thedane-step
limitation. The ALJ satisfied his obligations on remand.

2. Dr. Freed

Plaintiff next contends that the ALJ erred by rejecting, without substantial evidence, the
opinion of Dr. David Freed, Ph.D. Dr. Freed examined Plaintiff on January 23, 2013, after
referral from Plaintiffs counsel. AR 473. Dr. Freed administered objective tests and diagnosed
Plaintiff with a range of psychological disorders and limitations. AR 478. Finally, Dr. Freed
completed &check-the-boX functional assessment that PlairisfEounsel had created and
provided. AR 481-82. The ALJ rejected the opinion of Dr. Freed because his opinion was
inconsistent with IQ testing in the recoRlaintiff’s good performance on Dr. Frésdnental
status evaluation, Plaintiff activities of daily living, and because PIdiris counsel paid for
Dr. Freedsassessment in the course of generating support for Pla&r&i#l application.

A threshold question in evaluating whether the ALJ properly esjdat. Freeds opinion
is whether Dr. Freed opinion is contradicted, and thus whether the’Atglasons for rejecting
it must be‘clear and convincirigor “specific, legitimate reasorid.ester, 81 F.3d at 830.

Plaintiff provides no specific argument on this point. The Commissioner argues that DisFreed
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opinion was contradicted by other opinions in the record, and thus contends that’the ALJ
reasoning must meet thspecific and legitimatestandard.

Although the ALJ did not expressly find that another opinion contradicted Dr.’Breed
opinion, inferences from the record show inconsistences between the opinions of Drs. Freed and
Kessler. See Trevizo v. Berryhill, 871 F.3d 664, 676 (9th Cir. 2017) (using the record to
determine inconsistency between medical evidence, despite lack of express finding by ALJ). For
example, Dr. Kessler noted that Plairisff[cloncentration presented as good while insight and
judgment both presented as gd@ahd his‘{m]emory presented as good for both recent and
remote event$.AR 207. Dr. Freed, however, concluded that Plaintiff tradderaté& limitation,
meaning‘noticeable difficulty . . . up 20 percent of the dayjth attention, concentration, and
remembering short, simple instructions. AR 481. Likewise, Dr. Kessler found that Plaintiff had
normal visuospatial/executive function, AR 207, while Dr. Freed found that Pl&sttifiggled
and showedabnormal results on similar tests. AR 477. Together, these results show
inconsistences between the opinions of Drs. Kessler and Freed, in turn requiring the ALJ to
provide specific, legitimate reasons supported by substantial evidence to reject Ds Freed
opinion.

a. Medical Opinion Inconsistent with Mental Status Exam

The ALJ first reasoned that the degree of limitation found in Dr. Fsemzinion was
inconsistent with Plaintifé high score on Dr. Freedmental status exam. An ALJ may properly
reject a physiciais opinion because of its internal inconsistences. Seglalgntine v. Comnr
Soc. Sec. Admin., 574 F.3d 685, 692-93 (9th Cir. 2009) (noting that phySieeatedly
reported [the claimant] was unemployable while acknowledging he continued to work full

time”).
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As the Commissioner argues, the ALJ found a similar inconsistency here: Piintiff
near-perfect score on hireed’s mental status exam suggests a high level of functioning, but
Dr. Freed nonetheless found that Plaintiff had significant functional limitations. In response,
Plaintiff appears to question the existence of any inconsistency in Dr. &fewtings.
Specifically, Plaintiff appears to argue that a mental status exam evaluates the patient using
many metrics. These range from appearance to alertness. Although not clearly stated, Plaintiff
suggests the inference that Plaintiff could have scored highly overall on the mental status exam
while still scoring poorly on sections of the exam related to Plamfifinctioning in the
workplace—thus resolving the inconsistency that the ALJ noted as grounds to discredit
Dr. Freed.

Plaintiff’s argument seems unlikely, as Plaintiff only missed one point on Bieed’s
mental status exam. Even if Plaintiff is correct, then the precise meaning of Pamgfital
status score is at most ambiguous. The one ultimately responsible for resolving such ambiguities
in medical testimonys the ALJ. Garrison, 759 F.3d at 1009. When, as here, the evidence could
support more than one rational interpretation, the Court is bound to uphold tiee ALJ
interpretation. Batson, 359 F.3d at 1196. Accordingly, the’&\fidding that Dr. Freed opinion
contained internal inconsistences is affirmed, and provides a specific, legitimate reason to
discount DrFreed’s opinion.

b. Medical Opinion Inconsistent with 1Q Scoresin the Record

As a second reason to reject Dr. Fregeport, the ALJ also noted the inconsistency
between Dr. Freéd assessment of Plainti§f functional limitations and 1Q scores in the record.
Inconsistency with the medical record may factor into an’&dldcision to reject an examining
physiciaris opinion. See, e.g., Morgan v. Commf Soc. Sec., 169 F.3d 595, 602-03 (9th

Cir. 1999). The ALJ noted that a 2008 1Q test, which Dr. Kessler referenced in his opinion,
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showed that Plaintiff had an overall IQ of 91. AR 211. Dr. Freed found that Plaintiff had an
overall IQ of 73. AR 476. The ALJ rejected Dr. Freet) score because it was inconsistent

with Plaintiff’s high score (29 out of 30) on Dr. Fréedental status exam, and credited the
older 1Q score of 91. AR 514. The ALJ then found that Dr. Peeasisessment of Plaintsf
limitations was inconsistent witlin IQ score of 91. AR 514. As noted aboVEéhe ALJ is
responsible for resolving conflicts in medical testimony, and resolving ambiguity. Determining
whether inconsistencies are material (or are in fact inconsistencies at all) and whether certain
factors are relevant to discount the opinions of [physicians] falls within this responSibility.
Morgan, 169 F.3d at 603 (citations omitted). The ALJ found that Dr. Fegihion of

Plaintiff’s functioning did not match objective 1Q testing in the record, and such an inconsistency
is also a specific, legitimate reason to reject Dr. Pseedntradicted medical opinion.

c. Referral by Plaintiff’s Counsdl

The ALJ noted that Plaintif§ counsel referred Plaintiff to Dr. Freed and paid for the
examination. It is unclear whether the ALJ relied on these facts as a reason to discredit
Dr. Freeds opinion, but the AL3$ decision implied that tHacts had probative value. Plaintiff
argues that the ALJ erred in considering them.

“[T]he mere fact that a medical report is provided at the request of counsel or, more
broadly, the purpose for which an opinion is provided, is not a legitimate basis for evaluating the
reliability of the report. Reddick v. Chater, 157 F.3d 715, 726 (9th Cir. 1998). Despite this,
“Evidence of the circumstances under which the report was obtained and its consistency with
other records, reports, or findings could . . . form a legitimate basis for evaluating the reliability
of the report: Id. Thus, although this reason given by the ALJ is not specific or legitimate, the
ALJ provided other specific, legitimate reasons to discredit the opinion of Dr. Freed, as

explained above.
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d. Limitation Inconsistent with Plaintiff’s Daily Living Activities

Finally, the ALJ discredited Dr. Fre&dopinion because the ALJ found that the degree of
functional limitation in the opinion was inconsistent with Plairgitictivities of daily living.
Plaintiff contends that the ALJ failed to set out specific findings to show how Plairtéily
living activities are inconsistent with Dr. Frésapinion.

Inconsistency between a medical opinion and a claimalaiily activities may constitute
a specific and legitimate reason to discount that opinion. Ghanim v. Colvin, 763 F.3d 1154, 1162
(9th Cir. 2008) Morgan, 169 F.3d at 600-02. The ALJ, however, must still provide substantial
supporting evidence, includin@ detailed and thorough summary of the fadReddick, 157
F.3d at 725. The ALJ found that Dr. Fréedpined limitations were inconsistent with Plainsff
daily activities, including child care and household activities. AR 514. The ALJ provided no
specific facts showing the kind of child care Plaintiff provides or the complexity of Plantiff
household activities. Without reference to more specific facts in the record, the ALJ failed to
provide substantial evidence.

Having determined that the ALJ erred, the court must still determine while¢regror is
harmless. Where an ALJ gives multiple valid reasons to discount a corgdadexdical opinion,
the invalidity of an additional reason‘isarmless and does not negate the validity of the f\LJ
ultimate conclusiori.Batson, 359 F.3d at 1197. As in Batson, the here ALJ identified specific,
legitimate reasons to reject the opinion of Dr. Freed. The lack of substantial evidence regarding
Plaintiff’s daily activities, as they relate to Dr. Friedpinion, does not invalidate the AkJ
overall conclusion.

3. Dr.Markus

Dr. Brandon Markus, D.O., evaluated Plaintiff on August 13, 2011. AR 200. Plaintiff

contends that the ALJ erred in his treatment of Dr. Madasinion as follows: (1) the ALJ
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failed to develop the record after Dr. Markus noted that a more recent MRI would be helpful;
and (2) the ALJ erred in rejecting Dr. Marksi®pinion that Plaintiff could onlyoccasionally
finger objects.

a. ALJduty todevelop therecord

“In Social Security cases the ALJ has a special duty to fully and fairly develop the record
and to assure that the claimaninterests are consideré@rown v. Heckler, 713 F.2d 441, 443
(9th Cir. 1983); see also Smolen v. Chater, 80 F.3d 1273, 1283 (9th Cir. 1996). Nevertheless,
“An ALJ’s duty to develop the record further is triggered only when there is ambiguous evidence
or when the record is inadequate to allow for proper evaluation of the evitddages v.

Massanari, 276 F.3d 453, 459-60 (9th Cir. 2001) (citing Tonapetyan v. Halter, 242
F.3d 1144, 1150 (9th Cir. 2001)).

Plaintiff argues that the ALS duty to develop the record was trigggewhen Dr. Markus
opined on Plaintiffs back pain and noted thHgijt would be helpful to have more up-date
imaging. On physical examination, it is somewhat difficult to fully asé&€2.205. Plaintiff
argues that Dr. Markusemark renders his opinion on Plairisfback pain conditional. Thus,
the question is whether Dvlarkus comment created an ambiguity that obligated the ALJ to
develop the record.

Tonapetyan is instructive on this issue. In that case, the ALJ relied heavily on the
testimony of a nonexamining psychological expert. This expert described the sparse record as
“confusing and found it‘difficult to say’ whether the record was complete enough for the ALJ
to make a decision. Tonapetyan, 242 FaBt150. The expert resisted offering any diagnosis,
and gave ong[o]nly when pressed by the ALJ for a diagndsiased upon what in the
record:” Id. The expert remained equivocal throughout his testimidnyn the face of this

ambiguity, the court held that the ALJ erred in failing to develop the relcbrak 1151.
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Unlike the expert in Tonapetyan, Dr. Markus reached a clear diagnosis based on the
record. Further, Dr. Markts opinion was ambiguous about the need for additional imagery.
Although Dr. Markus noted that updated imaging wouldHhwedpful,” he stated that the lack of
recent imaging only made‘isomewhat difficult to fully asse§sAR 205 (emphasis added).
Plaintiff identifies no other instance where Dr. Marlsugpinion requested additional records,
and the Court can find none. Thus, while Dr. Markus noted that the record was in one respect
less than optimal, he did not identity an ambiguity that the ALJ was obligated to resolve by
developing the record. Indeed, the ALJ found that the record had developed after Dr.$1arkus
evaluation, and concluded that Plairisffifting ability should be limited even more strictly than
Dr. Markus recommended. AR 513.

b. Reection of Manipulation Limitations

Plaintiff next contends that the ALJ erred in rejecting Dr. Markgéion that Plaintiff
should be limited tGoccasionally fingering and feeling small objects. The ALJ expressly
rejected this finding, and found that Plaintiff cotiftequently’ finger and feel. AR 513. An ALJ
may reject an opinion because it is inconsistent with the deatam objective findings and the
record as a whole. Phelps v. Berryhill, 714 F. o828, 630 (9th Cir. 2017%ee, e.g.,

Batson, 359 F.3d at 1195. The ALJ rejected Dr. Mdrkuenipulative limitatioriin light of the
largely unremarkable longitudinal medical hist6rR 513. Although the ALJ did not refer to
specific facts in Plaintifs medical history, substantial evidence exists in the medical record to
support the ALE decision. SeWarren v. Comnr of Soc. Sec. Admin., 439 F.3d 1001, 1005 n.3
(9th Cir. 2006) (considering additional evidence supporting arishlesoning).

First, Dr. Markus examination found that Plaintiff hAagdome difficulty manipulating
small object’ but“[t]here [was] no evidence of diminution of function with repetitioAR 204.

Later examinations reported that Plaintiff hdulormal range of motion, muscle strength, and
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stability in all extremities with no pain on inspectibAR 377, 383. Plaintifs othe physical
examinations in the record do not mention weakness or insensitivity in Plaihafids.

SeeAR 368, 371, 377, 380, 383, 386. Finally, Dr. Freed administered a Fine Finger Movement
test, which showed only mild impairment in Plairisffight hand and average functioning on his
left. AR 477. These objective medical records provide substantial evidence to support’ie ALJ
partial rejection of Dr. Markuopined limitations.

4. Dr.Kessler
Plaintiff contends that the ALJ erred in relying, without substantial evidence, on the
opinion of Dr. Kessler to support a finding on non-disability. Plaintiff previously presented a
similar argument before the Coutthis appeal of ALJ Bauer’s decision. [Mike S.], 2015
WL 4994195, at *3-4. The Coustrejection of that argument applies equally here:
Plaintiff does not cite any authority and the Court cannot find any
authority to support the proposition that the ALJ is required to
provide a specific justification for fully crediting the opinion of a
medical or psychological expert. Accordingly, the Court will only
find error in the ALJs decision to fully credit Dr. Kesslar

opinion if that opinion is ndtrelevant evidence that a reasonable
mind might accept as adequate to support a concliision.

Id. at *4 (quoting Valentine, 574 F.3d at 690). As the Court noted in [Mikél%.] Kessler
submitted his opinion after he performed a psychodiagnositic examination of Plaintiff during
which he conducted an extensive interview with Plaintiff and performed several psychological
tests. Dr. Kesslés opinion is detailed and thoroughly reasohédl. Accordingly, the opinion

was relevant evidence, and the ALJ did not err when he credited Dr. Resgeion.

5. Deborah Johanson, LCSW

Plaintiff contends that the ALJ erred in failing to report what weight he gave to an Adult
Biopsychosocial Assessment/Annual Updatesstessmeri) that Deborah Johanson, licensed
clinical social worker, compiled on November 16, 204R.459 The Assessment consisted
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primarily of symptom testimony from Plaintiff and his responses to a mental status examination,
with no clear diagnoses or opinion on Plaingifimitations or functioning. AR 460-72. As such,
Ms. Johansots assessment was one of many pieces of medical evidence in the longitudinal
record.

An ALJ need not discuss all evidence presented but must explain onkgighyficant
probative evidence has been rejectééincent v. Heckler, 739 F.2d 1393, 1394-95 (9th
Cir. 1984). The ALJ specifically discussed the Assessment along with other examination and
treatment records. AR 510. Becald® Johanson ultimately offered no opinion regarding
Plaintiff’s functioning, limitations, or ability to perform tasks in the workplace, the ALJ had no
obligation to reject the Assessment and did not err in failing to make such findings. See, e.g.,
Morales v. Colvin, 534 F. Apg 589, 590 (9th Cir. 2013) (noting thahe ALJ did not reject the
opinion of [the claimarnig] treating physician. [Thelaimant’s] treating physician did not provide
an opinion on [the claimai#] limitations?’).

Even assuming that the AlsJfailure to give a specifitweight’ to the Assessment was
an implied rejection, the ALJ would need to explain such a rejection only if the Assessment were
significant probative evidence. As noted above, the Assessment comprises Rlaubijéctive
symptom testimony and the answers from a mental status exam, but it lacked accompanying
interpretations, diagnoses, or opinions fivls. Johanson. An ALJ would need to act improperly
as a medical expert to supply such conclusions himself. See Day v. Weinberger, 522
F.2d 1154, 1156 (9th Cir. 197%lolina v. Chater, 110 F.3d 69 (9th Cir. 1997). Therefore, the
ALJ could conclude little, if anything, definitive from the Assessment regarding Planétfel

of functioning or limitations, and the Assessment was not significant probative evidence. Thus,
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even if ALJ implicitly rejected the Assessment, the ALJ was not required to explain his decision
to do so.
B. Step Five Findings

At Step Fivethe Commissioner has the burdémidentify specific jobs existing in
substantial numbers in the national economy that [a] claimant can perform despite [his]
identified limitations’” Zavalin v. Colvin, 778 F.3d 842, 845 (9th Cir. 2015) (quoting Johnson v.
Shalala, 60 F.3d 1428, 1432 (9th Cir. 1995)). Plaintiff assigns several errors to tkesiipJ
five findings, and appears to argue that (1) the ALJ erred procedurally in failing to inquire about
conflicts between the DOT and the éEestimony; (2) an actual conflict exists between the
VE’s testimony and the DOT; and (3) the ALJ posed an incomplete hypothetical to the VE.

1. Conflict with the DOT

At step five, an ALJ mustentify and resolve apparent conflicts between thésVE
testimony and the DOT. Massachi v. Astrue, 486 F.3d 1149, 1152 (9th Cir. 2007). This
requirement is based upon SSR 00-4p, which provides that, when a VE testifies concerning the
requirements of a job or occupation, an ALJ haSadfirmative responsibility to ask about any
possible conflict betwen” the VEs evidence and the information provided in the DOT.

SSR 00-4P, 2000 WL 1898704 (Dec. 4, 2000). An ALJ may not rely onsitt¢gtimony
regarding the requirements of a particular job without first inquiring whether the testimony
conflicts with the DOT. Massachi, 486 F.3d at 1152.

The ALJs decision here notes thdtlhe vocational expert testified that any deviations
from the information contained in the [DOT] were based on education, professional training, and
experiencé€. AR 516. No such testimony from the VE appears in the hearing transcript. See

AR 557-71. Plaintiff argues, and the Commissioner concedes, that the administrative record
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contains no evidence that the ALJ asked the VE about the existence of such conflicts. In light of
Massachi, the AL3 omission was a procedural error.

Having found error in the AL3 decision, the Court must nonetheless determine whether
the ALJs error is harmless. An error is harmless if itilconsequential to the ultimate
nondisability determinatioii.Molina v. Astrue, 674 F.3d 1104, 1115 (9th Cir. 2052k also
Robbins, 466 F.3d at 885. The party claiming error has the btiaeemonstrate not only the
error, but also that it affected his [or heslibstantial rights,which is to say, not merely his [or
her] procedural right$.Ludwig v. Astrue, 681 F.3d 1047, 1054 (9th Cir. 2012).

Plaintiff contends that the ALg error is harmful. Specifically, Plaintiff argues that the
ALJ included functional limitations in Plainti RFC that lack clear definitions in the DOT, but
Plaintiff fails to show the existence of any actual or apparent conflict between PRIREHC
and the DOTs listed requirements for the jobs identifegcgstep five. The Couts own review
shows only one actual conflict. Specifically, Plain§fRFC indicates that he can manage simple,
routine, and learned tasks, AR 507, which indicates that Plaintiff could perform jobs requiring
Specific Vocational Preparation (SVP) Level Two and Reasoning Levef Bee.Zavalin, 778
F.3dat847. One of the jobs that the VE identifieBocument Preparer, Microfilmingrequires
Reasoning Level Three. DOT 249.587-018, 1991 WL 672349. This is a conflict, Zavalin, 778

F.3d at 847, and the ALJ erred in failing to inquire about and address the conflict.

3 «“Specific Vocational reparation is defined as the amount of lapsed time required by a
typical worker to learn the techniques, acquire the information, and develop the facility needed
for average performance in a specific @brker situation.” U.S. Dep’t of Labor, Dictionary of
Occupational Titleg\pp. C (4th ed. 1991). SVP Level Two consists of “[a]nything beyond short
demonstration up to and including 1 month.” Id. Reasoning Level Two requires a worker to
“[a]pply commonsense understanding to carry out detailed but uninvolved written or oral
instructions . . . [and] [d]eal with problems involving a few concrete variables in or from
standardized situatiorisd.
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Returning to the harmless error analysis, the question becomes whether théaflu®
to ask about conflicts in the V&testimony, combined the existence of an actual conflict relating
to one of three identified occupations, rises to the level of harmful error. The court in Massachi
noted that an AL3$ failure to ask the VE about conflicts may be harmless if there is no actual
conflict between the VE testimony and the DOT. Massachi, 486 F.3d at 1154 n.19. Put
differently, the Massachi ALS failure to ask the VE about conflicts in the g¥Eestimony was
inconsequential to the ultimate non-disability determination because there were no conflicts to
uncover. The ALX error was similarly harmless here. Although there was an actual conflict
with respect to one identified occupation, this error was inconsequential to the ultimate non-
disability determination because the ALJ identified two other jobs at step five. See, e.g.,
Meanel v. Apfel, 172 F.3d 1111, 1115 (9th Cir. 1999), as amended (June 22, 1999) (finding that
where VE identified two jobs and court upheld first identified job, the court did not need to
address potential conflicts with the second job). Because the ALJ could have listed only two
occupations at step five and still met his burden of production, conflicts between the
requirements for a third job and the Plain§fRFC, and the AL3 failure to ask about such
conflict, were harmless errors.

2. Incorporation of Reected Medical Evidenceinto the VE Hypothetical

Plaintiff also contends that the ALJ erred in posing an incomplete hypothetical to the VE
at step five. A hypothetical posed to the VE must incttalleof the limitations that the ALJ
found credible and supported by substantial evidence in the re8argliss v. Barnhart, 427
F.3d 1211, 1217 (9th Cir. 200%ee also Magallanes v. Bowen, 881 F.2d 747, 756 (9th
Cir. 1989) (holding hypothetical must include all of plaingfimitations, but the record must

support all assumptions in the hypothetical). The ALJ may properly omit non-credible
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limitations from the hypothetical. See Stubbs-Danielson v. Astrue, 539 F.3d 1169, 1174 (9th
Cir. 2008) (citing Batson, 359 F.2d 1195-96).

Plaintiff does not specify what functional limitations were absent from the hypothetical,
but refers generally to the functional limitations discussed earlier in Plaririef. The Court
assumes that Plaintiff refers here to limitations that the ALJ rejected, and which Plaintiff argues
were rejected in error, including Drs. Lundblad and Bsyheto-two-step limitation and
Dr. Markuss limitation to occasional fine manipulation. Having already affirmed thésALJ
decision to reject these limitations, the Court similarly affirms the’@&\décision to omit these
limitations from the hypothetical posed to the VE.

C. Plaintiff’s Subjective Symptom Testimony

There is a two-step process for evaluating a claidestimony about the severity and
limiting effect of the claimans symptoms. Vasquez v. Astrue, 572 F.3d 586, 591 (9th Cir. 2009).
“First, the ALJ must determine whether the claimant has presented objective medical evidence of
an underlying impairmeritvhich could reasonably be expected to produce the pain or other
symptoms alleged’ Lingenfelter v. Astrue, 504 F.3d 1028, 1036 (9th Cir. 2007) (quoting
Bunnell v. Sullivan, 947 F.2d 341, 344 (9th Cir. 1991) (en banc)). When doifithealaimant
need not show that her impairment could reasonably be expected to cause the severity of the
symptom she has alleged; she need only show that it could reasonably have caused some degree
of the sympton¥. Smolen, 80 F.3d at 1282.

“Second, if the claimant meets this first test, and there is no evidence of malingkeeng,
ALJ can reject the claimatsttestimony about the severity of her symptoms only by offering
specific, clear and convincing reasons for doing’dongenfelter, 504 F.3d at 1036 (quoting
Smolen, 80 F.3d at 1281). It‘inot sufficient for the ALJ to make only general findings; he must

state which pain testimony is not credible and what evidence suggests the complaints are not
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credible” Dodrill v. Shalala, 12 F.3d 915, 918 (9th Cir. 1993). Those reasons must be
“sufficiently specific to permit the reviewing court to conclude that the ALJ did not arbitrarily
discredit the claimarng testimony’ Orteza v. Shalala, 50 F.3d 748, 750 (9th Cir. 1995) (citing
Bunnell, 947 F.2ét 345-46).

Effective March 16, 2016, the Commissioner superseded Social Security Rule
(“SSR’) 96-7p governing the assessment of a claifs&otedibility” and replaced it with a new
rule, SSR 16-3p. See SSR 16-3p, 2016 WL 1119029 (Mar. 16, 2016). SSR 16-3p eliminates the
reference td'credibility,” clarifies that‘subjective symptom evaluation is not an examination of
an individuals charactet,and requires the ALJ to consider all of the evidence in an indivglual
record when evaluating the intensity and persistence of symptoms. Id. at *1-2. The
Commissioner recommends that the ALJ exarfithe entire case record, including the objective
medical evidence; an individualstatements about the intensity, persistence, and limiting effects
of symptoms; statements and other information provided by medical sources and other persons;
and any other relevant evidence in the indivitkiabse recordld. at *4. The Commissioner
recommends assessing: (1) the clairsstatements made to the Commissioner, medical
providers, and others regarding the clainfgtdcation, frequency and duration of symptoms, the
impact of the symptoms on daily living activities, factors that precipitate and aggravate
symptoms, medications and treatments used, and other methods used to alleviate symptoms;
(2) medical source opinions, statements, and medical reports regarding the tilmsaoy,
treatment, responses to treatment, prior work record, efforts to work, daily activities, and other
information concerning the intensity, persistence, and limiting effects of an indigdual

symptoms; and (3) non-medical source statements, considering how consistent those statements
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are with the claimarg statements about his or her symptoms and other evidence in the file. See
id. at *6-7.The ALJ’s decision was issued January 30, 2017, and is governed by SSR16-3p.

The ALJs credibility decision may be upheld overall even if not all of the’akdasons
for rejecting the claimard testimony are upheld. See Batson, 359 F.3d at 1197 (9th Cir. 2004).
The ALJ may not, however, make a negative credibility findswely becausethe claimants
symptom testimonyis not substantiated affirmatively by objective medical evidénce.

Robbins, 466 F.3d at 883.

In the present case, the ALJ found first that Plaistifhpairments could reasonably be
expected to produce the symptoms that Plaintiff described. AR 508. Second, however, the ALJ
determined that Plaintif subjective symptom testimony was inconsistent with medical
evidence and other evidence in the record. Id. at 508-09. Plaintiff contends that the ALJ failed to
make sufficiently specific findings to support this second determination.

The ALJs decision reveals, however, that the ALJ provided several clear and
convincing reasons partially to reject Plairisffestimony. First, the ALJ noted that PIdirg
physical symptom testimony was not supported in the objective medical record, and similarly
cited to psychological evaluations in the record that did not comport with Praitgéigtimony
regarding his mental limitations. See, e.g., Bray, 554 &3@&27 (using the same reason to
discredit Plaintiffs testimony). Second, the ALJ observed that Plaintiff denied, in multiple
examinations, the same symptoms that he described in his testimony before the ALJ. Under
SSR163p, a plaintiff’s statements to medical providers are evidence that an ALJ can consider.

Finally, the ALJ noted that Plaintiff treated his ailments with over-the-counter medication, did
not seek significant treatment for his alleged right wrist pain, and had fair to poor compliance

with physical therapy. Molina, 674 F.ad1113 ([T]he ALJ may properly rely on unexplained

PAGE 24- OPINION AND ORDER



or inadequately explained failure to seek treatment or to follow a prescribed course of
treatment’). Together, these reasons justify the Al.decision to reject Plaintiff testimony.

D. Testimony of Plaintiff’s Spouse

Finally, Plaintiff contends that the ALJ erred in rejecting the testimony of a lay witness,
Plaintiff’s wife.“In determining whether a claimant is disabled, an ALJ must consider lay
witness testimony concerning a claimardbility to work” Stout v. Comnr, 454
F.3d 1050, 1053 (9th Cir. 2006). Lay witness testimony regarding a clagmsgntptoms or how
an impairment affects her ability to work is competent evidence. Id. Thus, an ALJ may not reject
such testimony without comment. tdf the ALJ wishes to discount the testimony of the lay
witnesses, [the ALJ] must give reasons that are germane to each Wibwmhsll v. Shalala, 12
F.3dat919. In rejecting lay witness testimony, the ALJ need‘distcuss every witne&s
testimony on an individualized, witnebg-witness basis. Rather, if the ALJ gives germane
reasons for rejecting testimony by one witness, the ALJ need only point to those reasons when
rejecting similar testimony by a different witnésklolina v. Astrue, 674 F.3d 1104, 1114 (9th
Cir. 2012).

An ALJ errs by failing td‘explain her reasons for disregarding . . . lay withess testimony,
either individually or in the aggregatdd. at 1115 (quoting Nguyen v. Chater, 100
F.3d 1462, 1467 (9th Cir. 1996)). This error may be harnflebsre the testimony is similar to
other testimony that the ALJ validly discounted, or where the testimony is contradicted by more
reliable medical evidence that the ALJ creditegke idat 1118-19. Additionally;'an ALJs
failure to comment upon lay witness testimony is harmless wtteresame evidence that the
ALJ referred to in discrediting [the claimésitclaims also discredits [the lay withégsclaims’”

Id. at 1122 (quoting Buckner v. Astrue, 646 F.3d 549, 560 (8th Cir. 2011)).
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Plaintiff’s wife (‘Mickey S?) testified in a third-party function report that Plaintiff
performs hobbies around the house and attempts to help with household chores, child care, and
pet care. AR 512. Mickey S. also testified that Plaintiff struggles to engage in these activities, is
forgetful, spends time napping and watching television, and has difficulty remembering,
completing tasks, concentrating, understanding, and following instructions.

The ALJ gave the testimony of Mickey ‘Some weight’ Viewing her statements in the
context of the entire record, however, the ALJ found Mhakey S.’s testimony was not fully
consistent with the medical evidence. This medical evidence suggested that Rléimittitions
were not as severe as Mickey S. testified. An ALJ may discount lay testimony that conflicts with
medical evidence, and did so here. Lewis veN#36 F.3d 503, 511 (9th Cir. 2001). This was a
germane reason to reject part of the testimony of Mickey S. Although the ALJ did not directly
link specific medical evidence to his evaluation of Mickes &stimony, her testimony was
similar to Plaintiffs own testimony regarding his symptoms. Because the Court concluded that
the ALJ provided clear and convincing reasons to reject Plagavin testimony;it follows
that the ALJ also gave germane reasons for rejéctivgtestimony of Mickey S. Valentine, 574
F.3d at 694.

CONCLUSION
The Commissionés decision that Plaintiff was not disabled is AFFIRMED.
IT 1SSO ORDERED.
DATED this 18th day of October, 2018.
/sl Michael H. Simon

Michael H. Simon
United States District Judge
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