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JELDERKS, Magistrate Judge:

Plaintiff Yelena Nikolaychuk lngs this breach of insurancentract claim on behalf of
the estate of her deceased husband, Igkolaychuk, against Defendant National Casualty
Company. The Complaint was originally filedMultnomah County Circuit Court for the State
of Oregon. It was removed to the U.S. Distficiurt for the District of Oregon on June 13, 2017.
This Court previously denied Defendant'sdFR. Civ. P. 12(b)(6)motion to dismiss. Now
pending before the Court are the part@g'ss motions for summary judgment.

For the reasons set out below, Defendamitdion for summary judgment is denied and
Plaintiff's motion for partial summary judgmeistdenied in parand granted in part.

Background

On January 31, 2016, Igor Nikolaychuk vegeerating a commercial 2007 Volvo semi-
truck and trailer as an indepemtieontractor for the truck’s gestered owner, RMI Transport,
LLC. RMI was the named insured on an UniesliUnderinsured Motest (UM/UIM) policy
issued by Defendant National Casualty. Sometime before 8:40am that morning, Mr. Nikolaychuk
stopped the truck and trailer on the paved sterubf westbound Interstate 84 near milepost 281
in Oregon for the purpose ofstalling tire chains as was rampd by Oregon Department of
Transportation regulations then in effect for thogttion. As he was irailing tire chains on the
rear driver’s side trailerre, Mr. Nikolaychuk was strucknd killed by an out-of-control
westbound vehicle.

Plaintiff seeks underinsured tooist coverage from Defendaand thus bears the burden
of establishing, as a prerequisite to coveydgat Mr. Nikolaychuk qudied as an “insured”
within the meaning of the polfovhen the incident occurred.

The parties have stipulated to the following facts:
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1) Mr. Nikolaychuk was killed by an underinsuréiiver while he was in a crouched position at
the rearmost driver’s side axle oktNolvo tractor semi-trailer, axle 5;

2) Mr. Nikolaychuk operated and used the Vohaxtor with the consemtf the named insured
under the subject National Casualty policy;

3) Road conditions and Oregon Department aingportation rules required Mr. Nikolaychuk to
stop and apply tire chains tioe tractor and semi-trailer;

4) The underinsured driver struck and killdd. Nikolaychuk while losing control of her 2007
Cadillac on 1-84 westbound;

5) Mr. Nikolaychuk was struck by the Cadtl while he was chaining up left axle 5.

(Def. Motion at 2-3; 111-5).

The parties also agree that the followawydence is admissibld) the Oregon State
Police (“OSP”) report and photogpias surrounding OSP’s investigation into the accident; 2)
National Casualty policy nungio LTO0021394 issued to RMI for the period June 4, 2015 — 2016
(the “Policy™); 3) RMI's aptication for the Policy; and 48MI’'s executed “Oregon Election of
Lower Limits for Uninsured Motorists Coverage” form.

In addition to the stipulated facts above, Plaintiff asserts the following:

The Volvo tractor had three axles. Axlésthe front most axle on the tractor. The
second and third axles are behind the cabea@ghowered. The semi-trailer had two non-
powered axles (axles 4 and 5), commonly refetveas tandem axles. OSP photos of the scene
reflect that chains were instadl@end tightened on the driver si@eft) axle 2; chaining also
appears completed on passenger gidat) axle 5. Passenger side aRles half draped with tire
chains, and the tire is on topaf&ection of chains. The drivedsiaxle 5 has not been chained

but the tire is on top of a section of chainsafing the tractor and tiar would have involved
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multiple steps that included carrying the chainedoh axle, draping the chains over the tops of
the tires and lining them up, movitige tractor-trailer either forwdror backward the distance of
one quarter to one half wheel rotation in orlecreate enough slack for the chains to be linked,
connecting the inner and outer rails that follow tircumference of the tire and then using a
hand-held “cam” wrench to remove sldom the chains. (Buxton Decl. pp. 2, 4-5)

Discussion

Defendant moves for summary judgmentthe grounds that Mr. Nikolaychuk was not
an “insured” under the policy at issue. Pléinrmoves for summary judgment on this same
issue, requesting a finding that Mr. Nikolay& was an insured. Plaintiff also moves for
summary judgment on the grounds that Deferiddailure to comply with ORS 742.502(2)
invalidates Defendant’s claim of lower limits oretbinderinsured motorisbeerage at issue; that
there is no limitation on the amount of maenomic damages Plaintiff can clatrand that
Defendant’s underinsured motorggiverage is not reduced by the amount recovered from the at-
fault driver’s insurer.

The threshold question in this case istiter Mr. Nikolaychuk was an “insured” under
the policy. Defendant advanceg tbame argument raised infit®tion to dismiss: that Mr.
Nikolaychuk was not an “insured” becausewss not “occupying” the vehicle. Defendant
argues that the plain meaning of “occupyingt éine definition of the term in the Oregon
Supreme Court caddarcilionis v. Farmers Ins. Co. of 01318 Or. 640 (Or 1994), make clear
that Mr. Nikolaychuk’s position crouched behindea% as he attempted to chain the tractor

trailer did not constitute “occupying” undeitteer the Policy or statutory definition.

! Because Plaintiff has not yet amendied noneconomic damages claim to séafages beyond the cap in dispute,
and there has been no determination as to what, if any, damages Plaintiff is entitled, this issue is not yet ripe for
decision.
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Plaintiff argues that the portions Mfarcilionis upon which Defendant relies are dicta,
that the tests for occupancy set out in ea@liergon Appeals Court disions direct a finding
that Mr. Nikolaychuk was “occupying” the vehicle; that the decisioBhaptow v. GEICO
General Insurance Cp246 Or.App. 18 (2011), rev. deni&@j§1 Or. 761 (2012) suggests that
Oregon’s financial responsibility law (“FRL”) shkld determine who an “insured” is regardless
of the language of the UM/UIM atute; and that because thdi®ooffers only a definition of
“occupancy” and not “occupying,” the word “occupgl’ has a much broader definition than that
which Defendant advocates.

|. Sheptow and the FRL

Defendant argues that the FRL does niatrahe more specific UM/UIM statute and
Sheptowprovides no authority to impute the “pessive user” aspect of the FRL into the
UM/UIM statute. | agreeSheptowdealt specifically with an interptation of the personal injury
protection (“PIP”) statuteSee Sheptow246 Or.App. at 20. The court held that ORS
806.080(1)(b)), when applied in conjunctiot®ORS 742.520, expanded PIP coverage to
include “all persons, who witthhe consent of the named ined, use the motor vehicldd. at 23
(citing ORS 806.080(1)(b). Applyin§heptowhere would effectively eliminate a specific
provision of the UM/UIM statutes definition of “insured.”

In addition, the 1991 amendments to the FRL upon whicBhleptowcourt relied were
in effect wherMarcilionis was issued and the court maderef@rence to it in arriving at its
decision. Accordingly, | conclude that the FRLedmot operate here to amend the definition of
“insured” under Oregos’ UM/UIM statute.

[I. Marcilionis and the Definition of “Occupy”

In interpreting an insurance policy under @oe law, “the primary and governing rule of
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the construction of insurancentracts is to ascertainetintention of the partiesHoffman
Constr. Co. of Alaska v. Ed S. James & Co. of Oreg®i3 Or. 464, 469 (1992)(citations and
guotations omitted). Courts must determine thention of the parties based on the terms and
conditions of the insurance polidg. (citing ORS 742.016). The court begiwith the words of
the policy, “applying any definitions thateasupplied by the policy itself and otherwise
presuming that words have thelain, ordinary meaningsTualatin Valley Hous. Partners v.
Truck Ins. Exch.208 Or.App. 155, 159-60 (2006) (citirpffman 313 Or. at 469-70).

Defendant argues that Mr. Nikolaychwias not an “insured” for purposes of
underinsured motorist coveragecause he was not “occupying” a covered auto at the time he
was struck and killed. The UM/UIM policy provsi at issue sets outahan “insured” is
defined as “[a]nyone ‘occupying’ @vered ‘auto’. . . .” (Pl.’"#Motion for Sumnary Judgment,
Ex. 1p. 4, 1B (2)(a)). “Occupancy” is defthm the policy’s UIM Endorsement as “in, upon,
getting in, on, out or off.” (Id. at p. 7, T F (4))

Under Oregon law, an auto policy mpsbvide UM/UIM coverage no less favorable
than the statutorily defined minimums of such cover8ge, e.gMarcilionis v. Farmers Ins.
Co. of Or.,318 Or. at 644 (citing ORS 742.504). Under ORS 742.504(2)(c)(C), an “insured” for
UM/UIM coverage includes “any other personil@loccupying an insured vehicle . . . .” The
statute defines “occupying” as “in or uponentering into or alighting from.” ORS
742.504(2)(f).

A. The Definitions

In Marcilionis, the plaintiff sought uninsured motorstverage for injuries he sustained

when he was struck by a motorist while pickiqghis car keys from the middle of the street.

Marcilionis, 318 Or. at 642. The plaintiff was drivifgs uncle’s car and pulled over and stopped
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when he noticed a woman standing at the cundngaat him. The plaitiff, who was deaf, was
unsuccessful in communicating with the womane Woman then proceeded to enter the car,
remove the keys from the ignition, exit the taough the passengedsidoor, close the door

and run down the street. Plaintkited the car and chased the woman down the street. When he
grabbed her not far from the rezfrthe car, she threw the keys. The plaintiff then searched for
and found the keys in the street and was stameckinjured by a car whilee was in the act of

picking up the keys from the strekt.

The Oregon Supreme Court was faced withquestion of whether the plaintiff was
“occupying” his uncle’s car wheime was struck and injured. The Farmers Insurance policy at
issue defined “occupying” as “in, on, getting intooart of.” The court determined that there was
no basis for finding a difference between sketutory language and the Farmers’ policy
language and, therefore, “a deteration of the meaning of ‘occupyingi [the statute] will also
be a determination of the meaningloht term in the [Farmers] policyMarcilionis, 318 Or. at
644.

The court explained that “[w]imeexamining the text of a staé, one aid of interpretation
that this court will apply ishat ‘words of common usage tggily should be given their plain,
natural, and ordinary meaningld. at 645 (quotind®GE v. Bureau of Labor and Industri€d,7
Or. 606, 610 (1993)). Concluding that the words tieined “occupy” in the statute were words
of common usage, the court then, using dictionary definitions, set out common meanings for

in,” “upon,” “entering into,” and “alighting from.”ld. at 645-646.
After offering definitions of these terms, the court concluded, “[i]n the present case,
plaintiff was in the middle of the street picking his keys when he was struck and injured by

the uninsured motorist. Applyirthe unambiguous text of theasiite, plaintiff was not “in,”
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“upon,” “entering into,” or “alighing from” his uncle’s car whehe was struck and injuredd.
at 646.

Plaintiff argues that the definitions set ouMarcilionis upon which Defendant relies are
dicta. Plaintiff contends that tl@@regon Appellate @urt’s decision ifMackie v. Unigard
Insurance, C0.90 Or.App. 500 (1988), which set out a “pregk or “course of conduct” test for
defining “occupying” should inform the outcome in this case.

In Mackig the plaintiff was retrieving items frothe trunk of her vehicle when she was

struck by a car driven by an uninsured motofiise plaintiff sought UM coverage for injuries
she sustained and the Court gipals was required to address the issue of whether plaintiff was
“occupying” her vehicle when she was struick.at 502. The court, relyg on its decision in
State Farm Ins. Co. v. Berg0 Or.App. 410 (1984)ev. den298 Or. 553 (1985), applied the
test that “a person remains an ‘occupant’ géhicle until the person has completed all acts
reasonably expected to be performed under ticarmistances or reasonably incidental to the
disembarking process and commences a new course of conduct.”
Mackie,90 Or. App. at 503(quotinBerg, 70 Or.App. at 415)(internal quotations omitted). The
court concluded that openingetirunk and removing items wés course of conduct reasonably
incidental to leaving and aligihg from the car” and, therefore gntiff was “occupying” her car
when she was strucld. at 505.

MackieandBergwere not explicitly overruled bihe Oregon Supreme Court’s decision
in Marcilionis. However, in deciding/larcilionis, the Oregon Supreme Court reversed the Court
of Appeals’ decision which relied on thackie“course of conduct” tesEee, Marcilionis v.
Farmers Ins. Co.121 Or.App. 108, 112 (1993). Both the Polatyissue here and the statute

clearly signify what is intended by the term “occupying” — the statute through its definition of
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that term and the policy through its definitioh*occupancy.” The words used to define
“occupying” are thus controllingThe Supreme Court’s applicatioha literal “dain meaning”
approach to interpreting those definitibmaords also controls. However, applyiMarcilionis to
the facts of this case does not leéadhe result advanced by Defendant.

Marcilionis plainly dealt with an injured partyho was several feet away from the
covered vehicle. | have natdnd, and the parties have not cited, any Oregon Supreme Court or
Appellate Court case sindéarcilionis where the interpretation 66ccupying” involved a
plaintiff touching or inclose proximity to ta vehicle when injuredee Takata v. State Farm
Mut. Auto. Ins. C9.217 Or. App. 454, 457 (2008) (plaintiff walking away from and three-
guarters of the way across a two-lane road fvetnicle when struck bg cyclist not “occupying”
vehicle);Mut. of Enumclaw Ins. Co. v. Payris4 Or. App. 664, 666—67, 670 (1999)(plaintiff in
middle of roadway directing traffic and completely out of physical contact with vehicle not
“occupying” vehicle);Carrigan v. State Farm Mut. Auto. Ins. C826 Or. 97, 99-100 (1997)
reversed on other ground3arrigan v. State Farm Mut. Auto. Ins. C826 Or. 97, 99 (1997)
(plaintiff 30 feet away from vehicle whesiot and injured not “occupying” vehicle).

Here, Mr. Nikolaychuk alighted from his trkicab, retrieved tire @ins and engaged in
the process of chaining the appriape tires. This involved nitiple repetitions of laying the
chains over the tires, adjusgj the chains, reaching around thegjrre-entering the cab, driving
the tractor-trailer forward or backward, agalighting from the cab and moving around and
under the tractor cab and trailer box to tighteschains. Mr. Nikolaychuk was struck and
killed while he was chaining up a tire in a croucpedition at the rearmodtiver side axle. He
was in a proximate position to the vehicteldahe act of chaining up the tires would have

required him to be in direct cadt with the vehicle. Under thesgcumstances, a trier of fact
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could only conclude that Mr. Nikolaychuk wagon” the vehicle when he was struck and
killed.

TheMarcilionis courtnoted that “upon” commonly means “on” and “on,” in turn, is
commonly used to indicate “position over anatontact with thatvhich supports from
beneath.Marcilionis, 318 Or. at 645(quoting/ebster’s Third New International Dictionary
1574 (1976)(internal quotations omitted).Webstals® defines “on” asdicating “contact and
support from elsewhere than beneath (a fly [on] the ceiling)(hanginghenyall)” or “location
closely adjoining something (avim situated [on] the river) Webster’s Third New International
Dictionary 1574 (1986). These otherrmmon meanings of the wofdn” (and thus “upon”),
while not necessary to reacletbonclusion that Mr. Nikolaychukas “upon” the vehicle, serve
to reinforce that conclusion.

Because a reasonable triefaét could only conclude that Mr. Nikolaychuk was “upon”
the vehicle at the time of the incident, it follottat, as a matter of law, Mr. Nikolaychuk was
“occupying” the vehicle. He was, therefore,“arsured” under the Defendant’s UM/UIM policy
provisions. Accordingly, Defenddatmotion is denied and Plaiffts motion at to this issue is
granted.

[1l. Application of ORS 742.502(2)(a) — the “Stacking” Reguirement

In her motion for summary judgment, Plaintiff argues that under the 2015 amendment to
ORS 742.502(2)(a):

Underinsurance coverage must be equahéosums that the insured or the heirs

or legal representative of the insured is legally entitled to recover as damages for
bodily injury or death that is caused by accident and that arises out of owning,
maintaining or using an uninsured veki up to the limits of the uninsured
motorist coverage.
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This amendment applied to motor vehicle ili&bpolicies that werassued or renewed
on or after the effective datd the Act — January 1, 2016l Plaintiff argues that because the
Volvo tractor Mr. Nikolaychuk was driving waslded to the Policy &#r January 1, 2016, the
amendment operates to prevent the underingudrist coverage from being reduced by the
amount recovered from the at-fault driver’s insurer.

Defendant responds that the face of thiciP@and the Oregon Supreme Court’s decision
in Pierce v. Allstate Ins. Co316 Or. 31 (1993) demonstrate that the 2015 amendment does not
apply here. | agree. The undisputed evidenowstihat the policy was issued in June 2015 and
provided for a policy period from June 4, 201%tme 4, 2016. (Jones Decl., Dkt. #6, Ex. 1 at
p.13). Itis also undisputed thidie Volvo tractor was an adiin to the Policy on January 4,

2016. (Pl.’s Motion, Ex. 1 at p.8).

In Pierce the court held that the addition o¥@hicle to a policy does not constitute
“issuance” of a policy within the meaning of ORS 742.50Z¢&)rce 316 Or. at 35-36. In light
of this court’s unequivocal hading, | conclude that, as a matter of law, that the 2015
amendments to ORS 742.502(2)(a) do not apptizedPolicy in this case. Accordingly,

Plaintiff's motion for summary judgment on thi&sue is denied. Althoughe Plaintiff's motion
is denied, the Court has not bamtled upon to decide and is ri#ciding the specific issue of
whether Defendant’s obligations under the Policy are to be reduced by any amounts paid by the
at-fault driver or her insurer if the totalrdages exceed the combined limits of both policies.

V. Compliance with ORS 742.502(2) in tk Selection of Lower UIM Limits

Plaintiff contends that failure to comply with theéequirements of ORS 742.502(2) for
electing lower limits for UM/UIM coveragenvalidates Defendant’s claim of lower limits.

ORS 742.502(2)(b) directs that:
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If a named insured elects lower [UM/UINInits, the named sured shall sign a
statement to elect lower limits within 60 days after the time the named insured
makes the election. The statement must acknowledge that a named insured was
offered uninsured motorist coveragettwthe limits equal to those for bodily

injury liability. The statement must haeebrief summary that is not part of the

insurance contract and thaégescribes what uninsurexdotorist coverage provides

and what the underinsured coverage ptesi The summary must also state the

price for coverage with limits equal toetmamed insured's bodily injury liability

limits and the price for coverage with the lower limits the named insured

requested. * * *

As Plaintiff points out, théOregon Election of Lower Lints for Uninsured Motorists
Coverage” form signed by the named insured, Rivij purportedly electing a combined single
limit of $100,000 of Bodily InjuryUninsured Motorists Coverag®es not state the price for
either coverage with limits equal to bodily injurgbility limit or coverage at the lower elected
limits. (Pl. Motion, Ex. 3, p.3). Plaiiff argues that the result ofithfailure to comply with the
statute is that the named insured’s electidls &nd coverage is imputed at the higher $1,000,000
limit.

With the exception discussed below, @eegon cases upon whi€taintiff relies in
support of her argument all involved an insurerikifa to offer coveragequal to the liability
limits of the policies and all buine involved plaintiffs who were themselves the named insureds
and were seeking the higher UM/UIM coverdigats. Furthermore, all of the cases were
decided when the statutes provided for reggiiminimum limits for UM/UIM coverage and
mandated that insurers offer insuredsdpgon to purchase increased coverageto limits
equal to the liability limits.See White v. Safeco Ins. Co. of A88.0r. App. 11, 13 (1984);
Blizzard v. State Farm Auto. Ins. €86 Or. App. 56, 58 (19878avage v. Grange Mut. Ins.

Co, 158 Or. App. 86, 88 (1998eck v. Powell113 Or. App. 318, 320 (199Buccino v.
California Cas. Ins. Cq 159 Or. App. 654, 656 (1999). Thus, any remedy suggested by these

cases is unhelpful, and more imgaoitly, nonbinding, on this court.
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At oral argument, Plaintiff arguedahthe Oregon appellate decisioriijir v. Buell, 270
Or.App. 575 (2015) directs thatememedy for an invalid UM/UIMlection is an automatic
increase of the coverage limits to those equaatnlity limits on the policy. Although this case
was decided under the current staty framework regarding the requirements for election of
UM/UIM coverage, it is otherwismo factually distinct to prade any authority over the case
before this Court.

In Ajir, the plaintiff was a Clackamas Courmyputy sheriff who was injured in a
collision while driving a county vehicléd. at 578. Clackamas County was self-insured for
$500,000 in motor vehicle liability insurance asedf-insured for UM/UIM coverage with a
purported limit of $25,000. Plaifitalleged that the countigad $500,000 in UM/UIM coverage
available to compensate him f@amages in excess of those covered by the other driver’s policy.

The county asserted it had only $25,000amerage, relying on an electronic document
created by its Risk Manager and maintainacis computer. The form was unsigned and
otherwise failed to meet almost alhet requirements under ORS 742.502(2)igh)at 578-579.
There was no evidence that a printed versiamefourported election existed before litigation.
Id. at 579.

Here, the named insured, RMI, sigribd election form, initialed a section
acknowledging it was offered UM/UIM limits equal tiwe policy’s liability limits, initialed the
line selecting $100,000 Combined Single Limit, &#mel form contained the requisite summary
that describes what UM and UIM coverage pdes. “[T]he legislature's purpose in creating
compulsory uninsured motorist coverage wagrtivide protection for the automobile insurance
policyholderagainst the risk of inadequate compeiosefor injuries or death caused by the

negligence of financially irresponsible motoristgg€ga v. Farmers Ins. Co. of Oreg@23 Or.
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291, 305 (1996)(citations and internal quotationstted)(emphasis added). The failure of the
Defendant to include on the election form the prens for the varying levels of coverage, while
contrary to the statute’s requments, should not be construechtegate what was clearly the
policy holder’s “deliberate and informed chotoereject UM/UIM limits equal to liability

limits.” Ajir v. Buell, 270 Or. App. at 582 n.5.

Under the circumstances here, the Courligles to reform a signed contract between
Defendant and its policy holder so as to ingptlie higher level of UM/UIM coverage limits
requested by Plaintiff. Acedingly, Plaintiff's motion ago this issue is denied.

Conclusion
Defendant’s motion for summary judgmé#29) is DENIED; Plaintiff's motion for

partial summary judgmei@31) is DENIED in parand GRANTED in part.

DATED this 16th day of August, 2018.

/s/JohnJelderks
JohnJelderks
U.S.MagistrateJudge
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