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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

TODD B! Case No3:17¢v-01337SB
Plaintiff, OPINION AND ORDER
V.

NANCY A. BERRYHILL,
Acting Commissioner of Soci&8ecurity,

Defendant.

BECKERMAN, U.S.Magistrate Judge.

Todd B.(“Plaintiff”) brings this appeal @llenging the Commissioner of Social
Securitys (“Commissioner”) denial of higpplicationfor Disability Insurance BenefitsDIB”)
underTitle 1l of the Social Security Acg2 U.S.C. 88 401-34The Court has jurisdiction to hear
this appeapursuant tal2 U.S.C. § 405(g)Jor the reasons explained beldive Courtreverses
the Commissioner’s decision because it is basdthomfullegal error anchot supported by

substantial evidence.

! In the interest of privacy, this opinion uses only the first name and the initial lakthe
name of the noigovernmental party or partias this caseWhere applicable, this opinion uses
the same designati for a non-governmental parsyimmediate family member.
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BACKGROUND

Plaintiff was born in May 1964, making him forty-eight years old on September 24,
2012, the alleged disability onset dafe.. (15 27, 68.) Plaintiff has a General Equivalency
Diploma and past relevant work as a service advi$or2(, 42, 59.) Plaintiff alleges disability
dueto pancreatitisas well as depression and anxie8edTr. 40, stating that Plaintiff is disabled
due primarily to “severe pancreatitis,” which causes “severe abdominal pain,” tiatng
Plaintiff's primary care physician has also “mentioned” diagnoses @aétgrend depression, and
stating thaPlaintiff's knee issues resolved after undergoing surgery, but the “stresthiao
surgery . . . really triggered the pancreatitis to kind of flare, and flare more aifte get
worse€).

On September 20, 2011, approximately one year before the alleged disability onset date,
Plaintiff visited his primary care physician, Dr. Marc Moroye (“Dr. Morgyeégarding his
blood pressure and pancreatitis-related pdin.Z52) Dr. Moroye noted that Plaintiff’'s blood
pressure was “doing okay,” but he continued to smoke “about half a pack a day” and showed no
sign of quitting “any time soon,” that Plaintiff's anxiety wasable” and‘doing fine on his
current Wellbutrin” prescription, that Plaintiff's pain level had “been high duéstohronic
pancreatitis,” and that he would continue to refill Plaintiff's prescriptwrokycodone because
Plaintiff's referral to a pain clinic “did not work out” and Plafhwas “up-to-date” on his urine
drug screensT§. 252) Dr. Moroye also “strong recommended” that Plaintiff quit smoking.
(Tr. 252)

On November 29, 2011, Plaintiff presented for a follow-up visit BithMoroye
regarding his pancreatitrelated pain(Tr. 24849.) Dr. Moroye noted that Plaintiff’'s pain
waxed and waned, producing “good days and bad days,” Plaintiff's anxiety and depression were

“stable,”and they would aatinue to treaPlaintiff’'s pancreatitis witimedication becaudewas
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not interested iseeingagastroenterologisigain or “getting [more] blood work doneTr(
249)

On September4£, 2012, the allegedisability onset date, images of Plaintiff's left knee
revealedhe following:“D egenerative joint diseagi@ the] medial compartment
Chondrocalcinosis of the menisci may reflect underlying calcium pyrophosphatetideposi
disease.(Tr. 292)

On November 8, 201 Blaintiff presented for a followp visit with Dr. Moroye. Tr.

242) Dr. Moroye noted that Plaintiff continued to experience pain and discomfort due to his
pancreatitis,” buhe did not “feel the need to see” a gastroenterologist2¢3) Dr. Moroye
addedhat Plantiff continued to suffer from left knee discomfaecent images of Plaintiff's

knee showed signs of‘previous surgery,” but “there was nothing else that was necessarily torn
in the knee, Plaintiff was ‘trying to wean himself’ ofpain medication, which Dr. Moroye felt

“in the long run is a safer thing for him to do,” and Plaintiff did not appear depressed or anxious
(Tr. 24243)

On February 3, 2013, Dr. Moroye noted that Plaintiff continued to complain about “a
significant amount” of pancreatitiglated pain, that he had to take Plaintiff “off the pain
medications because he did fail his pain contract withjaroye] by smoking marijuana,” that
he “knew” that Plaintiff was going to fail his pain contract, but Plaintiff “reallynid that the
marijuana seemed to help even more than the medications, but he is still having a lot of
abdominal discomfort,” and that Plaintiff had not seen a gastroenterologist or hadstany te
done on his pancreas” for “a couple of yea($r: 241) In addition,Dr. Moroyeobservedhat

Plaintiff underwent knee surgery earlier that year and “things [were]ystoeeling up.” Tr.
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241) Dr. Moroye ordered images of Plaintiff's abdomen and tests to check Plaipdiffcreatic
enzymes.

On February 10, 2013, Plaintiff underwent a computed tomography (“CT”) scan of his
abdomen based on complaints of pancreatitis-related pain. The CT scan réne&déddwing:
“Minimal stranding of the fat between the pancreatic head and the duodenum, to a lesser deg
than on previous study. This suggests mild pancreatitis, without associated coomglicat
visible.” (Tr. 286)

On March 8, 2013, Plaintiff visited Dr. Moroye regarding his bloodguesand signs of
rectal bleeding. Dr. Moroye noted that Plaintiff did not complain of external hemorrhoids,
Plaintiff was provided with a suppository because Dr. Moroye believed that he wersguff
from internal hemorrhoid$laintiff was going to seegastroenterologist at the end of the
month, and Plaintiff “continue[d] to smoke medical marijuana, which obviously did limit wha
[Dr. Moroye] can do in terms of [prescribing] narcotics or sedatives” todraanhedical
conditions. r. 23940.)

On August 20, 2013, Dr. Moroye noted that Plaintiff's “Gl actually came back negative,”
which caused hino question whether Plaintiff's intermittent abdominal pain was being caused
by hispancreas “versus a different functional bowel issue,” such as irritable bowebsyndr
(Tr. 236:37; see alsdlr. 297, “From review[of] old records it appears that there is debate about
whether patient’s symptoms are caused by chronic pancreatitis versus irritableymivee
or both.”).

On May 7, 2013, Plaintiff underwent an upper endoscopic ultrasound, which revealed,
inter alia, “[m]ild age related changes of the pancreas without evidence for chronic pargteatiti

(Tr. 364)
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On May 23, 2013, Plaintiff presented for a folleyw-visit with Dr. Elliot Joo (“Dr. Jo0”),
agastroenterologisDr. Joo noted that Plaintiff reported thatreeently had “some wine which
lead to severe abdonal pain for the next 3 daydye was ot currently experiencing paithat
he “will go several months without any pain, and then be doubled over with pain for several
weeks or months,” and his constipatissues had improved “tremendously” on Miralax. (
350) Dr. Joo diagnosed Plaintiff with “[a]Jodominal pain of unclear etiologix” 851) Dr. Joo
also statedhat he suspected Plaintiff’'s “symptoms may be related to functional abdgrainal
such as irritable bowel sin¢Blaintiff’'s] symptoms improve after passing gas and defecation.”
(Tr. 351)

OnJanuary 6, 201Dr. Kordell Kennemer (“Dr. Kennemer”), a non-examining state
agency psychologist, completed a psychiatric review technique asseg3mef#.73.) Dr.
Kennemeiconcluded that the limitations imposed by Plaintiff’'s mental impairments fiiled
meet or medically equal the @rta oflistings 12.04 (affective disorders) or 12.06 (anxiety
disorders).

On January 7, 2014, Dr. Martin Kehrli (“Dr. Kehrli”), a neramining state agency
physician, completed a physical residual functional capacity assessimeii& 74.) Based on
his review of the record, Dr. Kehrli concluded that Plaintiff can lift and carenty pounds
occasionally and ten pounds frequently; sit, stand, and walk about six hours in an eight-hour
workday; and push and pull in accordance with his lifting and carrying restrictionsebrli
added that Plaintiff does not suffer from any postural, manipulative, visual, comtiue)ica
environmental limitations.

On February 6, 2014, Dr. Moroye noted that Plaintiff was “still in the process of fiing f

disability for his pancreas issues though[] the workup through Gl actually did come baciglooki
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okay.” (Tr. 234) Dr. Moroye addethat Plaintiff was still “doing the medical marijudrta treat
his chronic painthat Plaintiff visited a doctor at Kaiser “for the first time in 10 years,” and that
the doctor at Kaisgsrovided Plaintiff with ‘a prescription for clonazepam,” becatise doctor
“apparently” did not “ask him about any illicit drug usdd.f In addition, Dr. Moroyestated the
following: “Chronic pancreatitis. Again, thguestion is, is this still a majossue[?]” [r. 235)

On May 16, 2014, Dr. Joshua Boyd (“Dr. Boyd”), a non-examining state agency
psychologist, completed a psychiatric review technique assessine®4-85.) Dr. Boyd agreed
with Dr. Kennemess finding that Plaintiff's mental impairments failed to satisfy listings 12.04 or
12.06.

Also on May 16, 2014, Dr. Martin Lahr (“Dr. Lahr”), a nemamining state agency
physician, completed a physical residual functional capacity assessime8687.) Based on
his review of the record, Dr. Lahr agreed with Dr. Kehrli’s functional assed¢small relevant
respects.

On July 17, 2014, Plaintiff visited Dr. Moroye and reported that he continued to suffer
from “intermittent pain, which does significantly limit his ability to really do anytHifgr.

320) Dr. Moroye stated the following: “Again, he did get a workup last year through GI, who is
not necessarilgonvinced that he had [a] chronic issue, though [Plaintiff] vehemently disagrees.
| did talk[] to him about getting another opinion, but he does not want to pursue thées fur

(Tr. 32Q)

On September,2015,Plaintiff appeared and testified ahearing before an
Administrative Law Judge (“ALJ")(Tr. 3566.) Plaintiff testified thahe lives with wife, he is
able to drive, he last worked in September 2012, he stopped working because he experienced a

flare-up of his pancreatitithat lasted two to three weeltad the flaraips “became more
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persistent” thereaftehe received unemployent benefits fier he stopped working because he
thoughthe “might still beable to do some patime work,” and he can no longer work due to the
flare-ups of his pancreatitis, which occur between three to fifteen days per month ageaver
lead to “severg@ain” that‘radiates through to the baclahd causéssues with constipation and
diarrhea (Tr. 42-45.) Plaintiff added that oxycodons effective in treating his flareps he is no
longer taking medication to medepression or anxiety and has never engaged in any therapy, he
does not experience any physical limitations unless there is aiffavepancreatitist took him
roughly four weeks to recover from the most recent surgery on his left knee, and he has not
smoked cigarettes or consunmadohol (two pancreatitis triggers) for several ye@rs 4547,

52, 55-56.) Plaintiff also clarified that he is “still down for a few days” after taking pain
medication. {r. 54.)

The ALJ posed a series laypothetical questions to a Vocational Expert (“VE”) who
testified at Plaintifs hearing. First, the ALJ asked the VE to assume that a hypothetical worker
of Plaintiff's age, education, and work experience could perform light work that involves no
more than “frequent climbing of ramps and stairs, climbing of ladders and scaffolds, stooping,
kneeling, crouching, and crawling.Ti; 60.) The VE testified that the hypothetical worker could
perform Plaintiff's past work as a service advisor as that position is genezgihyrped in the
national economy.T{r. 61) The VEfurthertestified that the hypothetical worker could perform
other work that exists in significant numbers in the national economy, includikgasar
cashier Il, seHservice store attendant, and mail room sorfier.§2) Responding tthe ALJ’s
second hypothetical, the VE confirmed tR&intiff does not posseskills that would transfer to

asedentary job.Tr. 62-63.) The VE also confirmed that the hypothetical worker could not
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sustainemployment if he was “off task 20 percent of the time” or absent twice a month on an
ongoing basis.Tr. 63-64.)

In a written decision issued @ecember 242015, the ALJ applied the fiviep
evaluationprocess set fortim 20 C.F.R. § 404.1520(a)(4and foundhat Plaintiffwas not
disabled See infra The Social Security Administration Appeals Council de&intiff's
petition for review, making the ALJ@ecision the Commissioner’s final decisi@taintiff
timely appealed.

THE FIVE -STEP SEQUENTIAL ANALYSIS
LEGAL STANDARD

A claimant is considered disabled if he or she is unable to “engage in any substantial
gainful activity by reason of any medically determinable physical or mentalrimgati which
... has lasted or can be expected to last for a continuous period of not less than 12 mé&nths].]”
U.S.C. § 423(d)(1)(A)*Social Security Regulations set out a fstep sequential process for
determining whether an applicant is disabled within the meaning &uatial Security Act.”
Keyser v. Comm’r Soc. Sec. Adm64d8 F.3d 721, 724 (9th Cir. 201Those fivestepsare (1)
whether the clianant is presently engaged in any substantial gainful activity; (2) whether the
claimant has a severe impairment; (3) whether the impairment meets or equals a listed
impairment; (4) whether the claimagdn returrto any past relevant work; and (5) whether the
claimant is capable of performing other work that exists in significant numbirs imational
economyld. at 724-25The claimant bears the burden of proof for the first four steps.
Bustamante v. Massana@l62 F.3d 949, 953-54 (9th Cir. 200If)the claimant fails to meet the
burden at any of those steps, the claimant is not disddleBowen v. Yuckerd82 U.S. 137,

140-41 (1987)
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The Commissioner bears the burden of proof at step five of the process, where the
Commissioner must show the claimant can perform other work that exists incaiginifumbers
in the national economy, “taking into consideration the claimant’s residualdoattapacity,
age, education, and work experienceatkett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1994)
the Commissioner fails to meet this burden, the claimant is dis&hlethmante262 F.3d at
954 (citations omitted).

Il. THE ALJ'S DECISION

The ALJapplied the fivestep sequential process to determine if Plaiigtiffisabled(Tr.
15-28.) At stepone, the ALJ determined that Plaintiff had not engaged in substantial gainful
activity since Septmber 24, 2012, the alleged disability onset ddte.X7.) At step two, the
ALJ determinedhat Plaintiffhad the following severe impairmentfD]egenerative joint
disease of the leknee, spine disorder, and disorder of the gastrointestinal systeml7() At
step three, the ALdoncludedhatPlaintiff did not have an impairment that meetequals a
listed impairment(Tr. 19) The ALJ then concluddthat Plaintiffhad the residual functional
capacity (“RFC”) tgperform light work that involves no more than frequent stooping, kneeling,
crouching, crawling, and climbing of ramps, stairs, ladders, and scaffotd20() At step four,
the ALJ determined that Plaintiff could perform his past relevank wsieservice advisor.T(.

27.) The ALJ then proceeded to step five and concludeitie alternativethat Plaintiff was
capable of performing other work that exists in significant numbers in the nationalneg,
including work as a cashier Il, selérvice store attendant, and mail room sorier.48)
Accordingly, the ALJ determined that Plaintiff was not disdbkithin the meaning of the Social

Security Act.
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ANALYSIS
STANDARD OF REVIEW

The district court may set aside a denial of benefits only if the Commissiomelitsgfs
are “not supported by substantial evidence or based on legal eBoay’v. Comm’r Soc. Sec.
Admin, 554 F.3d 1219, 1222 (9th Cir. 20qQguotingRobbins v. Soc. Sec. Admi66 F.3d 880,
882 (9th Cir. 2009) Substantial evidence is defined as “more than a mere scintilla [of
evidence] but less than a preponderance; it is such relevant evidence as a reasothatiightnin
accept as adequate tapport a conclusion.’fd. (quotingAndrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995)

The district court “cannot affirm the Commissioner’s decision ‘simply by isolating a
specific quantum of supporting evidencefdlohan v. Massanari246 F.3d 1195, 1201 (9th Cir.
2001)(quotingTackett 180 F.3d at 1097 Instead, the district court must consider the entire
record, weighing the evidence that both supports and detracts from the Commissioner’s
conclusionsld. If the evidence as a whole can support more than one rational interpretation, the
ALJ’s decision must be upheld; the district court may not substitute itegmigfor the
judgment of the ALJBray, 554 F.3d at 122giting Massachi v. Astryet86 F.3d 1149, 1152
(9th Cir. 2007).

Il. DISCUSSION

In this appeal, Plaintiff argues that the ALJ erred by: (1) failing to provide cldar an
convincing reasons for discounting Plaintiff’'s symptom testimony; and (2) failing to provide
specific and legitirate reasons for discounting the opinion of Plaintiff’s treating physician, Dr.
Moroye. Pl.’s Opening Br. at.2 As explained below, the Court concludes that the

Commissioner’slecision $ based orarmfullegal error anshot supported by substantial
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evidence. Accordingly, the Cousverseshe Commissioner’s denial of Plaintiff's application
for benefits.
A. Plaintiffs Symptom Testimony
1. Applicable Law

The Ninth Circuit haséstablished &wo-step analysis for determinirtige extent to
which a claimant symptom testimony must be credjt¢’ Trevizo v. Berrkill, 871 F.3d 664,

678 (9th Cir. 2017)"First, the ALJ must determine whether the claimant has presented objective
medical evidence of an underlying impairment ‘which could reasonably be expected teeproduc
the pain or other symptoms allegédsarrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014)
(quotingSmolen v. ChateB0 F.3d 1273, 1282 (9th Cir. 1996%econd, “[if the claimant meets

the first test and there is no evidence of malingering, thican only reject the claiant’s

testimony about the severity of the symptoms if she gipesific, clear ath convincing reasons

for the rejection.’Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 20 4éjtation and quotation
marks omitted).

Under Ninth Circuit case law|ear and convincing reasons for rejecting a claimant’s
subjective symptortestimony “include conflicting medical evidence, effective medical
treatment, medical noncompliance, inconsistencies in the claimant’s tegtimbatween her
testimony and her conduct, daily activities inconsistent with the alleged sysymaod
testimany from physicians and third parties about the nature, severity and effect of thersgmpt
complained of."Bowers v. AstrueNo. 11€v-583-Sl, 2012 WL 2401642, at *9 (D. Or. June 25,
2012)(citing Tommasetti v. Astru®33 F.3d 1035, 1040 (9th Cir. 200Bingenfelter v. Astrue
504 F.3d 1028, 1040 (9th Cir. 200@ndLight v. Social Sec. AdmjriL19 F.3d 789, 792 (9th Cir.
1997).

I
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2. Application of Law to Fact

Here there is no evidence of malingering and the Aetermined that Plaintiff has
provided objective medical evidence of an underlying impairment which might reagonabl
produce the pain or symptoms allegeskdTr. 21, “After careful consideration of the evidence,
| find that the claimant’s medically determinable impairments could reasonably beeelkpect
cause the alleged symptoms|.]JAccordingly, the ALJ was required to providearand
convincing reasons for dismliting Plaintiff's testimony.$eeDef.’s Br. at 2 indicating that
clearand convincing reasons standard applies). As explained below, the ALJ appropriately found
that Plaintiff's testnony was undermined by the objectivedicalevidence. The ALJ, however,
failed to provide any other clear and convincing reasons for discounting Plaiestiimony.
Becausesubjective pain testimony cannot be rejected on the sole ground that it is not fully
corroborated by objective medical evidence, the Court cannot affirm the grijstom
analysisSee, e.gReichley v. Berryhi)l---- F. App’x---- , 2018 WL 2327196, at *1 (9th Cir.
May 23, 2018)notingthat the medical evidenceasrelevant factor in determining the severity
of the claimant’s pa and its disabling effects, but “subjective pain testimony cannot be rejected
on the sole ground that it is not fully corroborated by objective medical evijlgnitationand
guotation marks omittgd

a. Conflicting Medical Evidence

The ALJ discounted Plaintiff's testimony based on conflicting objeatieglical
evidence. $eeTr. 23 “I do not find his allegations fully credible because they lack support from
the medical record.. . | find the claimant’s subjective complaints and alleged limitations are not
fully persuasive or consistent with . the medical eviden¢g” see alsalr. 2627, “Because his
subjective complaints exceeded objective findings, | consider the clainesiifadny with

caution.”). By way of example, the ALJ highlightBthintiff's testimonythat his pancreatitis
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flare-ups(i.e., Plaintiff's primary barrier to employmg are completelylebilitatingbecausdne
“can hardly move” due to the severity oétpain and yet, when Plaintiff visited the emergency
room on October 7, 2014, complaining of an acute flarefins pancreatitisPlaintiff exhibited
“normal range of motion,”riormal strengtti,andthe absence of arfyocal neurological
deficit.” (Tr. 23 see alsdlr. 5455, testifying that Plaintiff's pain has be a nine or ten on a ten
point scale in order to go to the emergency room,Rlantiff's severe pain will “usually”
subside with medication, but Plaintiff will gbe emergency room when his medication does not
alleviate the painand that Plaintiff has visiteitie emergency room on one occasion since the
alleged onset date because he was in “exating’ pain and “to the point where [he] almost
called an ambulangg” Tr. 376, noting that Plaintiff visited the emergency room on October 7,
2014,and that Plaintiff's physicab@mnationrevealedamong other thing§[njormal” range
of motion, “normal strength,” “[n]o focal neurological deficit,” and thawses “uncomfortable
but in no distress”).

It is well settled that “an ALJ may consider objective medical evidence as a‘fadi®
credibility analysis” Samuels v. Colvir658 F. App’x 856, 857 (9th Cir. 201&uotingBurch
v. Barnhart 400 F.3d 676, 681 (9th Cir. 2005Plaintiff argues that the ALJ’s reliance on
conflicting medicakvidence wagadequatderebecause the ALJ offered only “a general,
nonspecific finding.” Pl.’s Opening Br. at 1,Ziting, among other caseBrown-Hunter v.
Colvin, 806 F.3d 487, 49®th Cir. 2015). In Brown-Hunter, the ALJ ‘stated only that she
found, based on unspecified claimant testimony and asuynof medical evidence, thdhé
functional limitations from the clainmd's impairments were less serious than she has alleged.”

Brown-Hunter, 806 F.3d at 493The Nnth Circuit held that the ALJ erred by failingp“identify
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specifically which ofthe claimant’sjstatements [the ALJpund not credible and whyld. at
493-94

Herg the ALJ specificallydentifiedwhich of Plaintiff's statementshe found not
credible(i.e., Plaintiff's testimony that his flangps of pancreatitiarecompletely debilitating
because he “can hardly move” due to the severity of the pain) and she explained why fi.e., whe
Plaintiff was experiencing an acute flarp of pancreatitipostonset date, an emergency room
physician noted normal and benign findinds)s reasonable for the ALJ to discdum
claimant’stestimony on this groun&eeReyes v. Berryhill716 F. App’x 714, 714-15 (9th Cir.
2018)(holdingthatthe ALJ provided clear and convincing reasons for discounting the
claimant’s testimony, and noting that the ALJ “properly concluded” that the clasnant’
“testimony about back pain . . . was not corroborated by the medical evidence, including a
normal x-ray and an orthopedic surgeon’s finding of a full range of motion in the lumb&j) spine

Plaintiff argues tht the ALJs symptomanalysis was nevertheless flawed because she
drewconclusions that were “notipported by evidence that a reasonable mind would accept as
adequate.”Rl.’s Reply at 1) Specifically, Plaintiff argues that thd_J (1) assumedhat his
emergency room visit “reflects the worst pain [he] was ever in, which is not seggrthe
record,” and (2) failedo account for théact there had been “a marked dEase” in his pain
between the onset and the time of his ex@h’'s Reply Br. at 23.) Plaintiff also argues that the
emergency room physician’s findings “supphis testimony thaténis unable to work during
pain,” notng, among other thingshatthe “ability to move his arms and legs during the ER
exam. . .does not contradict [his] testimony that his abdominal pain during flares isese sev
that he succumbs to the fetal position in bed to get through them a lwast. l{PI.’s Reply Br.

at 3)
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Although Plaintiff interprets the medical evidence differentlg, Court finds that the
ALJ’s interpretation of the evidence was ratioamadthereforemust be upheldSeeBurch 400
F.3d at 679“Where evidence is susceptible to more than one raimeapretation, it is the
ALJ’s concluson that must be upheld. Rlaintiff testified that he only visits the emergency
room when he is in severe pain and that he is essentially bedridden during an acupedfare
his pancreatitis(SeeTr. 47, “But when you are having a flare, you really can’'t do anything
physical except lay in bed? A. Corrgt Tr. 53 “Does it get so bad you go to the emergency
room? A. It can, and it has. It's excruciating. It's like a knife going through you. | mean, | don’t
know how many people have been stabbed with a knife, bus thatbest way | can explain
it[;]” Tr. 5455, testifying that Plaintiff's pain has be a nine or ten on go@nt scale in order to
go to the emergency room, that Plaintifsverepain will “usually” subside with medication,
but Plaintiff will go the emergency room when his medication does not alléi&ain, and
that Plaintiff has visitethe emergency room on one occasion since the alleged onset date
because he was in “excruciating” pain and “to the pohere [he] almost called an
ambulance”)It was reasonable for the ALJ to conclude that Plaintiff's testimeggrding the
severity of higpancreatitiglare-ups was undermined by the emergency room physician’s
physical examination findingsSéeTr. 374 “Time [p]atient[s]een face to face: [d]ate &me
10/072014 06:00:07[.History source: Patient.. . Additional informaton: . . .Nursing Triage
Note Reason for visit histgr10/07/2014 4:26 . .P[atient]preserg with abdominal pain that
radiates from fronto back that isvorsening since lastight. . . .History of Present lline§$ The
patient presents with abdominal pain.[He] reports gadual onset oépigastrigpain radiating
to his back last night that worsened at 0200 this moriegzonfirms the pain is a flare up of

his pancreatitis. . . The onset was 4 hours ago. The course/duration of symptoms is constant.

PAGE 15 —OPINION AND ORDER


https://www.westlaw.com/Document/I27b83f298f4211d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_679
https://www.westlaw.com/Document/I27b83f298f4211d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_679
https://ecf.ord.uscourts.gov/doc1/15116495602?page=48
https://ecf.ord.uscourts.gov/doc1/15116495602?page=54
https://ecf.ord.uscourts.gov/doc1/15116495602?page=55
https://ecf.ord.uscourts.gov/doc1/15116495602?page=56
https://ecf.ord.uscourts.gov/doc1/15116495609?page=10

The character of symptoms is sharp. The degree at onset was maderHte.degree at present
is moderatg]” Tr. 376 noting that Plaintiff physical examinationevealedinter alia,

“[nJormal” range of motion, “normal strength,” “[n]o focal neurological defic#trid that he was
“‘uncomfortable but in no distress”).

The ALJ cited other conflicting medical evideribeoughout her decision. For example,
before concluding thalaintiff’'s testimonywas inconsistent with theedical evidence, the ALJ
noted that a February 2013 CT scan of the abdomen suggested “mild pancreatitis without
associated complications visible,” that March 2013 medical records stated ¢hahlyh
significantly elevated lipase was back on September 9, 2003,” that a May 2013 endoscopic
ultrasound showed “some agaated changes to pancreas, but no evidence chronic pancreatitis,”
that February 2014 medical records showed that “the workup through gastroenterolody actual
did come back looking okay,” and that August 2013 medical records also noted that a “workup
through gastroenterology actually came back negat{Ve. 21-22.) As discussed belowhé
ALJ cited the above medicalidence to discount Dr. Moroye’s opinion on glieund that it
was inconsistent with the medical eviden@eeTr. 24-26, noting that Dr. Moroye’s opinion
was “not consistenwith therecord as a whole” owith the relatively mild diagnostic findings
of record,” and noting that a “February 2013 abdominal CT scan show[ed] minimal straatding f
between pancreatic head and duodenum suggesting mild pancreatitis without visible
complications,” a “Gl workup . . . came back negative,” a “GIl workup came back looking okay,”
Plaintiff was “in no distress” followin@ flareup of his pancreatitis, and “there was no evidence
of chronic pancreatitis on his EUS exam”). It is reasonable tq, itffen,that the ALJ was also
referencingheabove medical evidence when shigcounted Plaintiff’'s based on conflicting

medica evidence Seelindsey v. Comm’r Soc. Sec. Admido. 12-0552-SU, 2013 WL
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2250369, at *4 n.2 (D. Or. May 22, 201(3W] hen[assessingg credibilty determination, the
court is hot deprived of [its] faculties for drawing specific and legitimatergnces from the
ALJ’s opinion?’) (citation omitted);see alsd-enton v. ColvinNo. 6:14-00350-SI, 2015 WL
3464072, at *1 (D. Or. June 1, 20X5)he Court is not permitted to affirm the Commissioner on
a ground upon which the Commissioner didnedy, but the Court is permitted to consider
additional support for a ground on which the ALJ relied.”) (citation onjitted

For these reasonthie Court concludes thatbstantial evidence (more than a mere
scintilla of evidencebut less than preponderance) supports the ALJ’s decision to discount
Plaintiff's testimony as inconsistent withe objective medical evidend&ee alsolr. 23435,
notingthat Plaintiff was “still in the process of filing for disability for his pancreaseissu
thoughl[] the workup through GI actually did come back looking okay,” and reiterating that “the
guestion is, is this [chronic pereatitis] still a major issue[;]Tr. 236:37, noting posionset that
Plaintiff's “Gl actually came back negativg Tr. 32Q “Again, he did get a workup last year
through GI, who is not necessarily convinced that he had [a] chronic issue, thoughffPlainti
vehemently disagrees. | did talk[] to him about getting another opinion, but he does not want to
pursue this furthg¢q” Tr. 351, indicating that a gastroenterologist diagnosed “[a]odominal pain
of unclear etiology”).

b. Effective Treatment

The Commissioner argues tlihe ALJ also appropriately found that medications have

beeneffective in treatingPlaintiff's pain symptoms$.(Def.’s Br. at 4) This is a cleaand

2 The Commissioner furthargues that the ALJ discounted Plaintiff's testimbecause
he engaged in conservative treatmenef('s Br. at 4) This is the only other reason cited by the
Commissioner in support of her argument that the ALJ met the clear andaogvigasons
standard.$eeDef.’s Br. at 45 & n.3) The ALJ, however, never stated that Plaintiff's testimony
was undermined by the fact that he engaged in “conservative treatment.” Accordin@lguthe
cannot affirm the ALJ’s decision on this grous@®eSEC v. Chenery Corp332 U.S. 194, 196
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convincing reason for discounting a claimastysnptomtestimony.SeeAsh v. Berryhill 676 F.
App’x 632, 632-33 (th Cir. 2017)(holding that the ALJ provided two clear and convincing
reasons for discounting the claimant’s testimony, including the fact that theantzs
“medications had beem€latively effective’in controlling her symptonis Substantial evidence,
however, does not support the ALJ’s finding that medications have been effectwveroiling
Plaintiff's pain.

In her decision, the ALJ noted that Plaintiff “testified pé&n medications are effective.”
(Tr. 23) During the hearing, Plaintiff did testify that his pain medications are effe€livel6.)
Plaintiff, however, also testifiethatduring an acutddre-up of his pancreatitisyis pain
medication simply reduces the pain to a level that woatchecessitate a trip to the emergency
room, buthe is “still down for a few days.T¢. 54.) Plaintiff also testified that on one occasion
since the alleged onset date, he needed to visit the emergentypecause his pain medication
failed adequately teelieve his symptomsld.) In light of thistestimony, the evidence does not
support the ALJ’s conclusion that Plaintiffhedications are effective in controlling his
symptomsSeeEllefson v. ColvinNo. 3:15ev-00464PA, 2016 WL 3769359, at *5 (D. Or. July
14, 2015)holding that the ALJ failed to pvide clear and convincing reasons for discounting
the claimant’s testimonynd notinghat “the ALJs finding concerning plaintif6 medications
fails to take into consideration the degree to which pain control was achieseel also
Stansfield v. ColvinNo. 12€v-10090, 2013 WL 6482780, at *6 (C.D. Cal. Dec. 10, 2013)

(“[T]he ALJ’s finding that plaintiffs pain was adeqtely controlled with medication is not

(1947)(stating that a reviewing court may not affirm an agency ruling for reasonsinolzaeid
by the agency)ee alsd-enton 2015 WL 3464072, at *¢'The Court is not permitted to affirm
the Commissioner on a ground upon which the Commissioner did not rely, but the Court is
permitted to consider additional support for awgrd on which the ALJ relied.”) (citation
omitted).
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supported by substantial evidence and, thus, is not a clear and convincing reasortifuy hgjec
subjective pain allegations."(zarcia v. AstrugNo. 12cv-00992, 2013 WL 1797029, at *14
(S.D. Cal. Mar. 13, 2013)[W]hile there is evidence supporting a statement that medication
temporarily helped [one of theeverampairments], there is not substahevidence supporting
the ALJ’sconclusion that [the claimas{ medication controlled her symptoi)s.

(o} Conclusion

For these reasons, the Court concludes that the ALJ failed to et and
convincing reason®r discounting Plaintiff’'s symptom testimon$ee, e.gRollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 20Q(}ating that Subjective pain testimony cannot be
rejected on the sole ground that it is not fully corroborated by objective medicaie/ige
(citation omitted).

B. Medical Opinion Evidence
1. Applicable Law

“There are three types of medical opinions in social security cases: those framg treat
physicians, examining physicians, and non-examining physicigiagehtine v. Comm’r Soc.
Sec. Admin.574 F.3d 685, 692 (9th Cir. 200@)ting Lester v. Chater81 F.3d 821, 830 (9th
Cir. 1995). In the event “a treating or examining physician’s opinion is contradicted by another
doctor, the ‘JALJ] must determine credibility and resolve the conflitd.”{citation omitted.

“An ALJ may only reject a treating physician’s contradicted opinions by providpegific and
legitimate reasons that are supported by substantial evideGtanim 763 F.3d at 1161
(citation omitted).

“An ALJ can satisfy the ‘substantial evidence’ requirement by ‘setting out aetktaid
thorough summary of the facts and conflicting clinicatlemce, stating his interpretation
thereof, and making findings.Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014juoting
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Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998Merely stating conclusions is insufficient:
“The ALJ must do more than state conclusions. He must set forth his own interpretations and
explain why they, rather than the doctors’, are corrédi."JA]Jn ALJ errs when he rejects a
medical ojmion or assigns it little weight while doing nothing more than ignoring it, asgerti
without explanation that another medical opinion is more persuasive, ozorgidi with

boilerplate language that fails to offer a substantive basis for his conclusioat”1012-13
(citation omitted).

2. Application of Law to Fact

Plaintiff argues that the ALJ failed to provideespic and legitimate reasoifgr
discounting the opinion dfistreating physician, DiMoroye. (Pl.’s Opening Br. at 19The
Court disagrees.

On September 21, 2014, Dr. Moroye filledt a medical source statement prepared by
Plaintiff's counsel. Tr. 30208.) In hismedicalsource statement, Dr. Morogtated that he has
treated Plaintiff “for over a decade,” Plaintiff suffers from “[s]evere paihis] abdomen
intermittently” due to his chronic pancreatitis, and Plaintiff's prognosis igif[tp good.” {r.
303) Dr. Moroye also opined that Plaintiff would need to work at a reduced pace if he was
employed fulltime, Plaintiff's ablity to sustain a normal work pace during a forty-hour
workweek is “[v]ery poor,Plaintiff is “[i] ncapable of even ‘low stress’ job®taintiff can
stand, sit, and walk for less than two houramreighthour workday, Plaintiff can rarely twist,
stoop, and crouch, Plaintiff can never climb laddBiaintiff can lift and carry no more than ten
pounds, Plaintiff needs to avoid exposure to hazardsignorne irritants, and Plaintiff's
impairments or treatment would cause hinmigswork “[m]ore than foutimes a month (Tr.

30307)
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The ALJ set forth at least twspecific and legitimate reasons, supported by substantial
evidence, for discounting Dr. Moroye’s opinion. First, the ALJ discounted Dr. Moropéison
on the ground that it was inconsistent with the record as a whole, includingabjeetlical
evidence. $eelr. 2426, statingthat Dr. Moroye’s opinion was “not consistent with the record
as a whole” or “with the relatively mild diagnostic findings of recostidting that Plaintiff's test
results “were not that impressivaid noting that a “February 2013 abdominal CT scan
show[ed] minimal stranding fat between pancreatic head and duodenum suggesting mild
pancreatitis without visible complications,” a “GIl workup came back negative,” a “Gl
workup came back looking okay,” Plaintiff was “in no distress” following a flare-up of his
pancreatitis, and “there was no evidence of chronic pancreatitis on his EUS examiasa
specific and legitimate reason for discounting Dr. Moroye’s opirgeeDaley v. Berryhil] ----

F. App’x----, 2018 WL 1573561, at *2 (8 Cir. 2018)(holding that the AL3atisfiedthe
specific and legitimate reasons standartt noting that the treating physician’s opinion was
discounted because \itas inconsistent with objective medical evidé€jcKohansby v.
Berryhill, 697 F. App’x 516, 517 (9th Cir. 201{olding that the ALJ met the specific and
legitimate rasons standard, and that the “ALJ properly assigned little weight” to a doctor’s
opinion because it was inconsistent with “the mild to moderate imaging studiesgieand
“physical findings on exam”). Substantial evidence suppbgsA\LJ’s decision to disemt Dr.
Moroye’s opinion on this groundS€eTr. 23637, indicating that on August 20, 20J8most a
year after the alleged onset of disabilly, Moroye noted that Plaintiff was referred to a
specialist regarding his pancreatitis and“@ikactually came back negativel;Jr. 23435,
indicating that on February 6, 2014, Dr. Moroye noted that Plaintiff sidkih the process of

filing for disability for his pancreas issues though[] the workup throughctabfy didcome
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back looking okay,” and Dr. Moroye “question[ed]” whether Plaintiff's primary impamtroé
pancratitis was “still a major issue[;]Tr. 32Q indicating that on July 16, 2014, Dr. Moroye

noted that Plaintiff did get a workup last year through GI, who is not necessarily convinced that
he had [a] chronic issue, thoughdimtiff] vehemently disagree[d]” and declinedseek a

second opinion).

In his opening briefPlaintiff argues that substantial evidence does not support the ALJ’'s
finding that his diagnostic test results were “relatively mild” and “not that inmwes (Pl.’s
Opening Br. at 221.) In support of this argument, Plaintiff cites medical evidence that he
believes is consistent with Dr. Moroye’s opinion. Again, Plaintiff advancadt@rnative
interpretation of te medical evidence, biihe ALJ’s interpretationf the evidences rational
and therefore must be upheld on app8akDaley, 2018 WL 1573561, at *@'Alth ough Daley
contends Dr. Jacobson’s opinion is actually consistent with other medical evidence, hi
arguments essentially amount to advancing an alternative interpretation afdite Because
the ALJ’s interpretation is rational, even if an alternatiterpretation is available, this does not
justify disturbing the decision.”) (citation omitted).

Second, the ALJ discounted Dr. Moroye’s opinion in favor of the conflicting opinion of
the non-examining state agency medical consult8e€eTl(r. 2526, stating that “Dr. Lahr’'s
review of the medical record does not support Dr. Moroye’s opinion,” and rhéitthe ALJ
“prefer[s] the welreasoned state agency opiniarfhe Ninth Circuit has‘tonsistently upheld
the Commissioner’s rejection of the opinion of a treating or examining physician,ibaset
on the testimony of a nontreating, nonexamining wadidvisor? Saenz v. ColviNo. 3:14—
cv—-01696-Sl, 2015 WL 6123994, at *6 (D. Or. Oct. 16, 2018itation omitted)see alsdaley,

2018 WL 1573561, at *paffirming the rejection of a treating physician’s opinion, and noting
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that the opinion was discounted because it was inconsisteninathalia, “medical opinion
evidence”).

Third, the ALJ discounted Dr. Moroye’s opinion that Plaintiff'edrcationinduced
fatigue causebim to nap for four to six hours a day based, in part, on the fact that “[t]here are no
objective findings of record supporting a medical[] necessity to spend four to six hours a day
napping.” Tr. 25) As Plaintiff acknowledges, the ALJ did not err in discounting Dr. Moroye’s
opinion on this groundSeePl.’s Opening Br. at 25oting that the ALJ appropriately
discounted Dr. Moroye’s opinion regarding Plaintiff's need to nap due to medication-induced
fatigue “egecially given the unlikelihood of observed naps in a medical setseg’alsd’l.’s
Opening Br. at 18stating that a claimant “is required to present objective evidence of thedallege
side effects [of medication] and cannot simply rely on subjective allegations a{oiation
omitted).

For all of these reasons, the Court concludes that the ALJ provided specific and
legitimate reasons, supported by substantial evidence, for diggpdnt Moroye’sopinion.See
Bailey v. Colvin 659 F. App’x 413, 415 (9th Cir. 201@)olding that the ALJ provided two
specific and legitimate reasons for rejecting the claimargating physician’s opinions and,
therefore, concluding that “[ay error in the ALJB additional reasons forjegting [the treating
physicians] opinions was harmless” (citifdgarsh v. Colvin 792 F.3d 1170, 1173 (9th Cir.
2015)); see alsd&shoemaker v. BerryhilF10 F. App’x 750, 751 (8 Cir. 2018)(holding that the
ALJ provided two specific and legitimate reasons for discounting the opinion of an examining
psychologist and concluding that three erroneous reasons cited by tinedd Harmless errors

C. Remedy

“Generally when a court of appeals reverses an administrative deteomjrike proper

course, except in rare circumstances, is to remand to the agency for additicstajatoa or
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explanation.”Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 200&jting INS v. Ventura

537 U.S. 12, 16 (200R)However, in a number of Social Security cases, the Ninth Circuit has
“stated or implied that it would be an abuse of discretion for a district cou natntand for an
award of benefits” when three conditions are r@etrrison, 759 F.3d at 102(titations omitted).
Specifically, the following “crediastrue” criteriamust be met before a court may remand for an
awardof benefits(1) “the ALJ has failed to provide legally sufficient reasons for rejecting
evidence, whether claimant testimony or medical opihi®) “if the improperly discredited
evidence were credited as true, the ALJ would be required to find the claimanedlisabl
remand’ and (3) “the record has been fully developed and further administrative proceedings
would serve no useful purposéd. Even when these “creditstrue” criteria are sadfied, courts
retain the “flexibility to remand for further proceedings when the record agla wieates

serious doubt as to whether the claimant is, in fact, disabled within thengednhe Social
Security Act.”ld.

Here the Court nes not address whether theeditastrue criteria are met because, even
assuming that those criterigeanet, the record as a whole creates serious doubt as to whether
Plaintiff is disabled SeeBurrell v. Colvin 775 F.3d 1133, 11419Cir. 2014)(“Here, we need
not determine whether the three preliminaryuieements are met because, even assuming that
they are, we conclude that the record as a whole creates serious doubt as to whethet i€)a
in fact, disabled.”)This case turns on whether Plaintiff is disabled as the result of theufiare
of his pancreatitis.(SeeTr. 40, “The severe impairment in this case, Your Honor, is really severe
pancreatitiswhich has caused him severe abdominal priAs discussed hereirhe record
includesevidencehatcalls into question wheth&laintiff is disabledas the result of his

pancreatitis(See, e.q.Tr. 23435, indicating that on February 6, 2014, Dr. Moroye noted that
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Plaintiff was ‘still in the process of filing for disability for his pancreas issues though[] the
workup through GI actually did come back looking okay,” and Dr. Moroyestgan[ed]’
whether Plaintiff's primary impairment of panateis was “still a major issue”Accordingly,
the Court concludes that a remand for further administrative proceedingsgtiopriate
remedy here.

CONCLUSION

For the foregoing reasons, the C®REVERSEShe Commissioner’s decision because it
is based on harmful legal error and not supported by substantial evidence.

IT IS SO ORDERED.

DATED this 26th day of June, 2018. /ﬁ/&%fmﬁ

STACIE F.BECKERMAN
United States Magistrate Judge
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