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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

QUATAMA PARK TOWNHOMES Cas No. 3:18ev-00023SB
OWNERS ASSOCIATIONan Oregon
nonprofit corporation, OPINION AND ORDER
Plaintiff,
V.

RBC REAL ESTATE FINANCE, Inc., a
foreign corporation; LAMPLIGHT CAPITAL
& ASSET MANAGEMENT, LLC, a Texas
limited liability company; DECATUR
ADVISORS LLC, a California limited liability
company; SCOTT MCFERRAN, an
individual; LAURA WILSON, an individual,
DARON ANDERSON, an individual,

Defendants.

BECKERMAN, U.S.Magistrate Judge.

Defendants Scott McFerrgfMcFerran”), Laura Wilson(*Wilson”), Daron Anderson
(“Anderson”), and Decatur Advisors LLCDecatur) (collectively, “Defendants”move to
disqualifythe law firm ofVial Fotheringhan{“VF”) from continuing to represelaintiff
Quatama Park Townhomes Owners Association (“Association”) in this atherCourt has

jurisdiction of this matter pursuata 28 U.S.C. § 1332Defendants argue that VF formerly
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representedefendants McFerran, Wilson, and Anderéailectively,the“Directors”) in a
substantially related matter, thU&’s currentrepresentation of the plaintiff in this case is a
conflict of interest warranting disqualificatioRor the reasons that follow, the Coagrees and
GRANTS Defendantdvi otion to Disqualify Counsel.

BACKGROUND

This litigation arises from a dispute regardaliggedconstruction defects at Quatama
Park Townhomes (“Quatama Park”), a planned community located in Washington County,
Oregon. Compl. T 1) Quatama Parkwvas originally developed and constructed by companies
owned by James Standring (“Standringldl. [ 5) In 2011, constructiolender RBC Real Estate
Finance, Inc(*RBC”) foreclosedon Quatama Parknd becaméhe successor declarafur the
development.Rl.’s Resp. at.) RBC therhired Decatur to manage the developmddefs.’

Mot. at 2 Pl.’s Resp. at 2 RBCappointed Wilson and Anderson, consultants hired by Decatur,
to serve as the sole membershef Association’8oard of Directorgthe “Board”)until control

was turned over to the lot ownerfdfs.” Mot. at 2 Pl.’s Resp. at 2 In July 2013, Lamplight
Capital & Asset Managemeritl C (“Lamplight”) purchased RBC’s interest in Quatama Park
and reappointed Anderson and Wilson as the Association’s Dired®bis.Resp. at;5Vial

Decl. Ex. 1, at J In August 2015, Anderson stepped down from the Board.amgplight
appointedicFerran, who is also a principal of Decatiar replace him.fefs.” Mot. at 2 Pl.’s

Resp. at 5Vial Decl. Ex. 1, at ]

In July 2015, the Board hired thM& law firm to providegeneral representation services
to the Association.Rl.'s Resp. at;/see generallyial Decl. Exs. 22-23) VF’s representdabon
agreement was addressed to the Association’s Board of Diracidisigned by Wilson as the
“Authorized Representative” dfie Association(Vial Decl. Ex. 23, at J In November 2015, the

AssociatiorretainedVF on a contingent fee basis to file a lawsuit against Standring’s companies
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and other contractors seeking damages for repairs related to a variety afatmmstitefects
discovered throughout the developmebefs.’ Mot. at 1-2 Pl.'s Resp. at8Vial Decl., Ex. 25,
at 1-2.)! McFerransigned the contingent fee agreemesthe “Authorized Representative” of
the Board. Vial Decl. Ex. 26, at §

VF filed the construction defect lawsuit (hereinaft®uatama 1) on behalf of the
Association in February 201&I(’s Resp. at @efs.” Reply at § Prior to filing thelawsuit, VF
attorney Ryan Harris (“Harris”) emailed Wilson and McFemad stated, “[i]f either of you
have any other documents showing other potential defendants, please provide them\@ame.” (
Decl. Ex. 29, at ) Wilson and McFerradlid not provide any documents in responsddoris’
request.lPl.’'s Resp. at 10

In August 2016, counsel for tliguatama Idefendard (i.e., Standring’s companies)
issuedsubpoenas to Wilson amkecaturfor all documents relating to the Quatamark
development.ee generallyial Decl. Exs. 3031.) Subsequently, between August and October,
Wilson and McFerran provided their complete files on the development t&°VE.Resp. at 1,0
Wilson Decl. { 5McFerran Decl. 1 4 Anderson also provided VF with a complete file of all of
his documents related to the developnfe@tnderson Decl. § 3 The Directorsassert that they
turned over theifiles to VF because they believed VF represented theais( Reply at 9

Wilson Decl. { 5McFerran Decl. { 4Anderson Decl. .3 However the Associatiorargues

! Plaintiff alleges that Wilson and Anderson were aware of these defects as early as
February 2012, butid that fact from VF, ultimatelgausing the Association to lose the lawsuit
(Pl.’s Resp. at-5.) Defendants, on the other hand, assert that “[n]Jo Director hid anything or
misled anyone.”Pefs.” Reply at § This factual dispute is a central issue in this litigation, but it
IS unnecessary to resolve it for the purpose of decidisgrbtion

%It is not clear from the record when Anderson provided his file on Quatama Park to VF.

Further, it does not appear that Anderson was subpoenaed@Qyadtema ldefendants.See
generallyVial Decl. Exs. 3631.)
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that the Directawere required to provide the document¥toin any evenbecause the
documents had been subpoenaBtl’q Resp. al0.) However all partiesappear tagree that
Harris requested that Wilson and McFerpaavide the documents to VF prior to responding to
the subpoenas in order to allow VF to review them for privileged communicafidrs Resp. at
32, Defs.” Reply at §

While the parties dispute the timing, at some pmimeviewing the Directors’ filesyF
discovered documents théie Associatioralleges establishedhatthe Directorknew about the
construction defects at Quatama Paslearly a20123 (Pl.’s Resp. at 11-1Defs.’ Refy at 8)

During the summer months of 2016, several homeowners threatened to sue Lamplight,
Wilson, and McFerran regarding costs associated with repairs for the Quatamari3ankction
defects. Defs.” Reply at 11-12 In June 2016, a homeown&IM”) emailed Harris suggesting
thatWilson and McFerramwere breaching their fiduciary duties to the homeowners by
commencing repairs for the construction defects without knowing whether they would ever
recover the costgMiller Decl. Ex. 7, at 1) Harrisemailed Wilson and McFerran, asking them if
he could respond, and thagreed. iller Decl. Ex. 8, at 1) Harris then sent a letter to JM,
stating “disagreement dsic] not mean that the Board is breaching its fiduciary dutyiilé¢r
Decl. Ex. 8, at 4-5 During the two months that followed, Harris met with Wilsord McFerran
by telephone and in person averal occasions to discuss timneownes’ allegations. Defs.’

Reply at 11-19

% The Association asserts that Hamlid not discover these documents until shortly
before sending the June 2017 “n@presentation” letter, but Defendants claim thaDirectors
had numerous conversations with Harris during the summer of 2016 about their discovery of the
construction dfects (Pl.’s Resp. at 1-12; Defs.” Reply at § It is unnecessary for the Court to
resolve this factual dispute for tperpose of deciding this motion.
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On August 29, 201@amon Henrie (“Henrie’))an attorney for several homeowners, sent
a letter to Harris aniarcus Eyth (“Eyth”), counsel for Lamplight and RBG place Lamplight,
Wilson, and McFerran “on notice of my clienitstent to pursue claims against each of these
entities . . . .(Miller Decl. Ex. 14, at 1-3 On September 1, 2016arris drafted and sent a
responséo Henrie, after soliciting feedback from Wilsand McFerraron an initial draft.
(McFerran Decl. to Decatur Defs.” Reply Ex. F, at.1

In January 2017, th@uatama ldefendantsnoved for leave to amenteir third party
complaintto assert claims againste Directorsn their individual capacitie®r contribution
based upon their alleged breach of fiduciary duty for failing to make timely repairs
development.@efs.” Mot. at 24 Pl.’s Resp. at40; see generalliller Decl. Ex. 11) VF
tendered thelaimsto the Directors and Officef$D&0”) insurance carrier on behalf of the
Directors. Defs.” Reply at 45.) The D&O insurance carriaresponded directly to VFDgcatur
Defs! Reply at 4-5 McFerran Decl. to Decatur Def&eply Ex. G, at 2

At the end of March 2017, Wilson aMtFerran stpped down from the Board as part of
a planned transition to homeowner control of the Associatiinis (Resp. al 1) Shortly before
the Board turnover, Harris emailed Wilson and McFerran to inform them that hedeged a
settlement offer fronthe Quatama Idefendants(Vial Decl. Ex. 34, at 1-2 Harrisstated he
believed “we can do better than [the offednd recommended that Wilson and McFerran defer
the decision to the Association’s new board of direcigisat 1) Wilson and McFerran each
responded that they agreed with that course of adtibh

In April 2017, theQuatama ldefendants filed a motion for summary judgment, arguing
that theDirectorsknew about the cotsictiondefects more than two years beftire lawsuit

was filed, thust was timebarred (See generallyial Decl., Ex. 39) The same month, Harris
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exchanged several emails witie Directorsregarding scheduling their deposition®Quatama
I. (Miller Decl. Ex. 1Q at £10.) In one of these emails, Wilson asked Harris whether they should
postpone the deposition prepion they hagbreviouslyscheduled because the depositions had
been postponedld. at 5)

In May 2017, VF sent a letter to Eyslating that the recentlglected board of directors
did na believe it was in the Association’s interests to sign a common interest agréetvesgn
the Association, Wilson, Decatur, RBC, and Lamplifitial Decl. Ex. 36, at 1-3

On June 19, 201 Harris sent a letter tihe Directoranforming them that the
Association was considering filing a breach of fiduciary duty lawsuit agaimstitheed on their
failure to file a timely lawsuit after their discovery of the construction def@dis Decl. Ex.
42, at 1-2) The letter statedjt appears . . the Associatiors interests are no longaligned with
your interests.”If. at 1) Harris informedhe Directorghat while he had initially intended to
defend their depositions as former directors and officers of the Associatiooildeno longer
do so, and that they should consult their own counselat(1-2.) The Directoreach atteghat
until around the time theseceivedhis letter they believed VF represented them as individuals.
(Wilson Decl. T 7McFerran Decl. I ;7Anderson Decl. 1.9

As a result of receiving the letteéheDirectors retained attorney Kurt Peterson
(“Peterson”) to represent thenMi¢Ferran Decl. 1.9 On July 10, 201 Reterson s# a letter to
Harris, dojecting to subpoenas Harris intended to serve upobitketors, and stating “my
clients very definitely believe that they had an attordesant relationship with your firm.”

(Miller Dedl. Ex. 2, at 1-2 On July 172017,Peterson sent a letter to VF attorney Michael Vial

* The parties had drafted, but never execuaezthmmon interesigreement in February
2016, shortly after the Association fil€luatama 1 (Harris Decl.{ 11)
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(“Vial”) informing himthat if VF pursued litigation against the Directors on behalf of the
Association, he would move thsqualify VF as counsel.Miller Decl. Ex. 4, at 2

In August 2017, the Washington County Circuit Court granted the defendants’ motion for
summary judgment iQuatama | (See generalliviller Decl. Ex. 16)

In October 2017the Associatioriled thislawsuit in Washington County Circuit Court,
asserting claims for fraud, negligent misrepresentation, breach of figldctsiy and unlawful
trade practiceECF No. 1, Attach. 2 In January 2018, Defendamé&novedthe action to
federal court(ECF No. 1) In May 2018 the Direcorsfiled themotion to disqualify counsel
currently before the Court(ECF No. 21) Defendants Decatur and McFerran (collectivétg,
“Decatur Defendants”) filed a notice miinder in the motion.ECF No. 22)

ANALYSIS

STANDARD OF REVIEW

The district court has discretion to disqualify an attorney fasctionof its responsibility
for controlling the conduatf lawyers practicing before the district cauBas-A—Tron of Az. v.
Union Oil Ca, 534 F.2d 1322, 1325 (9th Cir. 1916@pting that a district coumnay use its
discretion to disqualify an attorney if there is a sound basis for doing so). “Theteumpe
interests involved in a conflict of interest case require the court ke stiilelicate balance that
prevents unreasohke restrictions on an attorney’s ability to practice law whid@@theless
upholding the system’s integrity requiring a high standard of proof on the party moving to
disqualify . . 7 Brooks v. CaswelNo. 3:14-€v—1232—-AC, 2015 WL 1137416, at *4 (D. Or.

Mar. 12, 2015)citing Smith v. ColeNo CV 05-372-AS, 2006 WL 1207966, at *1—*2 (Dr.

> A motion to disqualify counsel is a nondispositive motiam therefore aagistrate
judge has jurisdiction to resolve it pursuan®U.S.C. § 636(b)(1)(ASeeHowe Inv., Ltd. v.
Perez Y Cia. de Puerto Rico, In86 F.Supp. 2d 106, 113(P.R.2000)(holding that a motion
to disqualify is a nondispositive motion over which a magistrate judge has juaslicti
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Mar. 2, 2006)) Despite théhigh standard of proof, “any doubts must be resolved in favor of
disqualification.”Smith 2006 WL 127966, at *gciting Sauer v. Xerox Corp85 F. Supp. 2d
198, 199 (W.D.N.Y. 2000) see alsaGonzales vCent Elec Coop, Nos. 08ev-6236H0O, 08
cv-6240-HO, 2008 WL 11409430, at *2 (D. Or. Oct. 23, 20@83%olving dispute of fact in favor
of party seeking disqualification).

Oregon law governs this mattezdause federal courts apply state laweterminng
matters of disqualificatiarSeeln re Cty of Los Angele223 F.3d 990, 995 (9th Cir. 2000)
(“[F]ederal murts apply state law in determining matters of attorney disqualificatiding’).
federal carrtidentifies aconflict of interestjt has the discretion to disqualify counsgte
Erickson v. Newmar Corp87 F.3d 298, 303 (9th Cir. 1996)

Il. DISCUSSION

Defendants argue that VF's representatiothefAssociatiorn this matter violates
Oregon Rule of Professional Conduct (“RPC”) 1.9, which prohibits an attorney from
representing a client whose interests are malieadverse from those of a former cliemta
matter that is substantially relatedthout the written consent of all parti@¢Defs.’ Mot. at 69
(citing Or. R. Prof'l Cond. 1.9(3)) Defendantsrgue that the Directosubjectively believed
that VF repreented them and that this belief was objectively reason&l@és.{ Mot. at 1326.)
Further, Defendan@rguethatbecause fathis belief, the Directorturned over theirmdire files
to VF and shared confidential informatiasith VF’s attorneys, believing that it was protectsd

the attorneyelient privilege. Defs.” Mot. at 1112.) Accordingly, Defendants assert that VF's

® In their Reply, the Decatur Deafdants also argue that VF must be disqualified because
Harriswill be a necessary witness in the instant litigation. Because the Court fatd&=h
should be disqualified on the basis of a former client conflict of interest) netiseparately
address the Decatur Defendants’ argumédcétur Defs.” Reply at-8.)

PAGES8 —OPINION AND ORDER


https://www.westlaw.com/Document/I72e6037cdd0611daa222cd6b838f54f9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/I2c615a787df811da87c4940c165fa964/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I32f04cfb53b711d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_199
https://www.westlaw.com/Document/I32f04cfb53b711d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_199
https://www.westlaw.com/Document/I0838f3f0350c11e8a054a06708233710/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I0838f3f0350c11e8a054a06708233710/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Icbf195d1798c11d9ac1ffa9f33b6c3b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_995
https://www.westlaw.com/Document/I1931f578930e11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_303
https://ecf.ord.circ9.dcn/doc1/15116620967?page=11
https://www.osbar.org/_docs/rulesregs/orpc.pdf
https://ecf.ord.circ9.dcn/doc1/15116620967?page=18
https://ecf.ord.circ9.dcn/doc1/15116620967?page=16
https://ecf.ord.uscourts.gov/doc1/15116663674

continued representation of the Association would be higitdjpudicial to their interests in the
current litigation. [d.) The Court agrees.

A. Legal Framework

The Oegon Supreme Court hagiculateda twopart test to determine whetheerconflict
of interest existsinder RPC 1.95eeln Re Bristow 301 Or. 194, 201 (198§$etting forth
analytical framework to resolve conflict of interest issues under OregonTlhefjrst step is to
determine whether an attornelyent relationship existedd. If the court determines that such a
relationship existed, it should then analyze whether, under the applicablearatanflict
occurredld. Here, the Associatioacknowledgeghatthe current matter is substantially related
to Quatama ] that the parties are materially adverse, and that therefore a conflictfexists
formerly represented the Direct®rThus, the only issue for the Court to decsdehetheran
attorneyclient relationshipgexisted between VF and tBerectors.

“The existence of a lawyetient relationship does not depend upon a formalized
agreement.In re HassenstglB825 Or. 166, 172 (1997An attorneyelient relationship may be
implied when two elements are present: “(1) the putative client subjectivelydseties
relationship exists an@) the putativeclient’s belief is objectively reasonable and based on
evidence of objective facts on which a reasonable person would rely as supporternrexs
that belief.”Jimenez v. Rivermark Comm.edit Union No. 3:15€v-00128-BR, 2015 WL
2239669 at *4 (D. Or. May 12, 2015{citing In re Weidney 310 Or. 757, 768 (199@guotation
marks omitted))Proof of the objective reasonableness of a party’s belief in the existence of an
attorneyclient relationshighould be based upon “facts on which a reasonable person would rely
as supporting [the] existence” of ta#torneyclient relationshipincluding evidence that “the
lawyer acted in a way that would induce a reasonable person in the client’s posiéilyroio the

lawyer’s professional adviceWeidner 310 Or. at 770Further, “[tlhe evidence must show that

PAGE9 —OPINION AND ORDER


https://ecf.ord.circ9.dcn/doc1/15116620967?page=16
https://www.westlaw.com/Document/I4ceda891f3a411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_201
https://www.westlaw.com/Document/I4ceda891f3a411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4ceda891f3a411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I825b807df56f11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_172
https://www.westlaw.com/Document/Ia24abab7fa3311e4a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia24abab7fa3311e4a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id3504392f79911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_768
https://www.westlaw.com/Document/Id3504392f79911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_770

the lawyer understood or should have understood that the relationship existed, or tniedhas
the lawyer was providing professional assistance or advice on behalf of the prltative. . "

Id. If the lawyer should have understabdt a relationship existeat was providing professional
assistance on behalf of the client, his or‘tsebjective belief in the nonexistence of a
relationship is irrelevantAdmiral Ins. Co. v. Mason, Bruce & Girard, In&p. Civ. CV 02—
818-HA, 2002 WL 31972159, at *2 (D. Or. Dec. 5, 2002)

B. The Directors Had a Subjective Belief that VF Represented Them

Under the firsprong of theWeidnertest, a personlaiming the existence of an attoraey
client relationship must demonstrate thathad the subjective belief that the relationship existed.
Weidner 310 Or. at 768There is no requirement that the person submit any documentary
evidence beyond his own testimony to establish this subjective iSeswesterlund Log
Handlers, LLC v. EslemNo. 3:16ev-922-Sl, 2018 WL 614706, at *10 (D. Or. Jan. 29, 2018)
(acceptinghe parties’ testimony that they believed attorney represented them as sufficient to
demonstratsubjective intent)Here, ech of theDirectors submitted declarations asserting that
they believed VFserved as theilegal counselvith regardto theirBoard serice. (Wilson Decl.

17 37; McFerran Decl. 1-5; AndersonDecl. {1 36.) Further, each of the Directostated that
had they believed VF did not represent them, they would have hired their own counsel to
represent them before providing ith any of their files relang to theQuatama Park
development.\Wilson Decl. { 5McFerran Decl.  4AAnderson Decl. 1.4 These declarations
are sufficient to establish that the Direstsubjectively believethey had an attorneshent
relationship with VF

I

PAGE 10 —OPINION AND ORDER


https://www.westlaw.com/Document/Id3504392f79911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_770
https://www.westlaw.com/Document/I20f9e270540411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I20f9e270540411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Id3504392f79911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_768
https://www.westlaw.com/Document/Ib3d6f73005d611e8a9cdefc89ba18cd7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_10
https://www.westlaw.com/Document/Ib3d6f73005d611e8a9cdefc89ba18cd7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_10
https://ecf.ord.circ9.dcn/doc1/15116620970?page=2
https://ecf.ord.circ9.dcn/doc1/15116620970?page=2
https://ecf.ord.circ9.dcn/doc1/15116620971?page=2
https://ecf.ord.circ9.dcn/doc1/15116620969?page=2
https://ecf.ord.circ9.dcn/doc1/15116620970?page=2
https://ecf.ord.circ9.dcn/doc1/15116620971?page=2
https://ecf.ord.circ9.dcn/doc1/15116620969?page=2

C. The Directors’ Belief Was Objectively Reasonable

The Directors’ belief that VF represented them wlajgctively easonabléor several
reasonsupported by documentary evidence in the re@edWeidner 310 Or. at 77Qnoting
thataclient’s belief inthe existence of attorneglient relationship must be supported by
objective facts)

First, neither the general representation agreement nor the contingent fee agreement
between the Association and ¥¢Bntained any provisiorexpresslydisclaimingVF’'s
representation of board members. Furthermore, VF never infdhadairectors in writing that
VF did not represent thef.

Second, after the Directongere served with subpoenasQuatamal, Harrisrequested
that they turrovertheir entire files to VF so that Harrteuld perform a privilege reviewP(’s
Resp. at 32Defs.” Reply at § While the Associatiorassers that Harris was only concerned
about preserving privilege on behalf of the Association, a reasonable person in the posigon of
Directors would believélarris was also acting e Directors’ interestgPl.’s Resp. at 1)1 The
fact thatHarrisdid not advise the Defendants to retain their own counsel to review the
responsivaelocuments, which likelglsocontained personal information and non-Association
business, supports this conclusion. In additionpnefeer Wilson and McFerrdeft the Board,
Harrisplannedto prepare the Directors for their depositionQumtama ] as well as to defend

the depositions themselveSee generalliviller Decl. Ex. 1Q) It was reasonable for the

’ AlthoughHarris states in his declaration that he was confident that Wilson and
McFerran understood that he only represented the Association, an attorne\éstigeljelief in
the nonexistence of a relationship is irreleyaihthe or she pursued legal actiamsbehalf of
the client Admiral Ins. Co,.2002 WL 31972159, at *Zurther, in deciding a motion to
disqualify, a courmustresolve any doubts in favor of the party seeking disqualificaionth
2006 WL 127966, at *Zciting Sauer 85 F.Sup. 2d at 19%
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Directors to believe that tretorney whqorepares them for and defends their depositions was
acting as their counsel.

Third, when the Directoreerethreatened with breach of fiduciary dutgimsin their
individual capacitieson several occasio$arrisacted as ihe was providing legal assistance to
the DirectorsSeeWeidner 310 Or. at 77@Qnoting that to establish existence of an attorclesnt
relationship, “[tlheevidence must shothat the lawyer . .acted as though the lawyer was
providing professional assistance or advice on behalf of the putative cliet)t Thraughout the
summer of 2016after homeowners had allegétht the Drectors werebreaching their fiduciary
duties to the Associatiorlarris repeatedly met with McHan and Wilson to advise them how
to respond to the homeownesadlegatiors. Defs.” Reply at 1412.) In August 2016, when
Henrie wotethe Boarda letterto place them on notice that the homeowners intended to pursue
claims against the Directors fbreach of fiduciary duty, Harris responded on tlre@ors
behalf. McFerranDecl. toDecatur Defs.Reply Ex. F, at 1-4 Additionally, in January 2017,
after counsel for thQuatama ldefendants moved to amend their third-party complaint to add
claims againsthe DirectorsHarris tendered the claims to th&D insurance carriefDefs!

Reply at 5 McFerran Decl. to Decatur Defs.” Reply Ex. G, gt&ny of these events should
have put VF on notice that the interests of the Associatiothaise of the Directsrwere, or
could become, adverséF’s continued represéation of the Directa despitehese events
supports the conclusion that the Direct@asonably believed VF represed them.

The Association’sargumentsn response arenpersuasiverirst, the Associatiorassers
thatthe Directorgegularly sought counsel from other attornegsAssociation mattersotably
Grant counsel for LamplightRl.’'s Resp. at 14.6.) However, an attorneglient relationship

does not end merely because the client has sought or relied upon the advice of atidtipdgs.
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Seeln re Galton 289 Or. 565, 581 (198@in disciplinary proceedmp determining that an
attorneyclient relationship esited between attorney and a corporation even when the
corporation employed other counsel and did not have a retainer agreement witbrtieg Jatt
The Associatioralso argues that the Direcs¢dailed tomaintain the conflentiality of their
communicationsvith VF. (Pl.’s Resp. at 17-18However, alient’s disclosure of confidential
communications to a third party does not terminate the aftarent relationshipSee, e.gin

Re Cendant Corp. Sec. Litid.24 F. Supp. 2d 235, 24.N.J.2000)(holding thaformerboard
membeis disclosureof privileged informatiorto corporation’s audit committee was immaterial
to court’s determination thésbard member was represented by attartieys conflict of interest
existed).

The Association further arguésat any legal advice VF gatiee Directos was necessary
for VF to comply with RPC 1.13, which provides that “[a] lawyer employed or retained by an
organization represents the organization acting through its duly authorized cotstit{ffe.’s
Resp. afl8-20(citing Or. R. Prof'l Cond. 1.13(g)However,the rule also provides tha
lawyer shall explain the identity of the client when the lawyer knows or reasonablg ghow
that the organization’s interests are adverse to those of the constititarvdrom the lawyer is
dealing” Or. R. Prof’l Cond. 1.1@). As discussedbove, VF did not explain the identity of its
client(i.e., solely the Associationd the Directoreven after VF reasonably should have known
that the Association’s interests were adverse to the Directors’ individualststdreus, while
the Court acknowledges that VF could only repnésiee Association through its directors
pursuant to RPC 1.13(ahis rule does not obviate VF’s obligation to be clear about who it
represents ani identify any potential conflicts of intere§f. In re Conduct of CampbelB45

Or. 670, 681-82 (2009)nterpreting RPC 1.13 and holding that an attorney who had represented

PAGE 13 —OPINION AND ORDER


https://www.westlaw.com/Document/I9dec5c5ef39511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_581
https://ecf.ord.circ9.dcn/doc1/15116651452?page=25
https://www.westlaw.com/Document/I8ddfaaa553d711d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_247
https://www.westlaw.com/Document/I8ddfaaa553d711d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_247
https://ecf.ord.circ9.dcn/doc1/15116651452?page=26
https://ecf.ord.circ9.dcn/doc1/15116651452?page=26
https://www.osbar.org/_docs/rulesregs/orpc.pdf
https://www.osbar.org/_docs/rulesregs/orpc.pdf
https://www.westlaw.com/Document/I1c22ed9df4b211ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_681
https://www.westlaw.com/Document/I1c22ed9df4b211ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_641_681

abankruptcy estate couttbt later file a claim on behalf of the estate against the bakrupt
trustee).

Finally, the AssociatiorargueghatDefendants rely upon incorrect standaaseek
VF’s disqualification, specifically because the Oregon Supreme Gasineld that “the
appearance of improprietyhaynot be thesolebasis fordisqualification (Pl.’s Resp. at 27
(citing In re Ainsworth 289 Or. 479, 493 (1980)The Association is correct thiite appearance
of impropriety is not, standing alone, grounds for attorney discigiaein re Conduct of Jans
295 Or. 289, 294 (1983)[A] Ithough the existence of an ‘appearance of impropriety’ is not, of
itself, a basis for discipline, such conduct by a lawyer, if known to others, adversetyg affe
public confidence in the legal professigr-HHowever the Directors here have alleged a violation
of RPC 1.9 nota mere appearance of impropriety

D. Balancing of Interests

The Associatiorargues that it wilsuffer undue prejudicié the Court grants the motion
to disqualify counsel.The Court acknowledges the important interests on both sides of this
issue. As one court explainedt]fie court must balance the hardships to the client whose lawyer
is sought to be disqualified against the potential harm to the adversafe court balances.
. theneed to maintain the higbtstandards of the profession agamsiient's right freely to

choose his counselCendant 124 F. Supp. 2dt 249 (citations and quotation marks omitted).

® The Association also argues that Defendants have waived their ability to pursue the
motion through unreasonable delayl.’c Resp. at 3) However, the Court finds this argument
unpersuasive because even before the Association filed this lawsuit, Petersoiypbjaptied
to VF's continued representation of the Associatidfill¢r Decl. Ex. 4, at 1-29 See alsdrust
Corp. of Montana v. Piper Aircraft Corpr01 F.2d 85, 8{th Cir. 1983) (noting that a party
who does nbpromptly object to a former attorney’s representation of an adverse party may
waive that right, but not requiring that the objection be in the form of a motion to th} cour
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Here, theAssociatiorwill undoubtedly suffer prejudice F is disqualifiedas its
attorney. However, Defendants will suffer greater prejudice if VF continute a@sssociation’s
counsel in light ofts conflict of interestin particular, théirectors facesignificant prejudice as
a result of he confidential information, documents, and communications that VF obtained during
the course of its prior representati@specially with respect to the breach of fiduciduty
claims alleged against the DirectdrSeeCargill, 2007 WL 1813762, at *1giting Hull v.
Celanese Corp513 F.2d 568, 572 (2d Cir. 197%)Where it can be reasonably said that in the
course of the former representation titeraey might have acquired information related to the
subject matter of his subsequegpresentation, it is the cowgttuty to order the attorney
disqualified.”). Accordingly, the circumstances present hesmrantdisqualifying VF as the
Association’scounsel.

CONCLUSION

For the aforementioned reasons, the Court GRANTS Defendants’ Motion to Digquali
Counsel ECF No. 2}, and directs the Association’s new counsel to file a Notice of Appearance

within forty-five (45) days.

DATED this 3rdday of August, 2018. /%,/67/%&%%7

STACIE F. BECKERMAN
United States Magistrathudge

® While VF representeduring oral argument that it would shield Harris from further
involvement in these proceedings, this proffered solution will not cure the potaejiadice
becaus®therVF attorneys and staff were necessapiliyy to the information obtained from the
Directors, which remains in the possession of the firm. Nor is it compelling thassloeiation
now claims thahone of theelevant informatiorobtained by VF remains privileged, especially
where only VF has madbat determinatiorSeeCargill Inc. v. BudingNo. C\-F-07-3491L.J0O
SMS, 2007 WL 1813762, at *12 (E.D. Cal. June 22, 2Qini/geciding a motion to disqualify,
the district court hel that the party opposing attorney disqualification was nopiséion to
determine whether the documents in its possession, obtained from the adversegppriyri
proceeding, were confidential or privileged).
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