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HERNANDEZ, District Judge:

Plaintiff Jonna S. brings this action seeking judiceliew of the Commission&y final
decision to deny disability insurance benefit®IB”). This Court has jurisdiction pursuant to 42
U.S.C. 8 405(g). The Court affrms the Commissiosietecision.

PROCEDURAL BACKGROUND

Plaintiff applied for DIB on April 28, 2015, aleging an onset d#tépril 1, 2015. Tr.
742 Plaintiff’s date last insured is December 31, 2019. Tr. 36. Her application was denied
intially and on reconsideration. Tr. -888.

OnJuly 21, 2017, Plaintiff appeared with counsel for a telephonicngebefore an
Administrative Law Judge“ALJ”). Tr. 31. On November 17, 2017, the ALJ found Plaintiff not
disabled. Tr. 25. The Appeals Council denied review. Tr. 1.

FACTUAL BACKGROUND

Plaintiff alleges disabilty based on severe panic ledtaagoraphobia, severe anxiety, and

difficulty driving and being in crowds. Tr. 159. At the time ef lalleged onset date, she was 38

2 Citations to “Tr.” refer to the page(s) indicated in the official transcript of the administrative
record, fled herein as Docket No. 12.
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years old. Tr. 24. She has a high school education and |exantework experience as a legal
assistant, a sales attendant, and a caregiver. Tr. 24.
SEQUENTIAL DISABILITY EVALUATION

A claimant is disabled if they are unable to “engage in any substantial gainful activity by
reason of any medically determinable physical or memjpairment which . . . has lasted or can
be expected to last for a continuous period of not less than 12 months[.]” 42 U.S.C.

88 423(d)(1)(A), 1382c(a)(3)(A). Disability claims are evaluatedoaling to a five-step
procedure. See Valentine v. Corinpb74 F.3d 685, 689 (9th Cir. 2009) (in social security cases,
agency uses five-step procedure to determine disability).cl@imant bears the ultimate burden
of proving disability. 1d.

In the first step, the Commissioner determines whethgaimant is engaged in
“substantial gainful activity.” If so, the claimant is not disabled. Bowen v. Yuckert, 482 U.S. 137,
140 (1987) 20 C.F.R. 88 404.1520(b), 416.920(b). In step two, the Commissioner determines
whether the claimant has a “medically severe mmpairment or combination of impairments.”

Yuckert, 482 U.S. at 14@1; 20 C.F.R. 88 404.1520(c), 416.920(c). If not, the claimant is not
disabled. Id.

In step three, the Commissioner determines whether the claimant’s impairments, singly
or in combmation, meet or equal “one of a number of listed mmpairments that the [Commissioner]
acknowledges are so severe as to preclude substantial gainful activity.” Yuckert, 482 U.S. at 141
20 C.F.R. 88 404.1520(d), 416.920(d). If so, the claimant is conclusively presuiieledglisf
not, the Commissioner proceeds to step four. Yuckert, 482 U.S. at 141.

In step four, the Commissioner determines whether ldimeact, despite any

impairment(s), has the residual functional capacity (RIB(erform their“past relevant work.”
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20 C.F.R. 88 404.1520(e), 416.920(e). If the claimant can perform past rel@rintthe
claimant is not disabled. If the claimant cannot perfornt fgdesvant work, the burden shifts to
the Commissioner. In step five, the Commissioner musblsh that the claimant can perform
other work. Yuckert, 482 U.S. at 1442; 20 C.F.R. 88 404.1520(&f), 416.920(e)()). If the
Commissioner meets [his/her] burden and proves thatldimant can perform other work that
exists in the national economy, then the claimant idisabled. 20 C.F.R. 88 404.1566,
416.966.
THE ALJ’S DECISION

At step one, the ALJ determined that Plaintiff has ngaged in substantial gainful
activity since April 1, 2015. Tr. 18. Next, at steps two and threeALJ determined that
Plaintiff has the following severe impairment$A panic disorder with agoraphobia, anxiety, and
depression.” Tr. 18 However, the ALJ determined that Plaintiff’s impairments did not meet or
medically equal the severity of a listed impairment. Tr.AtStep four, the ALJ concluded that:

[Plaintiff] has the residual functional capacity to perform a fulgeaof work at all
exertional levels but with the following nonexertionalititions: She is limited to
jobs with a reasoning level of 2 or less. She is mitegpedorming simple and
routine tasks. She is limited to simple work-related desisi@®he is limited to
occasional contact with the public.
Tr. 20. Because of these limitations, the ALJ concludet Riaantiff could not perform her past
relevant work. Tr. 24. But at step five, the ALJ found thatethare jobs that exist in significant
numbers in the national economy that Plaintiff can perfsuch asindustrial cleaner,” “motel
cleaner; and “electronics worker.” Tr. 25. Thus, the ALJ concluded that Plaintiff is not diséble
Tr. 25-26.
i

i

4 - OPINION & ORDER



STANDARD OF REVIEW
A court may set aside the Commissioeedenial of benefits only when the
Commissiones findings “are based on legal error or are not supported by substantial evidence
in the record as a whole.” Vasquez v. Astrue, 572 F.3d 586, 591 (9th Cir. 2009) (internal
guotation marks omitted):Substantial evidence means more than a mere scintilla but less than a
preponderance; it is such relevant evidence as a reasonatilamight accept as adequate to
support a catusion.” Id. (internal quotation marks omitted). The court considezsrebord as a
whole, including both the evidence that supports and defrantsthe Commissionés decision.
Id.; Lingenfelter v. Astrue, 504 F.3d 1028, 1035 (9th Cir. 200Where the evidence is
susceptible to more than one rational interpretation, thEsAlecision must be affirmed.”
Vasquez, 572 F.3d at 591 (internal quotation marks and brackets onsedylso Massachi v.
Astrue, 486 F.3d 1149, 1152 (9th Cir. 200 here the evidence as a whole can support either
a grant or a denial, [the court] may not substitute [itdpmeent for the AL3E”) (internal
guotation marks omitted).
DISCUSSION
Plaintiff argues that the ALJ erred i) rejecting Plaintiff’s subjective symptom
testimony; (2) rejecting the opinion of liesCody, NP, and Tracey Columb, MD;) {@ding
that Plaintiff’s impairments did not meet or equal a listed impairment at Step 3; and (4) failing to
conduct an adequate Step 5 analysis. Plaintiff also argakeswhen considering a second letter
from Leslie Cody, NP, submitted to the Appeals Courgilbstantial evidence demonstrates
that Plaintiff is disabled. The Court disagrees.
i

i
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[ Subjective Symptom Testimony

Plaintiff argues that the ALJ erred in discounting $éjective symptom testimony. Pl.
Br. 11, ECF 13. The ALJ is responsible for determining credibilitgsqviez, 572 F.3d at 591. In
assessing a claimant’s testimony about subjective pain or the mtensity of symptoms, the ALJ
engages in a two-step analysis. 20 C.F.R. 88 404.1529, 416.929. The firss atdgeshold test
in which the claimant must present objective medicadeece of an underlying impairment that
could reasonably be expected to produce the symptoms aleged. Madhstaue, 674 F.3d
1104, 1112 (9th Cir. 2012Yommasettiv. Astrue, 533 F.3d 1035, 1039 (9th Cir. 2008). At the
second stage of this analysis, absent affirmative ewdehenalingering, the ALJ must provide
clear and convincing reasons for discrediting the claimant’s testimony regarding the severity of
the symptoms.Carmickle v. Comm’r Soc. Sec. Admin, 533 F.3d 1155, 1166 (9th Cir. 2008)
Lingenfelter, 504 F.3d at 1036.

The ALJ must make findings that are sufficiently speddiqgpermit the reviewing court to
conclude that the ALJ did not arbitrarily discredit the claimant’s testimony. Ghanim v. Colvin,
763 F.3d 1154, 1163 (9th Cir. 2018own-Hunter v. Colvin, 806 F.3d 487, 493 (9th Cir.
2015). Factors the ALJ may consider when making such detéonmainclude the objective
medical evidence, the claimant’s treatment history, the claimant’s daily activities, and
inconsistencies in the testimony. Ghanim, 763 F.3d at;Ill&&masetti, 533 F.3d at 1039. In
addition, conflicts between a claimant’s testimony and the objective medical evidence in the
record can undermine a claimant’s credibility. Morgan v. Comm r Soc. Sec. Admin., 169 F.3d
595, 600 (9th Cir. 1999).

When the ALJ’s credibility findings are supported by substantial evidence in the record,

the reviewing court “may not engage in second-guessing.” Thomas v. Barnhart, 278 F.3d 947,
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959 (9th Cir. 2002). But a general assertion that the plaistifiot credible is insufficient; the
ALJ must “state which . . . testimony is not credible and what evidence suggests the complaints
are not credible.” Dodrill v. Shalala, 12 F.3d 915, 918 (9th Cir. 1992 also Morgan, 169
F.3d at 599.

Plaintiff last worked in April 2015 at a law firrfiorganizing fles and working on billirg
for ten to twelve hours a week. Tr. 40. In order travel to anddsjpea at the office, Plaintiff
had to take medication. Tr. -390. Plaintiff's job ended because Plaintiff’s employer “didn’t
want [her] to work because [she] couldn’t drive anywhere.” Tr. 40. For a few days in 2016,
Plaintiff also did some accounting for a neighbor, but sheadpet the FBI raided her
employer’s home. Tr. 42-43.

Plaintiff testified that she has otherwise been unébleork due to panic attacks, fear of
traveling, severe depression, and side effects from hecatiedi Tr. 43. Plaintiff also struggles
to travel over bridges and on the freeway. Tr. 39. Her routes thabe planned. Tr. 39. If she
does not leave the house, she can avoid having panic afack8. But she has them frequently
if she does. Tr. 48. Her panic is triggered by stressful isiisat Tr. 48. For example, at the
hearing she testified that she had panic attacks aew thp during the week leading up to her
trip downtown for the hearing. Tr. 48. She has a fear of unkrelwations and experiences
panic in anticipation of leaving her home. Tr-48.

Since her last job, Plaintiff has stayed at home cdoingper son and working around the
house. Tr. 4345. She spends her days doing odd jobs around her home, like painting,
organizing, cleaning, and yard work. Tr. 43, 46. Plaintiff cares & famiy dog, including
occasionally walking him for 25 minutes up the street and back6ltShe also cares for her

ten-year-old son, who has autism spectrum disorder. Tr. 38, 45iffPlamakes him breakfast,
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gets him ready in the morning, and drives him to school. Tr. 45lagmwhen she takes a beta
blocker, she cannot drive on the main road and takes thetrgdés sturning a 15-minute drive

into a 30-minute drive. Tr. 45. Sometimes she has to pull oktake a break. Tr. 45, 48.
Plaintiff usually makes her family dinner. Tr. 47. Butdays when she is unable to grocery shop
and adequately plan ahead, her husband cooks instead. Tr. 4Bf Rahfied she does not
engage in many other actities, but she can go outhetHamily if it is planned. Tr. 47.

The ALJ gave threecasons for discounting Plaintiff’s subjective symptom testimony: (1)
Plantiff’s activities of daily living; (2) Plaintiff’'s treatment record; and (3) lack of support from
the objective medical evidence. Because two of these geaserclear, convincing, and
supported by substantial evidence in the record, the Calst timt the ALJ did not err in
discounting Planiff's subjective symptom testimony.

A Activities of Daly Living

Contradiction with a claimant’s activities of daily living is a clear and convincing reason
for rejecting a claimant’s testimony. Tommasetti, 533 F.3d at 1039. There are two grounds for
using daily activities to form the basis of an adverselibiity determination: (1) when activities
meet the threshold for transferable work skills and (2) when activities contradict a claimant’s
other testimony. Orn v. Astrue, 495 F.3d 625, 639 (9th Cir. 20&ever, “disability
claimants should not be penalized for attempting to lead ndiueal in the face of their
limitations,” Reddick v. Chater, 157 F.3d 715, 722 (9th Cir. 198&) “the mere fact that a
plaintiff has carried on with certain daily activitiesuch as grocery shopping . . . does not in any
way detract from his credibility,” Webb v. Barnhart, 433 F.3d 683, 688 (9th Cir. 2005) (citing
Vertigan v. Halter, 260 F.3d 1044, 1050 (9th Cir. 200L) impact a claimant’s credibility, the

activity has to be “inconsistent with claimant’s claimed limitations.” Reddick, 157 F.3d at 722.
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The ALJ cannot mischaracterize statements and docurnetiie record or take these out of
context to reach his conclusion on the claimant’s credibility. Id. at 72223.

The ALJ found that Plaintiff’s “allegations regarding the intensity, persistence, and
imiting effects of her anxiety symptoms [are] incoresigt with her testimony regarding her
activities and abilities.” Tr. 22. In so finding, the ALJ cited Plamntiff’s ability to help at her son’s
school, go to the store, drive, and volunteer. Tr. 22. She notediaimiffPwas able to walk two
mies five times a week and do various actvities arotedhbuse. Tr. 22. The ALJ also cited
Plaintiff’s ability to walk her pet dog and care for her son, who has special nge@2. T

Here, the ALJ’s reasoning—at least in partis supported by substantial evidence. The
ALJ erred in citing Plaintiff’s ability to walk two to five miles, care for her son, and do various
activities around the house because nafithese activities are inconsistent with Plaintiff’s
aleged limitations.However, Plaintiff’s testimony as to why she is unable torkve
inconsistent with her abiity to drive and engage in rodfwvities outside of her home. For
example, Plaintiff testified that she stopped working beches@ositon required driving and it
was “impossible for her to do that.” Tr. 40. She explained that she is unable to work because of
panic attacks and fear if she has to drive somewhere oatalg to get to a destination to work.
Tr. 43. Plaintiff also stated that she has panic attacisefrdly if she must leave the house or in
anticipation of going out. Tr. 48. However, she also tektifleat she can go out with family if
she plans it, and she drives her son to school every day wha fiteen- to thirty-minute drive
depending on the route. Tr. 45, #4& late as May 2017, chart notes suggest Plaintiff codld sti
drive and carry out other activities if pre-planned andli@r. Tr. 687 (increase in anxiety and
panic attacks, worse in morningnxiety in “afternoon is fine unless she gets stuck in traffic”;

had to pull over ote when son was in the car; “cannot drive on freeways and will leave 30
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minutes early to allow herself time to take side streets™; “has to shop in same grocery store . . .
stil gets nervous and a few times she had such semsiety she had to leave befgaying.”),
690 (notes “some anxiety with driving and going somewhere in the morning” and anxious if
eating somewhere n@w706 (takes lorazepam when “has go to a large enclosed place like
target”), 225 (2015 chart note after plaintiff lost her job reflecting esywxand difficulty driving
over bridges and on freeways, but also notes Plamtiff is “helping out at school more and
challenging herself and going to the store”). Records from the years prior to her aleged onset
date, when Plaintiff was stil working, suggest a similavel of functioning. Tr. 230 (2014 chart
note that she started a new posttion and gets anxietgkaitden driving, so she avoids bridges
and freeways and sometimes has to pull over to do breathinggteshrand tapping), 238 (2014
chart note indicating “crazy summer” with situational stressors but “working for a new lawyer
and loves it”), 248 (2013 chart note indicting increased anxiety but taking her mom to medical
appointments),715 (2012 chart note indicating Plaintiff had a lot of anxiety but “not as bad as
she was in the past” and able to drive over bridges and work five days a week for five hours).
Although there are reports in the record of Plantiff’s increased panic and anxiety, see tr. 687,
696 712, the record as a whole supports the ALJ’s conclusion that her activities of daily Iving-
particularly as reflected in her medical recerdio not support the level of functioning alleged.
B. Course of Treatment
In assessing a claimant’s credibility, the ALJ may consider the effectiveness of any
medication, see Orteza v. Shalala, 50 F.3d 748, 750 (9th Cir. ¢99b{ors that the adjudicator
may consider when making such credibility determinatimofide the . . . effectiveness or
adverse side effects of any pain medication[.]”), and evidence of conservative treatment, see

Parra v. Astrue, 481 F.3d 742, 751 (9th Cir. 2Q0[B]vidence of conservative treatment is
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sufficient to discount a claimant's testimony regarding severity of an impairment.”). However,
because “[c]ycles of improvement and debilitating symptoms are a common occurrence, . .. it IS
error for an ALJ to pick out a few isolated instances of inrgm®@nt over a period of months or
years and to treat them as a basis for concluding a claimant is capable of working.” Garrison v.
Colvin, 759 F.3d 995, 1017 (9th Cir. 201B}ports of improvement “must . . . be interpreted

with an awareness that improved functioning whie beiegtéd and while limiting
environmental stressors does not always mean that a clagaarftinction effectively in a
workplace.” Id.

The ALJ faund that Plaintiff had “little treatment for her mental health issues during the
period at issue beginning April 1, 2015, other than visits for memlicatianage metit
and that Plaintiff’s medications were effective. Tr. 21. The ALJ also noted that Plaintiff did not
have a history of psychiatric hospitalization, “other than a history of treatment for 15 hours in a
hospital emergency room for psychosis following her son’s birth n 2007.” Tr. 21-22.

The ALJ’s characterization of Plaintiff’s treatment history is supported by substantial
evidence.The Court is generally wary of discounting a claimant’s testimony regarding
imitations caused by a mental impairment due to consezvatiimited treatment. See
Regennitter v. Comm r of Soc. Sec. Admin. 166 F.3d 1294, 1299300 (9th Cir. 1999 W]e
have particularly criticized the use of a lack of treatrie reject mental complaints both
because mental ilness is notoriously underreported anddgetasi a questionable practice to
chastise one with a mental impairment for the exercisgoof judgment in seeking
rehabilitation.”). However, in this particular case, the Court finds thiat reason is clear and
convincing. Plaintiff’s treatment during the relevant period has largely consisted of medication

management appointments with Leslie Cody, NP. Tr-@825686-845. Plaintiff has had only
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seven appointments for medication management sinceldgadaonset date, tr. 2289, 687

709, and the record reflects no additional therapy or treatimehier mental health conditions
during this ime, see Marney v. Berryhill, No. 3:16V-01759-JE, 2017 WL 4391716, at *11 (D.
Or. Sept. 12, 2017), report and recommendation adopted, NoC¥4®BL759-JE, 2017 WL
4369480 (D. Or. Sept. 29, 201(#hding the ALJ did not err in finding that the plaintiff’s

treatment for her psychiatric impairments was conseevaind effective with anti-depressant
and anti-anxiety medications and mental health counseling). In her consultative psycholbgica
examination she confrmed this lack of additional therapplaming that she has seen
psychotherapists from time to time but “since there was no progress, she discontinued

psychotherapy and isn’t doing anything.” Tr. 268.

In addition, though Plaintiff reported consistent symptomsnxiéty from driving and
leaving her house, she also told her provider that her amedis were effective. For example, in
September 2015, Plaintiff reported that a beta blocker worked well ttolcber physical
response to anxiety. Tr. 706, 699 (anxiety better with propranolol), 693 (podgraelps a lot
and has not needed the lorazepam as often as a consequence)ediigms are helping and
propranolol “helps a lot”), 225 (tried the hydroxyzine which works). Though there are nismen
in the record where her symptoms were exacerbated, riyeses of heightened symptoms
appear to be largelythough not exclusively-associated with situational stressors. See tr. 687
(anxiety and panic attacks since the election, and warixiggered by dental work). But see ftr.
696 (noting panic attacks lately while driving, and a receperence where she was stuck in
NE Portland for five hours because she could not drive honeordingly, substantial evidence
supports the ALJ’s finding that Plaintiff’s medication was effective and her treatment limited

during the period in question.
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C. Objective Medical Evidence

The ALJ is instructed to consider objective evidence in considering a claimant’s
symptom allegations. 20 C.F.R. 8 416.929(cj(®)bjective medical evidence ... is a useful
indicator to assist us in making reasonable conclusions #igouttensity and persistence of
your symptoms|.]”). Inconsistency between Plaintiff’s testimony and the objective medical
record is a valid reason to discount Plaintiff’s testimony. See Connett v. Barnhart, 340 F.3d 871,
874 (9th Cir. 2003jaffirming the ALJ’s credibility finding when the plaintiff’s testimony of
weight fluctuation was inconsistent with the medicadord). And in some cases, the ALJ can
discount claimant testimony when that testimony is not suggday the objective medical
record. Sedatson v. Comm ’r Soc. Sec. Admin., 359 F.3d 1190, 1196 (9th Cir. 2007)Graphic
and expansive’ pain symptoms could not be explained on objective, physical basis by claimant’s
treating physician.””); Burch, 400 F.3d at 681 (The ALJ could consider mid findings on MRIs
and Xrays in discounting the plaintiff's testimony as to her back pain.). But this may not be the
ALJ’s sole reason for discounting a claimant’s testimony: “the Commissioner may not discredit
the claimant’s testimony as to the severity of symptoms merely becaugeatbeunsupported by
objective medical evidence.” Reddick, 157 F.3d at 722.

The ALJ concluded that Plaintiff’s “allegations of disabling impairments are not
supported by the treatment records and the objective evidesgecifically pointing to normal
mental status exams. Tr.-22. This conclusion is not convincin@laintiff’s normal mental
status exams at these appointments do not conflict Riihtiff’s impairments of agoraphobia,
anxiety, and panic. See Ghanim v. Colvin, 763 F.3d 1154, 1164 (9th Cir. 2014) (hating t
“observations of cognitive functioning during therapy sessions [did] not contradict [the

plaintiff's] reported symptoms of depression and social anxiety”). However, because the ALJ has
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provided two other clear and convincing reasons supported bpstadisevidence for
discounting Plaintiff’s subjective symptom testimony, the Court finds that the ALJ did not err in
discounting Plaintiff’s subjective symptom testimony.
. M edical Opinion Evidence

Plaintiff argues that the ALJ erred in rejecting thedical opinion evidence from Leslie
Cody, NPco-signed by Tracey Columb, MD. Pl Br. 8. There are three tgpesedical
opinions in social security cases: those from treatingmixng, and non-examining doctors.
Lester v. Chater, 81 F.3d 821, 830 (9th Cir. 1995). If no confict arises betvezbraihsource
opinions, the ALJ generally must accord greater weighhetapinion of an examining physician
over that of a reviewing physiciand., and more weight is given to an examining physician than
to a nonexamining physicianeeaGarrison v. Colvin, 759 F.3d 995, 1012 (9th Cir. 2014). If a
treating or examining physician’s opinion is not contradicted by another physician, the ALJ may
reject it only for clear and convincing reasons; Widmark v. Barnhart, 454 F.3d 1063, 1067
(9th Cir. 2006). Even if one physician is contradicted by angihgsician, the ALJ may not
reject the opinion without providing specific and legitimagasons supported by substantial
evidence in the record. Orn, 495 F.3d at;88®Imark, 454 F.3d at 1066. However, the ALJ
may reject physician opinions that are “brief, conclusory, and inadequately supported by clinical
findings.” Bayliss v. Barnhart, 427 F.3d 1211, 1216 (9th Cir. 2005). Here, the parties hagree t
the specific and legtimate standard apgiedef. Br. 3, ECF 14; PI. Br. 9.

On July 11, 2017, Leslie Cody, NP, provided a written opinion regarding Plaintiff’s

impairments that is co-signed by Tracey Columb, MD. NuraetBoner Cody has seen

3 Because Plaintiff and Commissioner both apply the “specific and legitimate” standard of
review to this case, the Court declines to further disedsether Nurse Practitioner Cody is part
of a treatment team with Tracey Columb, MD.
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Plaintiff since October 2007, and she begandiscuss meds for mood” in January 2009. Tr.
846. Plaintiff sees Nurse Practitioner Cody every thoefere months for treatment -efamong
other physical aimentsbipolar Il, moderate depression, chronic generalized anxietyc pa
disorder, and agoraphobia. Tr.68&laintiff’s symptoms include paralyzing anxiety and
agoraphobia, fear of crowds and new situations, and fearsnTaai847.

According to Nurse Practitioner Cody, Plaintiff suffers exte limitations in adapting to
changes, managing her symptoms, changing actvities orsetikgs without being disruptive,
and handliing conflicts with others. Tr. 84B. Plaintiff is also markedly limited in avoiding
distractions while working; responding to requests, suggesticriticism, correction, and
chalenges; and responding to demands. Tr8@7She also opined that Plaintiff could not have
a job with exposure to the public or strangers or that would eetgaving her house. Tr. 847.
Plaintiff may function well if calm, in a familiar #|g, taking to a wellknown coleague. Tr.
847. If anything does not go as planned or she has to interactewitipeople or settings, she
“shuts down.” Tr. 847. Plaintiff may struggle to get places due to phobia of driving and freeways
but can be timely if there is no trafic or detour for haute. Tr. 849. Nurse Practitioner Cody
also opined that Plaintiff may need to leave work due to @tacks and would need to take
unscheduled breaksthe length and frequency of which depend on her commuteothed
triggers—causing her to miss 16 hours or more of work per month due toype&rments. Tr.
848-49.

The ALJ gave foureasons for discounting Nurse Practitioner Cody’s opinion: (1) the
frequency with which she sees Plamtiff; (2) Plaintiff’s unremarkable mental status exams; (3)
Plantiff’s activities of daily living; and (4) Plaintiff’s conservative treatment. Tr. 23. As to the

first two reasons, the ALJ erred. Though Nurse Praeitio@ody only sees Plaintiff every three
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to five months, Plaintiff has a long treating relatiopskith Nurse Practitioner Codgt the
time of the hearing, Plaintiff had sought mental hetfatment from her for nearly eight years.
As to Plantiff’s unremarkable mental status exams, these findings do not conflict with Plaintiff’s
psychological impairments. See supra Part I(C). Accordingly, thet @wols that these were not
legitimate reasons for discounting Nurse Practitioner yGogbinion evidence.

However, theALJ’s findings that Plaintiff’s conservative treatment history and activities
of daily living conflict with this opinion evidence is spegiflegtimate, and supported by
substantial evidence in the record. See Ghanim v. Colvin, 763 F.3d 1154, 1162.(2014)
(finding inconsistency between a treating provider’s opmion and a claimant’s daily activities
may constitute a specific and legtimate reason to disdbahtopinion); Butler v. Colvin, No.
2:11-cv-2802, 2013 WL 1281777, at *4 (E.D. Cal. Mar. 27, 20¥8h ALJ may reject the
opinion of a treating physician who prescribed conservateatrtient, yet opines that a claimant
suffers disabling conditions.”); see also Bagdasaryan v. Saul, 787 F. App'x 423, 424 (9th Cir.
2019)(“The ALIJ provided specific and legitimate reasons to reject treating physician Michael
Bass’s opinion on Bagdasaryan’s physical functioning as . .. inconsistent with the conservative
treatment Dr. Bass prescribed.”). As described above, Plaintiff’s mental health treatment has
been limited and effective in impring Plaintiff’s symptoms. See supra Part I(B). In addition,
Plantiff’s activities of daily living—which include driving her son to school, going out with her
family, running errands, and other actvitiesonflict with the degree of imitation describeg b
Nurse Practitioner Cody, particularly as to her inabilbydtive and leave her home. See tr. 847,
849 (noting Plaintiff is not able to hold a job requiring her tedelaome and struggles to get

places due to phobia of driving). Because these reasons aifie,sfggitimate, and supported by
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substantial evidence, the Court finds the ALJ did nothediscounting Nurse Practitioner
Cody’s opinion.
(.  Step 3

Plaintiff argues that the ALJ erred at Step 3 of the sgiglieanalysis. Pl Br. 11. If a
claimant meets or medically equals a listed impairmer$tep 3 of the sequential analysis, then
she is presumed disabled regardless of her age, education,kaxperience. 20 C.F.R.
8§ 404.1520(a)(4)(ii), (d). A claimant bears the burden of producingcaledvidence to
establish al the requisite medical findings that mgrairments meet or equal any particular
listing. An impairment, or combination of impairments, is medically equivalent to a listing “if it
is at least equal in severity and atigm to the criteria of any listed impairment,” considering,
“all evidence in [the] case record about [the] impairment(s) and its effects on [the claimant] that
is relevant[.]” 20 C.F.R. § 404.1526(g&(c). “Listed impairments are purposefully set at a high
level of severity because ‘the listings were designed to operate as a presumption of disability that
makes further inquiry unnecessary.”” Kennedy v. Colvin, 738 F.3d 1172, 1176 (9th Cir. 2013)
(quoting Sullivan v. Zebley, 493 U.S. 521, 531 (19p@Listed impairments set such strict
standards because they automatically end the five-stpjiry, before residual functional
capacity is even considered.” Id.

Here,Plaintiff argues that the ALJ “failed to make sufficient factual findings in
determining that [Rintiff] does not meet or medically equal Listings 12.04 and 12.06.” P1. Br.
11. Plaintiff also argues that she meets or equals batlydistbecausein the opinion of Nurse
Practitioner Cody and Dr. Columbshe suffers from extreme and marked lmitations in soime
the paragraph B criteria of the listing.” |d. However, ALJ properly rejected the opinion evidence

from Nurse Practitioner Cody and Dr. Columb, and Plaintiéscno additional evidence from
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the record in support of hargument that the ALJ “ignore[ed] substantial evidence of record
supporting a finding odlisabled at step three.” Id. Accordingly, the Court finds that the ALJ did
not err at Step 3 of the sequential evaluation.

V.  Analysis at Steps4 and 5

Plaintiff alleges that the ALJ erred at Step 5 becausepdsented an incomplete
hypothetical to the Vocational Expert (“VE”). Pl Br. 15. The ALJ has the responsibility of
determining a claimant's RFC. 20 C.F.R. § 416.946(c). The RFC is usep fatustef the
sequential analysis to determine if a claimant is abfetiorm past relevant work, and at step
five to determine if a claimant can adjust to other work éhats in significant numbers in the
national economy. 20 C.F.R. § 416.920(a). The RFC reflects the mostvatuatican do. 20
C.F.R. 8 416.945. Only limitations supported by substantial evidense bruncorporated into
the RFC and, by extension, the dispositive hypothetical questsed to the vocational expert
(“VE”). Osenbrock v. Apfel, 240 F.3d 1157, 1168 (9th Cir. 2001). The Court should uphold
step four and five determmnations “if the ALJ applied the proper legal standard and his decision is
supportd by substantial evidence.” Bayliss, 427 F.3d at 1217.

Here, Plaintiff argues that the ALJ’s hypotheticals did not include all of Plamntiff’s
limitations and that thémore complete” hypotheticals presented to the VE with imitations
similar to those reported by Plaintiff and Plaintiff's medical sources would preclude competitive
employment. However, the Court has concluded that the ALdodiérr in discounting
Plaintiff’s subjective testimony or the opinion evidence from Plantiff’s health care providers. As
Plaintiff has not identified deficiencies in the hypoites other than limitations from this
properly rejected evidence, the Court finds that the ALhalkicerr at Step 5.

i
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V. Evidence Submitted to the Appeals Council

Plaintiff also argues thatletter submitted to the Appeals Council demonstrates that
Plamtiff is disabled. PL Br. 15. Under the applicable regulations, “[tlhe Appeals Council will
review acase if ... [if] receives additional evidence thaew, material, and relates to the
period on or before the date of the hearing decision, and themeasonable probability that the
additional evidence would change the outcome of the decision.” 20 C.F.R. § 404.970(b).
“‘IW]hen a claimant submits evidence for the first time toAghpeals Council, which considers
that evidence n denying review of the ALJ’s decision, the new evidence is part of the
administrative record, which the district court must considetetermining whether the
Commissioner's decision is supported by substantial evidence.” Brewes v. Comm'r, Soc. Sec.
Admin., 682 F.3d 1157, 1159-60 (9th Cir. 2012).

In denying Plaintiff’s request for review, the Appeals Council considered a letter from
Lesle Cody, NP, dated December 1, 2017. Tr. 2. In the letter, Nursttidher Cody noted that
Plaintiff’s medical chart did not reflect her current social history. Tr. 12. Specifically, Plantiff’s
information regarding her employment, volunteering, and sremegime had not been updated
since 2006. Tr. 12. Nurse Practitioner Cody opined that Plaintiff had “extremely severe
agoraphobia and anxiety, which has been debilitating and disabling for nearly 3 years.” Tr. 12.
The Appeals Council concludetiat the letter did “not show a reasonable probability that it
would change the outcome of the decision.” Tr. 2.

The Court finds Hat this evidence does not change the Court’s conclusion that the

Commissioner’s decision was supported by substantial evidence. As the Commissioner points

4 Here, neither party disputes that the additional evidematePtaintiff provided to the Appesal
Council is part of the administrative record subject to thertG review. Def. Br. 10; PI. Br. 15.
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out, the letter from Nurse Practitioner Cody largely echoes her earlier opinion as to Plamtiff’'s
imitations. Def. Br. 10 In both her letter and her eadipmion, Nurse Practitioner Cody opines
that Plaintiff’s severe agoraphobia and anxiety are debilitating. Compare tr. 12 with tr. 847.
Though Nurse Practitioner Cody’s letter offers some clarity as to Plaintiff's work history,
volunteer work, and abilty to go to the gym and grocery sthie,does not undermine the
ALJ’s conclusion that Plantiff's testimony regarding her limitations is inconsistent with
Plaintiff’s stated activities of daily living as described above. See supra Part I1(A). For example,
even though Nurse Practitioner Cody writes in herrldgtiat Plaintiff had not gone to the grocery
store in over a year, notes from her last appointment wittseNPractitioner Cody on May 18,
2017, indicate otherwise. Compare tr. 12 witto&7 (“She has to shop in the same grocery store
at of [sic] hours and uses the same cashier if sljg &he stil gets nervous and a few times she
had such severe anxiety she had to leave before paying.””). Nor does the letter undermine the
ALJ’s conclusion that the medical record demonstrates Plaintiff’s treatment history was limited
and effective. See supra Part 1I(B). Accordingly, even wdwsidering this new evidence, the
ALJ’s decision is still supported by substantial evidence.

CONCLUSION

Based on the foregoing, the Commissioner’s decision is AFFIRMED.

IT IS SO ORDERED.

DATED:__ September 29, 2020 .

| .
NManeo Jawwmdl@
MARCO A. HERNANDEZ
United States District Judge
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