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Plaintiff Mark Montgomery (“Montgomery”) sesludicial review of the Social Security
Commissioner’s final decision denying his applications for Disability Insurance Benefits (“DIB”)
under Title Il of the Social Security Act (‘#hAct”), 42 U.S.C. § § 401-33, and Supplemental
Security Income (“SSI”) payments under Title XVI of the Act. 42 U.S.C. 88 1381-83f. | have
jurisdiction under 42 U.S.C. § 405(g). The Comnaiser’s decision is reversed and remanded for
further proceedings. Specifically, for the reasstiased below, on remand the ALJ shall consider:
(1) the letter dated April 9, 2007, from Glendamtgomery; (2) the letter dated April 27, 2009, from
Glenda and Charles Montgomery and Sara Sparks; and (3) the undated letter from Ruth Beams.

. INTRODUCTION

Born in 1968 (Tr. 91}, Mr. Montgomery has an tenth-grade education with a general
equivalency degree. Tr. 120. He filed apations for DIB and SSI on March 12, 2007, alleging
disability since June 1, 2004 (Tr. 91, 98), due to gastric ulcers, “low immune system,” “mouth
problems,” left-ear deafness, a heart murrand high blood pressure. Tr. 115. The Commissioner
denied these applications initially and upon reaersition. Tr. 44-60. An ALJ held a hearing on
May 18, 2009 (Tr. 15-29), and found Mr. Montgosept disabled on June 19, 2009. Tr. 37-43.
The ALJ held the hearing by video conference from New Mexico; Mr. Montgomery and other
witnesses appeared from Oregon. Tr. 17e Appeals Council acceptadditional evidence into
the record, but denied review of the ALJ's demsi Tr. 3-4. This action made the ALJ’s decision
the final decision of the Comssioner, 20 C.F.R. 8§ 410.670a, &d Montgomery now appeals.

II. BACKGROUND

ICitations “Tr.” refer to refer to the indicated pages in the official transcript of the
administrative record filed by the Commissioner on February 7, 2011 [11].
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The record before this court shows that Montgomery had a pediatric heart murmur, but
that no intervention or treatment was recomdex or performed during his childhood. Tr. 323-26.

Mr. Montgomery has a left-ear hearing impairmevtich was first characterized as “borderline
normal” in 1975. Tr. 328.

Mr. Montgomery sought treatment for chest patiseveral instances in 1995; imaging and
electrocardiogram studies indicated no pneumoniheart failure. Tr. 380-92. Throughout 2004
and 2005 Mr. Montgomery sought treatment for gastric ulcers with associated gastro-intestinal
bleeding. Tr. 192-223, 435-64. He was hospitalipedhis condition in July 2004 (Tr. 456-78),
when an endoscopy study showed a large gastric ulceration. Tr. 462. Mr. Montgomery sought
emergency room care for bronchitis throughout 2006, and physicians continued to diagnosis a
gastric ulcer. Tr. 234, 247, 255, 261, 278, 490-507.

On May 5, 2007, an examining physician assesBszhic intermittent abdominal pain with
a history of ulcer disease, prdib@anal fissure, very poor dentition, chronic bronchitis and a history
of smoking, poor hearing in his left ear, lowerchk pain, hypertension, obesity, and an antisocial
personality with depression and anger. Tr. 287.

On May 13, 2009, Mr. Montgomery was evaluated in conjunction with his present
application for disability benefits at Outside In medical center. Tr. 513-17. The examining
physician assessed “unmanaged ulcer and chronic gastric ulcer,” as well as shortness of breath
“complicated by cigarette habit of 20+ yearsTt. 516. She also noted that Mr. Montgomery
experienced tingling or burnirfget. Tr. 514, 516. This physiciaeither assessed nor suggested
work-related limitations. Tr. 513-17.

[11. DISABILITY ANALYSIS
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The Commissioner engages in a sequential geogecompassing betwemre and five steps
in determining disability under the meaning of the Act. 20 C.F.R. 88 404.1520; 41B0& v.
Yuckert 482 U.S. 137, 140 (1987). Each step is potentially disposifigekett v. Apfell80 F.3d
1094, 1098 (9th Cir. 1999)

At step one, the ALJ determines if the claimant is performing substantial gainful activity. If
he is, the claimant is notsdibled. 20 C.F.R. 88 404.1520(a)(44i)6.920(a)(4)(i). At step two,
the ALJ determines if the claimant has “a severe medically determinable physical or mental
impairment” that meets the twelhmeonth durational requirement. If the claimant does not have such
a severe impairment, he is not dikd. 20 C.F.R. 8§304.1509; 404.1520(a)(@i); 416.909;
416.920(a)(4)(ii).

At step three, the ALJ determines whether the severe impairment meets or equals a “listed”
impairment in the regulations. If the impairment is determined to equal a listed impairment, the
claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii); 416.920(a)(4)(iii).

If adjudication proceeds beyond step three Ah& must first evaluate medical and other
relevant evidence in assessing the claimant’'suasfunctional capacity (‘RFC”). The claimant’s
RFC is an assessment of work-related activitiesclaimant may still pgorm on a regular and
continuing basis, despite limitations impodeyl his impairments. 20 C.F.R. 88 404.1520(e);
416.920(e); Social Security Ruling (“SSR”) 96-8p.

At step four, the ALJ uses this informatiordetermine if the claimant can perform his past
relevant work. If the claimant can perform his pa&tvant work, he is not disabled. 20 C.F.R. 88
404.1520(a)(4)(iv); 416.920(a)(4)(iv). If the ALJ finds that the claimant's RFC precludes

performance of his past relevant work the ALJ proceeds to step five.
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At step five, the Commissioner must determirieéfclaimant is capable of performing work
existing in the national economy. If the claimaahnot perform such work, he is disable
C.F.R. 88 404.1520(a)(4)(v); 404.1520(a)(4)(v); 416.920(a)(4)(v); 416.920(kert 482 U.S.
at 142;Tackett 180 F.3d at 1099.

The initial burden of establishing disability rests upon the claiméantkert482 U.S. 137,
146 n5;Tacketf 180 F.3d at 1098. If the sequential disab#italysis reaches the fifth step, the
burden shifts to the Commissioner to show thiaé “‘tlaimant can perform some other work that
exists in the national economy, taking into consitlen the claimant’s residual functional capacity,
age, education, and work experienc&dckett 180 F.3dat 1100. If the Commissioner meets this
burden the claimant is not didad. 20 C.F.R§8 404.1520(g)416.920(g);Tacketf 180 F.3d at
1099.

IV. STANDARD OF REVIEW

The reviewing court must affirm the Conssioner’s decision if the Commissioner applied

proper legal standards and the findings are supported by substantial evidence in the record.

U.S.C. 8§ 405(g)Bray v. Comm’r of the Soc. Sec. Adnbb4 F.3d 1219, 1222 (9th Cir. 2009)
“Substantial evidence” means “more than a mere scintilla, but less than a prepondeBaage.”
554 F.3d at 1222 (quotingndrews v. Shalaleb3 F.3d 1035, 1039 (9th Cit995)). It is “such

relevant evidence as a reasonable mind might accept as adequate to support a coniclusion.”

42

This court must weigh the evidence that supports and detracts from the ALJ’s conclusion.

Lingenfelter v. Astrués04 F.3d 1028, 1035 (9th Cir. 2007) (citRgddick v. Chated 57 F.3d 715,

720 (9th Cir. 1998)). The reviewing court may not substitute its judgment for that of the

Commissioner.ld. (citing Robbins v. Social Security Administratid®6 F.3d 880, 882 (9th Cir.
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2006)),see also Edlund v. Massang2b3 F.3d 1152, 1156 (9th Cir. 2001). Variable interpretations
of the evidence are insignificaifithe Commissioner’s interpretation is a rational readiBgrch
v. Barnhart 400 F.3d 676, 679 (9th Cir. 2005T.his court, howevemay not affirm the ALJ’s
findings based upon reasoning the ALJ did not exprBsay, 554 F.3d at 1225-26 (citinfgeC v.
Chenery Corp.332 US 194, 196 (1947pee alscConnett v. Barnhart340 F.3d 871, 874 (9th Cir.
2003) (citing same).
V. DISCUSSION

Mr. Montgomery challenges the ALJ's findings regarding: (1) testimony submitted by
numerous lay witnesses; and (2) Mr. MontgomeRFC as it pertains to his hearing impairment.
He concludes that the ALJ should have found him disabled.
A. Lay Witness Testimony

Mr. Montgomery argues that the ALJ did napply Ninth Circuit legal standards in
evaluating the lay witness testimony. Pl.’'s Opemldnd18] 5-8. He does not explain the effect of
the ALJ’s errorjd., and the Commissioner asserts that thé’abmissions were harmless. Def.’s
Br. [20], 4-5.

1 Standards. Lay Testimony

The ALJ has a duty to consider lay witness testimony. 20 C.F.R. 88 404.1513(d);
404.1545(a)(3); 416.913(d), 416.945(a)@juce v. Astrugs57F.3d 1113, 1115 (9th Cir. 2008).
Friends and family members in a position to observe the claimant’s symptoms and daily activities
are competent to testify regarding the claimant’s condittadrill v. Shalalg 12 F.3d 915, 918-19
(9th Cir. 1993). The ALJ may not reject suektimony without comment and must give reasons

germane to the witness for rejecting his testimdwiguyen v. Chated 00 F.3d 1462, 1467 (9th Cir.

Opinion and Order, Page 6



1996). The omission of lay testimony is harmless only when it is inconsequential to the ultimate
determination of nondisabilityStout v. Barnhart454 F.3d 1050, 1055 (9th Cir. 2005).

2. Analysis

Mr. Montgomery cites the ALJ’s findingsgarding the testimony of Sam Montgomery,
Glenda Montgomery, Charles Montgomery, Sara Sparks, and Ruth Beams.

a. Sam Montgomery

Mr. Montgomery’s nephew, Sam Montgomery, testified before the ALJ at Mr.
Montgomery’s May 18, 2009, hearing. Tr. 27-28. dteged that Mr. Montgomery has “pain with
his sides a lot” and, in the weeks before theihgawas experiencing left leg pain, headaches, and
breathing difficulties. Tr. 28. $aMontgomery also testified that these conditions were worse at
the time of the hearing than “two or three” years pridr.

The ALJ cited Sam Montgomery’s testimony, noting that Sam Montgomery has “recently
observed an increase in the claimant’s breathing problems, leg pain, headaches and bleeding
problems.” Tr. 42. The ALJ found the mediealdence “inconsistent” with Sam Montgomery’s
assertion that Mr. Montgomery’s rspptoms had recently increasetd. Finally, the ALJ also
commented that the medical evidence “does not support” Sam Montgomery’s testichony.

The record before this court shows that Montgomery sought no medical treatment after
December 2007. Tr. 427. On May 13, 2009, an @&xagn physician noted that Mr. Montgomery
had a chronic untreated ulcer @rdnchitis, as well as a burning sensation in his feet. Tr. 516. The
medical record thus diverges from Sam Mymmhery’s testimony that Mr. Montgomery’s symptoms
recently worsened.

The ALJ may reject lay testimony that directbndlicts, or is inconsistent with, the medical
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evidence.Lewis v. Apfel236 F.3d 503, 512 (9th Cir. 2001). TAleJ may not, however, reject lay

testimony merely because it is uncorrobedabr unsupported, by the medical evidereice 557

F.3d at 1116. The ALJ’s finding that SanoiMgomery’s testimony was “inconsistent” or “not

consistent” with the medical evidence is sufficient under this standard, and is therefore affirmed.
b. Glenda Montgomery, Charles Montgomery, and Sara Sparks

Mr. Montgomery’s mother, Glenda Montgomesubmitted a third party function report for
the record on April 9, 2007. Tr. 132-39. She alsbmitted letters for the record on May 20, 2007,
and on April 27, 2009. Tr. 184. The April 2009 lett@as co-signed by Mr. Montgomery'’s father,
Charles Montgomery, and niece, Sara Sparks.

i April 9, 2007, Function Report

Ms. Montgomery stated that she sees Monk§jomery daily for chats, grocery shopping and
activities associated with the Blazers NBA team. IB2. She also wrotbat she had “no idea”
what Mr. Montgomery does each ddg. Ms. Montgomery stated thitr. Montgomery helps his
nephew, and completes his own personal cateowitassistance. Mr. Montgomery prepares his
own food, but does this slowly, and at a stowpace than twelve months ago. Tr. 134. Ms.
Montgomery wrote that Mr. Montgomery does all of his own housework, but she has no idea how
long this takes himld.

Ms. Montgomery also wrote that Mr. Montgeny walks, but must rest often, and uses
public transportation. Tr. 135. He shops in stamse a month with his parents and is “slow” in
doing this. Tr. 135. Mr. Montgoemy’s daily hobbies include reimdj, watching television, fishing,
when able, and “chatting.” Tr. 136. He rarely goes plakckd-inally, Ms. Montgomery endorsed

limitations in Mr. Montgomery’s ability to lift, squatend, reach, walk, sit, kneel, hear, climb stairs,
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see, and complete tasks. Tr. 137. He can wallotwree blocks before resting for ten to fifteen
minutes. Id.

The ALJ’s residual functional capacity analysis limited Mr. Montgomery to medium work.
Tr. 41. Medium work entails “lifting no more than 50 pounds at a time with frequent lifting or
carrying of objects weighing up to 25 pounds.” A determination that a claimant can perform
medium work also specifies that a claimaah perform light work.20 C.F.R. 88 404.1567(c);
416.967(c). Light work may require “a good de&lwalking and standing.” 20 C.F.R. 88
404.1567(b); 416.967(b).

This court, therefore, must determine whether, had the ALJ credited Ms. Montgomery’s
testimony, the ALJ would reach the same disability determinatoout 454 F.3d at 1056. Ms.
Montgomery did not specify what weight Mr.ddtgomery could lift, endorsing only that he had
difficulty lifting. Tr. 137. She darly stated, however, that Montgomery could walk only two
or three blocks before requiring rekt. Such a limitation is inconsistent with medium work, which
may include jobs with “a good deal of wall or standing.” 20 C.F.R. 88 404.1567(b-c);
416.967(b-c). Ms. Montgomery’s testimony pointsatdifferent disability conclusion than that
reached by the ALJ. In such circumstancesAih&s findings cannot be sustained in the absence
of the ALJ providing reasons for rejecting this testimo8yout 454 F.3d at 1056. The effects of
this error are discussed below.

ii. May 20, 2007, L etter

Ms. Montgomery also submitted an additibsttement for the record on May 20, 2007.

Tr. 159-60. In that statement, she desailble. Montgomery’s chdhood cardiac condition and

history in special educationTr. 159. She also describes Mr. Montgomery’s left ear hearing
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impairment, stating that it was cd by a childhood bicycle accidentd. She noted Mr.
Montgomery’s poor dentition and bleeding ulcer, which is a “big source of pdoh.” Ms.
Montgomery also noted that Mr. Montgomery hasdaree [sic] somewhere on his left side and no
doctor has said what it is” and that he has sleep apnea. Tr. 160.

Ms. Montgomery’s May 2007 statement does not describe work-related limitations that
exceed those articulated in the ALJ’'s RFC assessment. An ALJ’s omission of lay testimony may
be harmless when fully crediting the omitted testimony does not disturb the ALJ’s ultimate
nondisability determinatiorStout 454 F.3d at 1055-1056. Because Ms. Montgomery’s May 2007
statement does not describe work-related limitations beyond those assessed by the ALJ, the ALJ’s
omission will not be disturbed.

iii. April 27, 2009, L etter

Finally, on April 27, 2009, Ms. Montgomery submitted an additional letter for the record.
Tr. 184. This letter was co-signed by Mr. Mgonery’'s father, Charles Montgomery and Mr.
Montgomery’s niece, Sara Sparkd. Their letter states that Mr. Montgomery has “many physical
issues,” and that “we have witnessed blood imhirge, in his stool and after choking he has vomited
blood. We feel he is seriously ill and unablewtork.” Tr. 184. They also described Mr.
Montgomery’s pallor, “stinging in his feet which kes it hard [for] him to walk,” and his hearing
impairment. Id.

The only work-related limitation described by the April 2009 letter relates to Mr.
Montgomery’s difficulty walking, particularly as itleges to his feet. The ALJ did not consider this
limitation in his RFC assessment. Tr. 41-43. lkemtas noted, the ALJ found that Mr. Montgomery

could perform medium work (Tr. 41), whicrequires walking. 20 C.F.R. 88 404.1567(b-c);
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416.967(b-c). Therefore, crediting the letter of April 27, 2009, letter could lead to a different
disability determination. In such circumstascthe ALJ's omission cannot be found harmless.
Stout 454 F.3d at 1055-1056. The effects of this error are discussed below.
C. Ruth Beams

Mr. Montgomery’s sister, Ruth Beams, sutied an undated handwritten statement for the
record. Tr. 185-86. She wrote, “I have obsefid Montgomery] looking as though most of the
blood in him has been drained out of him,” and thdten walking he needs to sit quite often just
to keep his feet from burning.” Tr. 185. Shsoalrote that Mr. Montgomery *“is having a lot of
strong headaches.” Tr. 186.

As with the other items discussed above, stedement describes limitations pertaining to
Mr. Montgomery’s ability to walk, which the ALJdlnot consider. This testimony is inconsistent
with the ALJ’s finding that Mr. Montgomery caliperform medium work, and the ALJ’s omission
is not harmless, for the reasons articulated above. The effects of this error are discussed below.

In summary, the ALJ's assessment of Sam Montgomery’s hearing testimony and Ms.
Montgomery’s May 20, 2007, letter are affech The ALJ's omissions regarding Ms.
Montgomery’s April 9, 2007, letter; the April 27, 2009 letter signed by Ms. Montgomery, Charles,
Montgomery, and Ms. Sparks; and Ms. Beams’ undated statements are not sustained.
B. RFC Analysis

Mr. Montgomery asserts that the ALJ's assessment of Mr. Montgomery’s RFC between steps
three and four in the sequential disability anialygas “incomplete.” Pl.’s Opening Br. 8. He
specifically argues that the ALJ failed to incluid@tations pertaining to Mr. Montgomery’s hearing

deficit in this assessment, but does not otherwise challenge the ALJ's RFC assessment.
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1. Standards: RFC

Once a claimant establishes a medically-determinable impairment that does not meet a
“Listed” disorder at step three in the sequedrproceedings, the ALJ must assess the claimant’'s
RFC. 20 C.F.R. 88 404.1520(e); 416.920(e). The Rpf@sents all of a claimant’s work-related
limitations, including non-severe limitation20 C.F.R. 88 404.1545(a)(1-2); 416.945(a)(1-2). In
making this assessment, the ALJ considers “dh@felevant medical and other evidence,” as well
as a claimant’s testimony and lay testimony describing the claimant’s limitations. 20 C.F.R. 88§
404.1545(a)(3); 416.945(a)(3).

2. Analysis

Mr. Montgomery’s initial disability applicationted his hearing impairment as a reason for
his disability. Tr. 115. Mr. Mntgomery, however, who was represented by counsel, did not assert
work-related impairments stemming from his hegulifficulties at his hearing. The record shows
that, in 1975, at age seven, Mr. Montgomery haddedime normal hearing” on the left side, and
no impairment on the right. Tr. 328. A 2007 exaation performed for Disability Determination
Service$ states only that Mr. Montgomery has “poeahing” in his left egrand does not indicate
associated limitations. Tr. 287.

Mr. Montgomery’s challenge to the ALJ's RRassessment now argues that the ALJ should
have asked the vocational expert to consitier effects of his alleged hearing limitation in
addressing Mr. Montgomery'’s past relevant worktap four in the sequential disability analysis.

Pl.’s Opening Br. 9. Mr. Montgomery’s presardunsel fails to acknowledge that his hearing

’DDS is a federally-funded state agency that makes disability eligibility determinations
for the Social Security Administration. 20 C.F.R. 88 404.1503; 416.903.
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counsel did not ask the vocational expert to m@Ersuch a limitation when given the opportunity.
Id.; Tr. 29. The claimant must “in general’gme that he is disabled, 20 C.F.R. 88 404.1512;
416.912, and squarely bears the burden of estafdjishsability at steps one through four of the
sequential proceeding3.acketf 180 F.3d at 1098. Further, the claimant cannot raise arguments
before this court that he failed to raise at his heafeanel v. Apfell72 F.3d 1111, 1115 (9th Cir.
1999) (citingAvol v. Sec’y Health & Human Ser883 F.2d 659, 660 (9th Cit989)). In these
circumstances, this court cannot now concludetiiefLJ made an erroneous omission regarding
Mr. Montgomery’s hearing impairmeimthis questions to the vocational expert. Mr. Montgomery’s
challenge to the ALJ's RFC assessment based upon this alleged omission therefore fails.
C. Remand

The ALJ erroneously failed to consider NMsontgomery’s April 9, 2007, letter addressing
Mr. Montgomery’s walking limitations; the April 27, 2009, letter submitted by Ms. Montgomery,
Charles Montgomery, and Ms. Sparks addimeg Mr. Montgomery’s standing and walking
limitations pertaining to his feet; and the undilietter from Ruth Beams on those issues. The
decision whether to remand for further proceedorgsr immediate payment of benefits is within
the discretion of the courHarman v. Apfel211 F.3d 1172, 1178 (9th Cir. 2000¢st. denied531
US 1038 (2000). The issue turns on the utilitjuother proceedings. A remand for an award of
benefits is appropriate when no useful purpose would be served by further administrative
proceedings or when the record has been fullgld@ed and the evidence is insufficient to support
the Commissioner’s decisiostrauss v. Comm'635 F.3d 1135, 1138-39 (9th Cir. 2011) (quoting
Benecke v. Barnhar879 F.3d 587, 593 (9th Cir 2004)). The court may not award benefits

punitively, and must conduct a “credit-as-true” analisgetermine if a claimant is disabled under

Opinion and Order, Page 13



the Act. Id at 1138.

Under the “credit-as-true” doctrine, evidence should be credited and an immediate award of
benefits directed where: (1) the ALJ has fatlegrovide legally sufficient reasons for rejecting
such evidence; (2) there are no outstanding issues that must be resolved before a determination of
disability can be made; and (3) it is clear fromréneord that the ALJ would be required to find the
claimant disabled were such evidence creditédThe “credit-as-true” doctrine is not a mandatory
rule in the Ninth Circuit, but leaves the court flexibility in determining whether to enter an award
of benefits upon reversing the Commissioner’s decisi@mmnetf 340 F.3d at 876 (citinBunnell
v. Sullivan 947 F2d 871, 348 (9th Cir. 2003) (en banc)). The reviewing court should decline to
credit testimony when “outstanding issues” reméaiana v. Astrug623 F.3d 1032, 1035 (9th Cir.
2010).

The ALJ’s omission of the lay testimony rediamg Mr. Montgomery’svalking and standing
limitations is erroneous for the reasons esthblisabove. The ALJ's subsequent RFC assessment
and hypothetical questions to the vocational expert at step four in the sequential disability analysis
are therefore not based upon the proper legal standards.

Itis not clear, however, from the record tbediting the omitted evidence will establish that
Mr. Montgomery is disabled at step five irtbequential proceedings. Mr. Montgomery makes no
assertion of disability at step five. Neither the ALJ nor Mr. Montgomery’s counsel asked the
vocational expert to testify regarding theeetfof the omitted limitations upon Mr. Montgomery’s
ability to perform work in the national econonay step five in the sequential proceedings.

Thus, outstanding issues must be resolvedrbefaetermination thain award of benefits

is inappropriate. Accordingly, the court tiaes to credit the improperly omitted testimomyina,
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623 F.3d at 1035. The matter must be remandefdiftbrer proceedings to address the indicated
testimony. If necessary, the ALJ must then revise RFC determination. Finally, the ALJ must
make adequate step four and fivedings incorporating any revised findings.
VI. CONCLUSION

For these reasons, this court REVER8ESCommissioner’s final decision and REMANDS
this matter pursuant to sentence four of 42 U.8.405(g) for further proceedings consistent with
this opinion and order by considering the layitesny that was incorrectly omitted from the ALJ’s
analysis. That testimony consists of: (1) leteer dated April 9, 2007, from Glenda Montgomery;
(2) the letter dated April 27, 2009, from Glenda and Charles Montgomery and Sara Sparks; and (3)
the undated letter from Ruth Beams.

IT IS SO ORDERED.

Dated this # day of January, 2012.

/s/ Michael H. Simon

Michael H. Simon
United States District Judge
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