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SIMON, District Judge.
[. INTRODUCTION

Meuy Saechao (“Ms. Saechao”) brings this action under 42 U.S.C. § 405(g), seeking
review of a final decision of the Commigser of the Social Security Administration
(“Commissioner”) denying her application fosdbility insurance beefits (“DIB”) and
Supplemental Security Income (“SSI”). Theudohas jurisdiction under 42 U.S.C. § 405(g). Ms.
Saechao argues that the Commissioner did netgpecific and legitimate reasons for rejecting
the opinions of several medical sourcesdethto follow the remand order from the
Commissioner’s Appeals Council, and impropeliscredited much of her testimony. The court
finds that the Commissioner prapeevaluated the medical opinions and followed the order of
the Appeals Council. The Commissioner, hoarevmproperly discredited Ms. Saechao’s
testimony. Accordingly, the decision of ther@missioner is reversed and the case is remanded
for further proceedings consistent with the instructions herein.

[I. BACKGROUND

Ms. Saechao was born in Laos and lived in Thailand for many years. She immigrated to
Oregon in 1990. Tr. 324. After shaiged in the United States, MSaechao worked at several
jobs, including packing in a slaughterhous®e] #olding sheets and washing vegetables in
factories. Tr. 229.
A. Procedural History

On February 13, 2006, at the age of M2, Saechao applied for DIB and SSI.
Tr. 195-202. After the Commissiondenied her applicationsiiially and on reconsideration,
Ms. Saechao requested a hearing before amiridtrative Law Judge (“ALJ"). Tr. 115-136.

ALJ Riley J. Atkins held a hearing on ©ber 6, 2008. Tr. 13-42. Following the hearing, the
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ALJ issued a written decisiafenying Ms. Saechao’s claims. Tr. 98-108. Ms. Saechao requested
that the Appeals Council review the ALdlscision. Tr. 165-66. The Appeals Council remanded
the case to the ALJ with instructions to re-eatducertain evidence, obtain additional evidence,
and hold a new hearing. Tr. 110-113.

The ALJ held a new hearing on August 16, 2010. Tr. 65-78. The ALJ issued a new
decision on August 26, 2010, again denying Ms. Sa@sltlaims. Tr. 43-59. Ms. Saechao again
requested that the Appeals@cil review the ALJ’s decisiod.r. 10-12. The Appeals Council
denied the request, and the ALJ’s decisioAwdust 26, 2010 became the final decision of the
Commissioner. Ms. Saechao then filed a complaitttis court seeking veew of that decision.

Dkt. 2.
B. Medical and Other Evidence

1. Ms. Saechao’s testimony

Ms. Saechao testified through an interpreter at the hearing held on October 6, 2008. She
claimed to suffer from day-long headaches, accompanied by numbness in her hands and
dizziness, one to three times each month. Tr. 19-20. She explained that the headaches and
dizziness made it impossible for her to sit for mibian 20 minutes at a time or for six hours of
an eight-hour day. Tr. 21. She claimed th& sbuld stand for 15 minutes. Tr. 20. She also
testified that the dizziness caused her &t lgp and lay down” throughout the day. Tr. 21-22.

Ms. Saechao also testified to experiegcsevere depression. Tr. 22-24. She explained
that she was worried about her daughter whblistld in Thailand. Tr. 22. When asked whether

she was “too sad or too depressed to work,repked yes. Tr. 24. Ms. Saechao did not give any
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substantive testimony duririge August 16, 2010, hearingeeTr. 70.

2. Drs. Frommlet and Crover.

Ms. Saechao has not had ongoing medical tresatfior her alleged impairments. Records
indicate that she sited an emergency room in Aug2905 with a “probable migraine
headache.” Tr. 312. Dr. Michael Frommlet ordkaemagnetic resonance imaging examination.
The results showed no “significant vasculanarmality.” Tr. 316. Ms. Saechao was discharged
several hours later in stalidendition. Tr. 312. In 2008, she wssen twice at South Tabor
Family Physicians in Portland. Tr. 358-61 eStescribed chronic headaches, body pain, and
depressionld. Dr. Jeana Crover, who examined Ms. Saechao during both visits, assessed a back
strain and foot pain likely due to neuropathy.

3. Dr. Ogisu

On March 14, 2006, Dr. Tatsuro Ogisu performed a comprehensive neurology
examination. Tr. 320. Ms. Saechao described several medical impairments, including episodic
headaches for the last ten yeaet thccur approximately three timper year and last one to two
days. Tr. 320. She also reportedrtigo not associated wither headaches about twice per
week.”ld. In addition, Ms. Saechao described “ovebaltly pain,” which she attributed to
“having been beaten as a child.” Tr. 321. DrisDgbserved that Ms. Saechao was “oriented to
the state and city, but only the date, not the month or the year[.]” Tr. 321. He noted that
Ms. Saechao “had difficulty following simple mmnands” and that she “is illiterate and unable to

spell any words.1d. She can perform “single-diggiddition but nothing beyond thatd.

! Ms. Saechao’s only testimony was to confirm the year — 1990 — she arrived in the
United States. Tr. 70. The balance of the hednnglved the testimony of a vocational expert.

2 Neuropathy is “[a]ny disease of the nervessBAR's CYCLOPEDIC MEDICAL
DIiCcTIONARY 1575 (Donald Venes et al. eds. 2009).
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Dr. Ogisu observed that Ms. Saechao hadicalrlordosis, a limited cervical range of
motion, and walked with a limp. Tr. 322. He fouhdwever, that her reaching was unrestricted,
and she showed no signs “of difficulty handling thindd."He wrote that MsSaechao’s “range
of motion is full at the shoulderthe elbows, the forearms, theists and the handghe hips, the
knees and the ankles. No abnormality of muscle tone is noted.” Tr. 322-23. He concluded that
Ms. Saechao could “lift and carat least 10 pounds on an occasional basis” and that she “should
be able to perform gross anddimanipulation frequently.” Tr. 323.

4. Dr. Kolilis

Dr. Duane Kolilis performed a psychodi@stic evaluation on March 21, 2006. Tr. 324.
Ms. Saechao reported that her “mother was phigiaad emotionally abuge” and that “at the
age of 5 or 6 she was sold by her mother to an uncle.” Tr. 324. Ms. Saechao never attended
school and “is illiterate in her own languagér: 325. Dr. Kolilis obsered that other “than
going for a walk occasionally and infrequently figly [Ms. Saechao] spends most of her time at
home.” Tr. 325. Ms. Saechao reported that regshnd appetite were poor and that she felt
worthless. Tr. 326. Dr. Kolilils found that Ms. Saeglihas the criteria tgupport an Adjustment
Disorder with Mixed Anxiety and Depressed Mogdf'r. 327. He noted, however, that if “she
was employed, these issuesuld likely resolve.d. Dr. Kolilis concluded that Ms. Saechao is
“capable of: understanding, remembering, and falg at least simple one- to two-step
instructions, sustaining concentration and attention, persisting in work-related activities, adapting
to changes in routine, and engagin@ppropriate social interactionsd. He estimated that she
is “functioning in the Low Average Range of intellectual abilitied.”

5. Dr. Ellison

Dr. John Ellison performed a compreB&e general examination on May 22, 2010.
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Tr. 362. Ms. Saechao reported that “shesaverywhere and is generally weakl” She stated
that the pain was most severe in her feet aat‘fjJometimes this pain is so bad she cannot
walk.” Id. She reported that “[c]ooking is problematic because of her forgetfulhess.”
Following his examination, Dr. Ellison completed a “medical source statehienti. The form
consists of six pages of check-the-box respottsgaestions regarding Ms. Saechao’s ability to
perform “work-relded activities."SeeTr. 367-372. Dr. Ellison checked boxes indicating that
Ms. Saechao could lift up to 10 pounds freqlyer@nd up to 20 pounds occasionally. Tr. 367. He
also checked boxes indicating that Ms. Saeduwahd not perform work involving reaching,
pushing, or pulling with her right hand, or climbistairs, ramps, or ladders. He checked boxes
indicating that she shoultever perform work involvingpalancing, stooping, kneeling,
crouching, crawling, or drivig. Tr. 370-71. Finally, he cheett boxes recommending that
Ms. Saechao should never be exposed to maviechanical parts or unprotected heights and
only occasionally exposed to humidity, dust, funeedreme temperatures, or vibrations. Tr. 371.

6. Dr. Gostnell

Dr. David Gostnell, a clinical neuropdyologist, performed a psychodiagnostic
evaluation on June 1, 2010. Tr. 382. Dr. Gostnell interviewed Ms. Saechao through an
interpreter. Ms. Saechao “had no appareificdity understanding interview questions, although
at times the interpreter seemed somewhat confoispdrplexed by her answers, which had to be
repeated or rephrased.” B85. Dr. Gostnell diagnosed pain disorder associated with

psychological factors and mediaanditions, recurrent and moderat@jor depressive disorder,

% “Medical source statements are medical opinions submitted by acceptable medical
sources . . . about what an iidiual can still do despite a sevemgpairment(s), in particular
about an individual's physical or mental dimls to perform work-rated activities on a
sustained basis. . . . Medicalsce statements are to be bagedhe medical sources’ records
and examination of the indoal; i.e., their pemal knowledge of thndividual.” Social
Security Ruling 96-5p, 1996 WL 374183 *4.
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and chronic recurrent headaches and body paird8in. He also made a provisional diagnosis of
mental retardation, not otherwise specifiked.

7. Drs. Kehrli and Alley

In 2006, medical consultants Dr. Martin kg and Dr. Richard Alley reviewed Ms.
Saechao’s medical records, but did not persyiiérview or examine her. Based on their
reviews, both Dr. Kehrli and Dr. Alley recomnuad that Ms. Saechao perform only sedentary
work. Tr. 350, 356.

[ll. DISABILITY DETERMINATION AND STANDARDS

A. Legal Standards

A claimant is disabled if her she is unable to “engagedny substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkof not less than 1&onths[.]” 42 U.S.C.
8§ 423(d)(1)(A). “Social SecuritiRegulations set out a fixgep sequential process for
determining whether an applicant is disabletthiw the meaning of the Social Security Act.”
Keyser v. Commissiong®48 F.3d 721, 724 (9th Cir. 2011). The five steps in the process
proceed as follows:

1. Is the claimant presently working ansubstantially gainful activity? If

so, then the claimant is not disabledhm the meaning ofhe Social Security
Act. If not, proceed to step tw8ee20 C.F.R. 88 404.1520(b), 416.920(b).

2. Is the claimant’s impairment sevel&2o, proceed to sp three. If not,
then the claimant is not disablefee20 C.F.R. 88§ 404.1520(c), 416.920(c).

3. Does the impairment ‘meet omual’ one of a list of specific
impairments described in 20 C.F.R.rtP3a20, Appendix 1? If so, then the
claimant is disabled. Hot, proceed to step fousee20 C.F.R. 88 404.1520(d),
416.920(d).
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4. Is the claimant able to do any work that he or she has done in the past?
If so, then the claimant is not didad. If not, proceed to step fiv8ee20
C.F.R. 88 404.1520(e), 416.920(e).

5. Is the claimant able to do any otkark? If so, then the claimant is not
disabled. If not, then thclaimant is disabledsee20 C.F.R. 88 404.1520(f),
416.920(f).

Bustamante. Massanari262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of primfthe first four steps in the process. at 953;
see also Bowen v. YucketB2 U.S. 137, 140-41 (1987). The Coissioner bears the burden of
proof at step five of the process, where the Commissioner must show the claimant can perform
other work that exists in sigicant numbers in the national economy, “taking into consideration
the claimant’s residual functional capsciage, education, and work experiendeatkett v.
Apfel180 F.3d 1094, 1100 (9th Cir. 1999ke als®0 C.F.R. § 404.1566 (describing “work
which exists in the national econgih If the Commissioner fails to meet this burden, then the
claimant is disabled. If, howey, the Commissioner proves that ttlaimant is able to perform
other work that exists in sigidant numbers in the national econyg, then the claimant is not
disabledBustamantg262 F.3d at 953-54.
B. The ALJ’'s Decision

The ALJ applied the Commissioner’s fiveqstgequential disability determination
process set forth in 20 C.F.R. 88 404.1520 and 416.920, and described above. The ALJ agreed
that Ms. Saechao was not engaged in substayaiaful activity and, congpiently, satisfied step
one. Tr. 48.

At step two, the ALJ found that Ms. Saeclsadfered from several severe impairments:
chronic headaches, left knee degenerative disease, right shoulder subacromial bursitis, right

fourth finger injury, pain disorder associateih psychological factrs and medical condition,
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depression, and adjustmeh$order with mixed axiety and depressed modd. Thus, Ms.
Saechao satisfied step two.

At step three, the ALJ found that Ms. Saechao “does not have an impairment or
combination of impairments that meets or ngatly equals one of the listed impairments|.]”
Tr. 49. The ALJ, thus, proceeded to step four.

The fourth and fifth steps require the ALJdetermine how the claimant’s impairments
affect the claimant’s ability tperform work. To make this determination, the ALJ formulates the
claimant’s residual functional capacity (“RFCAn RFC “is the most [the claimant] can still do
despite [his or her] limitations.” 20 C.F.R486.945(a)(1). An RFC “is el at step 4 of the
sequential evaluation process to determine whetherdaridual is able talo past relevant work,
and at step 5 to determine whether an indiviitiable to do other whr considering his or her
age, education, and work experienc®dtial Security Ruling (“SSR”) 96—8pThe ALJ found
that Ms. Saechao had an RFC to perform lightkwsubject to some regttions in movement.
The ALJ also found that Ms. Saechao “is limitecgimple or unskilled work without public
contact” and should “not be reged to perform work where Engftiditeracy is required.” Tr. 50.

After the ALJ has formulated the claimarREC, the ALJ must consider whether the
claimant can, in light of that RFC, perform pasbther work. To do so, the ALJ may rely on the
testimony of a vocational expert (“VE”). ZDF.R. 88 416.960(b)(2) and 416.966(e). Typically,
the ALJ asks the VE whether, given certaypothetical assumptions about the claimant’s
capabilities, “the claimant cani@erm certain types of jobs, arkde extent to which such jobs

exist in the national economyBurkhart v. Bowen856 F.2d 1335, 1340 n.3 (9th Cir. 1988). In

* The Commissioner publishedings to clarify the Social Security Administration's
regulations and policy. S&unnell v. Sullivan947 F.2d 341, 346 n.3 (9th Cir.199&h(banc).
Although they do not carry the forcelafv, SSRs are binding on an AlBray v. Comm’y 554
F.3d 1219, 1224 (9th Cir. 2009).
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response, the “VE must identify a specjbb or jobs in thenational economy having
requirements that the claimanphysical and mental abiliseand vocational qualifications

would satisfy.”"Osenbrock v. ApfeP40 F.3d 1157, 1162-63 (9th Cir. 2001). The job must exist
“in significant numbers either in the region wléthe claimant] live[s] or in several other
regions of the country.” 20 CIR. § 404.1566(a); 20 C.F.R. § 416.966(a).

The ALJ called a VE to testify duringegt2010 administrative hearing. The ALJ asked
the VE to consider a hypothetical claimant wiglstrictions similar to those formulated for
Mr. Saechao’s RFC. The VE replied that Mae&hao’s limitations would make performing her
prior work “problematic.” Tr. 72. The Vihdicated, however, that a claimant with
Ms. Saechao’s limitations could perform worklie plastics industry e extruder machine
operator. Tr. 74.

Based on the VE's testimony, the ALJ found that Ms. Saechao “is capable of making a
successful adjustment to other work that existsgnificant numbers in the national economy.”
Tr. 58. The ALJ thus concluded that Ms. Saechao was not dis&hled.

IV. STANDARD OF REVIEW

The court must affirm the Commissionedscision if it is based on the proper legal
standards and the findings atgported by substdial evidenceHammock v. Bowe879 F.2d
498, 501 (9th Cir. 1989). Substantial evidence israrthan a mere scintilla. It means such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.”
Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoti@pnsolidated Edison Co. v. NLRB
305 U.S. 197, 229 (1938)). Where the evidence is susceptible to more than one rational
interpretation, the Commissiar® conclusion must be uphelfample v. Schweike$94 F.2d

639, 642 (9th Cir. 1982).
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V. DISCUSSION

Ms. Saechao argues that the ALJ: (1) didgie¢ specific and legitimate reasons for
rejecting the opinions of severakdical sources; (2) failed tollow the remand order from the
Commissioner’s Appeals Council; and (3) impndpeliscredited much of Ms. Saechao’s
testimony. The court finds that the ALJ propesl/aluated the medical opinions and followed
the order of the Appeals Couhdhe ALJ, however, improperly discredited Ms. Saechao’s
testimony.

A. Medical Testimony

An ALJ must determine the weight to give each source of evidence. 20 C.F.R.

§ 404.1527(d), (f). Opinions from “acceptable noadlisources” — such as licensed medical
doctors and psychologists — may generally beraetbmore weight than those from “other
sources” — such as social workers, family, and frieGdsnez v. Chatei74 F.3d 967, 970 (9th
Cir. 1996); 20 C.F.R. § 404.1513. An ALJ may whallypartially discount the opinion of any
source, but the regulations anchitii Circuit case law have estahled specific standards an ALJ
must apply in order to do s6ee20 C.F.R. § 404.1527 (standards for evaluating medical
opinions);Lester v. Chater81 F.3d 821, 830-33 (9th Cir. 1995) (standards for evaluating
acceptable medical sourceBpdrill v. Shalalg 12 F.3d 915, 918-19 (9th Cir. 1993) (standards
for evaluating other sources).

The standards for evaluating the opinadran acceptable medical source differ
depending on the extent of contdaeé source had with the claimant and whether the source is
contradicted by other seces in the record.ester 81 F.3d at 830-33. In general, an ALJ should
“give more weight to the opian of a source who has examined [the claimant] than to the

opinion of a source who has not examined’dlamant. 20 C.F.R. § 404.1527(d)(1). An ALJ
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may, however, reject the opinion of a doctor vlas examined the claimant in favor of the
differing opinion of a non-examining doctor if thAé.J “gives specific, legitimate reasons for
doing so, and those reasons are suppdry substantial record evidencBRgdberts v. Shalal&66
F.3d 179, 184 (9th Cir. 1995). The standard is neaiecting if no medicadpinion contradicts an
examining doctor’s opinion. In that instances #LJ may only reject the examining doctor’s
opinion if the ALJ provides “clear and convincing’ reasons” for doind_sster 81 F.3d at 830
(quotingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990)).

1. Dr. Kolilis

Based on an examination of Ms. SaechaoKatilis concluded that Ms. Saechao “is
capable of: understanding, remesribg, and following at leasimple one- to two-step
instructions; sustaining concentration and attention, persisting in work-related activities, adapting
to changes in routine, and engaging in appropsatéal interactions. Heoverall attention and
concentration today appeared to be fagdpd.” Tr. 327. The ALJ found that “Dr. Kolilis’s
opinion is consistent with the record as a veh¢l. . . | give his opiion great weight. The
Claimant is limited to simple or unidlled work without public contact.” Tr. 55.

Ms. Saechao contends, however, that the ALJ failed to properly credit Dr. Kolilis’s
opinion. Her argument is based on the job desorniptin the Dictionarpf Occupational Titles
(“DOT"). “Each occupation in the DOT is codedth a reasoning development level, which
corresponds to the abilitp follow instructions and soévproblems that is required for
satisfactory job performanceulsey v. Astrue622 F.3d 917, 923 (8th Cir. 2010). The DOT
describes six different reasoning developmevele At level one, amdividual can “[a]pply
commonsense understanding to carry out sirapée or two-step instructions. Deal with

standardized situations with ostanal or no variables in or fnothese situations encountered on
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the job.” DOT, App. C (available at 1991 WB&702). At level two, amidividual can “[a]pply
commonsense understanding to carry out detailédininvolved written ooral instructions.
Deal with problems involving a few concrete \adnles in or from standardized situationsl.”

Ms. Saechao argues that Dr. Kolilis’s opiminecessarily limits her to reasoning level
one work: “A . . . limitation to task[s that] regeifsimple one- to two- steps’ . . . restricts a
claimant to only performing reasing level one jobs.” Pl.’s Bat 8. The ALJ, however, did not
include, in his hypothetical questi to the VE, a limitation to reasing level one occupations or
to one- to two-step tasks. Tr. 72. Consequyeirtlresponse to the A's hypothetical question,
the VE stated that Ms. Saechao could perform the work of an extruder machine operator, an
occupation that requires reasoning leved.tir. 74; DOT 754.685-014 ailable at 1991 WL
680374). Ms. Saechao concludes that“ALJ has erred by implidit rejecting Dr. Kolilis'[s]
opinion for no reason and this error was not hessmbecause had the actual limitations been
included, [Ms.] Saechao would not have been abjpetéorm the jobs identified at step five” of
the sequential analysis. Pl.’s Br. at 8-9.

Ms. Saechao is correct that if Dr. Kolilischimited her to work involving one- to two-
step tasks, the ALJ would have erred in failiagnclude a restriabin to reasoning level one
occupations in the hypotheticgliestion posed to the VBee Whitlock v. Astrudlo. 3:10-cv-
357-AC, 2011 WL 3793347 *5 (D. Or. Aug. 24, 20119 {smding). Dr. Kolilis, however, did not
limit Ms. Saechao to one- to two-step tasks. Hisiop stated that Ms. Saechao is capable of
“following at leastsimple one- to two-step instruction§Emphasis added.) In other words, one-
to two-step tasks are the minimum of Ms. Saeshaasoning abilities, not the limit. Moreover,
the entirety of Dr. Kolilis’s opinion supports fimdy that Ms. Saechao is capable of reasoning

level two occupations. Dr. Kolilis noted, fexample, that Ms. Saechao was capable of
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“sustaining concentration andexttion, persisting in work-reladeactivities, [and] adapting to
changes in routine.” Tr. 327. Other doctors regckimilar conclusions. While Dr. Gostnell
found that Ms. Saechao would have modeddffeculty understanding and remembering
complex instructions, he found that she wouldehanly mild limitations in carrying out simple
instructions. Tr. 388. Dr. Peter LeBray, who rewweMMs. Saechao’s medical records, concluded
that she could “understand, perform and completglsi tasks[.]” Tr. 353. Gurts in this district
have generally found that “a claimant limitedstople, routine tasks may perform level-two
reasoning.’Pitts v. AstrueNo. 3:10-cv-00785-MO, 2011 WL 3704124 *7 (D. Or. Aug. 23,
2011);see alsdlracer v. AstrugeNo. 3:10-cv-6180-HZ, 2011 WL 2710271 (D. Or. July 12,
2011) (collecting cases).

2. Dr. Ellison

As noted above, Dr. Ellison found that M&aechao has several limitations, including
total restrictions in reaching, pushing, and mgjlivith her right hand, climbing stairs, ramps,
and ladders, balancing, stooping, kneeling, dnong; crawling, and driving. He recommended
that Ms. Saechao never be exposed to ngpmiechanical parts and unprotected heights.
Tr. 369-70. Dr. Ellison also remamended that Ms. Saechao only occasionally be exposed to
humidity, dust, fumes, extreme temperagjrand vibrations. Tr. 371. The ALJ assigned
Dr. Ellison’s opinion “limited weight.” Tr56. He provided three reasons for discounting
Dr. Ellison’s findings: (1) Dr. Ellison’s opinion conflicts with the other medical evidence in the
record; (2) his opinion conflicts with Ms. Saechaadsivities of daily livhg; and (3) his findings
are based only on Ms. Saechao’s subjective caniplavs. Saechao argues that these reasons
are not legitimate. PI's Br. at 9-11.

The court disagrees. The ALJ is correct that other medical evidence contradicts
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Dr. Ellison’s findings. Dr. Ogisu, who also examined Ms. Saechao, found that Ms. Saechao had
no restrictions reaching, displayed no difficutigndling things, and had a full range of motion

“at the shoulders, the elbows, the forearms, thstsvand the hands; the hips, the knees and the
ankles.” Tr. 322. Dr. Ogisu’s camtdictory findings, however, aret alone sufficient to reject

Dr. Ellison’s opinion: “[T]he opinion of an examng doctor, even if contradicted by another
doctor, can only be rejected fgpecific and legitimate reasotisat are supported by substantial
evidence in the recordlester 81 F.3d at 830-31.

The other two reasons cited by the ALJ for discounting Dr. Ellison’s conclusions —
Ms. Saechao’s activities of dailiving and Dr. Ellison’s reliance on Ms. Saechao’s subjective
complaints — are specific and legitimate reasons sufficient for the ALJ to reject Dr. Ellison’s
opinion. An ALJ may afford less weight to an dpimthat is contradicted by other evidence in
the recordCf . 20 C.F.R. 8§ 404.1527(c)(4) (“the more congisen opinion is with the record as
a whole, the more weight we will give to thaiinion”). An ALJ mayalso discount the opinion
of a medical source if it not bad on medical signs or labtoey findings or if it does not
explain its findingsld. at § 404.1527(c)(3) (“The more a dieal source presents relevant
evidence to support an opinion, particularlydical signs and laboratty findings, the more
weight we will give that opinion. The better explanation a source provides for an opinion, the
more weight we will give that opinion.”).

The ALJ is correct that Ms.agchao’s activities of daily ling appear to contradict some
of Dr. Ellison’s findings. For instance, Ms. Saaoldrives, prepares meals, performs some
shopping, and does laundry. Tr. 240-41, 248-49. Thdsati@s contradict his findings that she
cannot drive and should not be exposed to moriaghanical parts, fumes, or vibrations. In

addition, as the ALJ correctly notes, Dr. Ellisofirglings do not appear to be based on medical
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signs or laboratory findings. Indeed, Dr. Elligmovided no explanation for the majority of the
limitations he recommended; he simply checked boxes on a &m@hr. 367-72. Accordingly,
the ALJ provided specific and legitimate reasons to rejecElllson’s opinion.

3. Drs. Kehrli and Alley

Medical consultant Dr. Kehrli recommendedttMs. Saechao be limited to sedentary
work. Tr. 350. The ALJ, however, wrote that Behrli “opined [that Ms. Saechao] retains the
ability to perform light work.” Tr. 54. Ms. Saecha&ocorrect that the “ALJ has misstated what
[Dr.] Kehrli . . . opined.” Pl.’s Brat 11. Ms. Saechao is alsamxt that Dr. Alley, who also
reviewed Ms. Saechao’s medical records, “satggk[a] sedentary RFC.” Tr. 356 (capitalization
omitted). Nevertheless, these errors are not, alone, sufficient for reversal. The examining
physicians, Drs. Ogisu and Ellison, did not recanohlimiting Ms. Saechao to sedentary work
and the opinions of non-treating and non-exangnmnedical sources, such as Drs. Kehrli and
Alley, do not, on their own, constitute substantial evidebester 81 F.3d at 831 (“The opinion
of a nonexamining physician cannot by itself consgigubstantial evidence that justifies the
rejection of the opinion of either an examinplgysician or a treating pbician.”). Thus, it was
not erroneous for the ALJ to omit a limitatilmsedentary work irither his hypothetical
guestion to the VE or in his formulation Wifs. Saechao’s RFC. Given, however, that Ms.
Saechao’s case is reversed and remandeuttier reasons, on remand the ALJ should re-
evaluate the medical evidence and consider whether Ms. Saechao should be limited to sedentary
work.

5. Dr. Ogisu

Finally, Ms. Saechao argues that theJAkrred by not seeking clarification of

Dr. Ogisu’s opinion, failing to resolve[] the arghity in Dr. Ogisu’s opinion and relying on this
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opinion to find that Mrs. Saechao can perfeight work.” Pl.’s Br.13. Dr. Ogisu opined that
Ms. Saechao could “lift ancharry at least 10 pounds on an occasional basis.” Tr. 323.
Ms. Saechao contends that this opinion le@vasclear whether Ms. Saechao is capable of
performing “light work,” as that category wfork is defined in the Social Security
Administration Rules.Whether Ms. Saechao qualifies fdight work” is crucial, Ms. Saechao
argues, because if she doesaadlify for light work, and only qualifies for sedentary work, she
must be found to be disabled pursuant to S&ealurity Administration Rules. Pl.’s Br. at 12;
see20 C.F.R. Pt. 404, Subpt. P, App. 2 § 201.17.

The court disagrees. “Light works” involwélifting no more than 20 pounds at a time
with frequent lifting or carrying of objects weighing to10 pounds.” 20 C.F.R. § 404.1567(b)
(emphasis added). Dr. Ogisu’s opinion is carsiswith this defiition. It states that
Ms. Saechao can lift and camyleastlO pounds occasionally. Other findings in Dr. Ogisu’s
opinion support his conclusion. For instancefcwand that Ms. Saechao’s “range of motion is
full at the shoulders, the elbows, the forearms miists and the hands. . . . No abnormality of
muscle tone is noted.” Tr. 322-23e also rated muscle strength in the upper extremities at “4/5
to 4+/5.” Tr. 322. Dr. Kehrli, who reviewed Dr. @g’s findings, found that Ms. Saechao can lift
and carry 10 pounds frequently. Tr. 344. EvenBlison, whose opinion the ALJ determined to
be overly restrictive of Ms.&chao’s capabilities, found that Ms. Saechao could lift up to 10
pounds frequently. Tr. 367. This evidence establishes that Ms. Saechao can frequently lift 10
pounds, as required in the defion of “light work.”

Dr. Ogisu’s opinion is not ambiguous merelcause it does not track, word-for-word,

® To determine the physical exertion reqmients of work in the national economy, the
Social Security Administration “classif[ies] jolas sedentary, light, medium, heavy, and very
heavy.” 20 C.F.R. 8§ 404.1563¢ee als&SSR 83-10. The classificatioase based in part on the
amount of weight a claimant can lift and caidy.
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the formulation used in the definition Bight work” in 20 C.F.R. § 404.1567(b). The ALJ
reasonably determined that Dr.gu’s opinion is consistent withe definition of light work.

The ALJ’s determination also is consistent wvitike other medical evidence. Accordingly, the Dr.
Ogisu’s opinion is not impermissibly ambiguarsd the ALJ did not err in relying on it.

B. RemandOrder

Ms. Saechao next argues that the ALJ faitedomply with the order of the Social
Security Administration Appeals Council revergithe ALJ’s initial, February 3, 2009, decision
that denied benefits to Ms. Saechao. Pl.’saBi1.3. The order of the Appeals Council required
the ALJ to obtain “additional evidence @amning the claimant’s mental and physical
impairments[.]” Tr. 112. As Ms. Saleao concedes, however, the Aldid obtain updated
medical records; he obtained . . . congiMeaexamination[s] from John Ellison, M.D., and
David Gostnell, Ph.D.” PI.’8r. at 14 (emphasis added).

Ms. Saechao’s argument is not, therefore, that the ALJ failed to comply directly with the
order of the Appeals Council.dtead, Ms. Saechao argues thatAlhJ “sidestepped” the order
because, although the ALJ obtained additionaleawed, the ALJ did not fully credit that new
evidence. Pl.’s Br. at 14. The Appeals Council, haavedid not order the ALJ to fully credit the
additional evidence he obtained. Accordingly, theJAlid not fail to comply with — or sidestep —
the order of the AppeafSouncil. The ALJ is respoitde for “evaluat[ing]everymedical
opinion” he or she receives. 20RCR. § 404.1527(c) (emphasis addesge alscCarmickle v.
Comm’r, 533 F.3d 1155, 1164 (9th Cir.2008) (The ALJr&sponsible for re$ang conflicts in
the medical record.”). The ALJ thus did not erevaluating — and discounting in part — the
additional evidence he receivedeevthough he obtained the evidepcesuant to an order from

the Appeals Council.
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Ms. Saechao also argues that the ALJcetbecause the wrong interpreter was ordered”
for the examinations performed by Drs. Ellison &ostnell. Ms. Saechao asserts that a Laotian
interpreter was used “when herstilanguage is Mien.” Pl.’s Bat 14-15. On her disability
report, however, Ms. Saechao listed her prefel@aguage as Laotian..1221. In a field office
report prepared in December 2006, an interviavaéed that Ms. Saech&chose to speak in her
native language of Laotian.” Tr. 219. Neither. Bflison nor Dr. Gostnell reported that Ms.
Saechao was unable to understand his questiofectlrDr. Gostnell observed that Ms. Saechao
“had no apparent difficulty understanding iniew questions,” even though the interpreter
sometimes seemed “perplexed by her answers385. Both doctors were able to write reports
based in large part on Ms. Saeckaesponses to their questioBgeTr. 362-72, 382-90. There
is, in sum, no evidence that the either Dr.d6li or Dr. Gostnell wengnable to effectively
communicate with Ms. Saechao beyond the orgliddficulties posed by speaking through an
interpreter and understanding cultural differences.

C. Ms. Saechao’s Testimony

1. Standards

The Ninth Circuit has developed a two-spEpcess for evaluating the credibility of a
claimant’s own testimony about the severity &ndting effect of the claimant’s symptoms.
Vasquez v. Astru®&72 F.3d 586, 591 (9th Cir. 2009). Fiitste ALJ “must determine whether
the claimant has presented objective medicaesce of an underlying impairment which could
reasonably be expected to produceghim or other symptoms alleged.ihgenfelter v. Astrue
504 F.3d 1028, 1036 (9th Cir. 2007). When doinglse claimant “need not show that her
impairment could reasonably be expected to cthesseverity of the symptom she has alleged;

she need only show that it could reasondlalye caused some degree of the sympt@mblen
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v. Chater 80 F.3d 1273, 1282 (9th Cir. 1996).

Second, “if the claimant meets the first testd there is no evidee of malingering, ‘the
ALJ can reject the claimant’s testimony abthé severity of her symptoms only by offering
specific, clear and convincing reasons for doing darigenfelter 504 F.3d at 1036 (quoting
Smolen80 F.3d at 1281). It is “not sufficient for tA&.J to make only general findings; he must
state which pain testimony is not credible aritht evidence suggests the complaints are not
credible.”Dodrill, 12 F.3d at 918. Those reasons musthéiciently specific to permit the
reviewing court to conclude thdte ALJ did not arbitrarily digedit the claimant’s testimony.”
Orteza v. Shalalas0 F.3d 748, 750 (9th Cir. 1995). Furthtae ALJ “may not discredit the
claimant’s testimony as to subjective syoms merely because they are unsupported by
objective evidence.Lester 81 F.3d at 834.

Both the Social Security Adinistration and the Ninth Circuinave set forth a variety of
tools that an ALJ may use &ssess a claimant’s credibilityn SSR 96-7p, the Commissioner
recommended assessing the claimant’s datiyities; the locationduration, frequency, and
intensity of the individual's pain or other sytoms; factors that precipitate and aggravate the
symptoms; the type, dosage, effectiveness sadaleffects of any medication the individual
takes or has taken to allevigtain or other symptoms; treagmt, other than medication, the
individual receives or has receivi relief of pain or other symptoms; and any measures other
than treatment the individual uses or baed to relieve pain or other symptoms.

In addition to the factors identified in SSIB-7p, the Ninth Circuit has said that an ALJ
“may consider . . . ordinary techniques of crdidibevaluation, such as the reputation for lying,
prior inconsistent statements concerning the $gmp, . . . other testimony by the claimant that

appears less than candid [and] unekpd or inadequately explaingdlure to seek treatment or
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to follow a prescribed course of treatmer@rhiolen 80 F.3d at 1284.

2. TheALJ’'s credibility analysis

The ALJ found that Ms. Saechao met fingt step of the credibility analysis:
Ms. Saechao’s “medically determinable impaintsecould reasonably be expected to cause the
alleged symptoms|.]” Tr. 51. Nevertheless, theJAliscounted many of Ms. Saechao’s reports of
her symptoms. He identified three reasons for questioning her credibility: (1) Ms. Saechao’s
activities of daily living were “inconsistent withe disabling levels of pain and mental health
symptoms [she] alleged”; (2) frequent inctsnt statements weakened Ms. Saechao’s
credibility; and (3) “conservativigeatment” suggested that Ms. Saechao’s “impairments do not
result in significant functional limitation[s tHaireclude[] her from engaging in basic work
activity.” Tr. 53-54. The evidence in the redaloes not support ALJ’s conclusions.

a. Activities of daily living

The ALJ found that Ms. Saechao’s activitedslaily living are “quite involved.” He
noted that she “handles her own finances, spendsour shopping in sts for groceries, and
prepares her own meals, which takes up to 3tutes. She attends church services weekly.”
Tr. 53. He also found that she can drive ks to sew, fish, and watch televisidd.
Altogether, however, these activities comprisdyest, an extremely small part of Ms. Saechao’s
daily life. For example, she shops for an haua time only 2-3 times a week, attends church
only once a week, and sews only 2-3 hours a mdnt 241-42. Furthermore, even when she
accomplishes these daily activities, she repitytperforms them poorly. For instance, she
burned a cooking pot and can no longer cookestoods. Tr. 248, 287. Finally, Ms. Saechao’s
daughter, Nai Saechao, submitted a letter thatradicts the ALJ’s finding that Ms. Saechao

sometimes fishes and sews. Tr. 287 (Ms. Saechao can “no longer fish or do embroidery”).
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These sorts of limited activities of dallying are not sufficient to discredit
Ms. Saechao’s testimony. Daily “activities maydreunds for an adverse credibility finding ‘if a
claimant is able to spend a substantial p&his day engaged in pursuits involving the
performance of physical functions that are transferable to a work settdrg.V. Astrue495
F.3d 625, 639 (9th Cir. 2007) (quotifgir v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)).
Ms. Saechao’s occasional trips to the groceryesdod weekly attendance at church constitute
neither a substantial part ofriday nor involve the performanoé physical functions that are
transferable to a work settinghe “mere fact that a plaifitihas carried on certain daily
activities, such as gcery shopping, driving a car, or limitadlking for exercise, does not in
any way detract from her credibility as to her overall disabil¥eitigan v. Halter 260 F.3d
1044, 1050 (9th Cir. 2001). Accordingly, the court concludes that Ms. Saechao’s activities of
daily living do not undermine her credibility.

b. Inconsistent statements

The ALJ next reasoned that Ms. Saechao’s inconsistent statements call her credibility
into question. The ALJ identified three exampdéconsistencies. First, he noted that
Ms. Saechao reported two different causes for back pain. She told Drs. Ogisu and Kolilis that she
believed the pain originated from being beatsra child. Tr. 321, 325. Two years later, she told
a doctor at South Tabor Family Physicians #tet had had back pairrfa year since bumping
into another pedestrian while crossingraet. Tr. 358. Although the Al correctly notes the
differing explanations, the disgpancy does not cast doubt on laechao’s credibility. These
explanations are not mutually exclusivemiay be that Ms. Saechao’s collision with the
pedestrian aggravated pain that originatét from her childhood beatings. In addition,

although Ms. Saechao’s explanationay differ, her reports of the pain are consistent. It is also
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not surprising, that a laypens's understanding and hence extion for the cause of her
persistent pain might evolve, esply after more than two years.

The ALJ also identified an inconsistencyveen Ms. Saechao’s report to Dr. Ogisu that
she experienced headaches three times peryea&20, and her report, more than two years
later, to Dr. Crover at South Tabor Fanflfaysicians that she experienced headaches
“approximately everyday.” Tr. 361. This is notiagonsistency, howevegbecause Ms. Saechao
told Dr. Crover that her “symptoms have wamed in the past two months.” Tr. 361. As the
Social Security Administration Baexplained, “the lack of coistency between an individual’s
statements and other statements that he or shexdde at other times does not necessarily mean
that the individual's statements are not dod Symptoms may vary in their intensity,
persistence, and futienal effects, omay worsen or improve with timand this may explain
why the individual does not alwag#iege the same intensity, persistence, or functional effects of
his or her symptoms.” SSR 96-7996 WL 374186 *5 (emphasis added).

The final inconsistency noted by the Alvas between differing explanations
Ms. Saechao gave for being laid off from her Jabt She reported to Dr. Kolilis that she was
“laid off after the jobs were sent to an ows company.” Tr. 325. She told Dr. Gostnell, more
than four years later, that she was laid off beedher manager did not like her.” Tr. 384. It is
difficult to understand how this difference calls Ms. Saechao’s credibility into question. More
than four years elapsed betwdka statements; the differenceynize attributable to a faded
memory or confusion. The explanations are mmireover, mutually exclusive: both could be
true. All told, the three purpodenconsistencies identified lilge ALJ do not establish that

Ms. Saechao’s has engaged in a pattedeoéption sufficient tdiscredit her testimony.
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C. Conservative course of treatment

The ALJ’s final reason to question Ms. Saechacéslibility is her conservative course of
treatment. The ALJ noted that Ms. Saechaodwadyht medical treatment only three times after
2005. Tr. 54. The ALJ also noted that Ms. Sae@hdack of counseling and limited medication

. are ... not consistent with the alleged severity of her impairm&htg’general, “evidence
of conservative treatment is sufficient to discount a claimant’s testimony regarding severity of an
impairment.”Parra v. Astrue481 F.3d 742, 751 (9th Cir. 2007) (internal quotation marks and
citation omitted). A claimant mayot, however, be “denied beneffta failing to obtain medical
treatment that would amelideahis condition if he cannot afford that treatme@&amble v.
Chater, 68 F.3d 319, 321 (9th Cir. 1995ke alsdGillman v. Astrue_ F. Supp.2d
No. C10-1535Z, 2011 WL 5299579 (W.D. Wash. No\2@&l11) (“Conservative treatment is not
a proper basis for rejecting the claimant’s criithbwhen the claimant has a good reason for not
seeking more aggressive treatment.”).

Ms. Saechao repeatedly explained thatlsdd not received more medical treatment
because she did not have insurance and couldffost treatment. In a 2006 disability report,
she stated that “because [I] don’t have medicaliiance|, I] can’[t] redee any medical care.”

Tr. 280. Dr. Ogisu reported that Ms. Saechao tt@gpursued medical follow-up due to lack of
insurance.” Tr. 320. Ms. Saechw@stified in the 2008earing that she did not have medical
insurance and that she could not see a doctor becaaibadimo money. Tr. 24, 27. Ms.
Saechao’s inability to afforfeatment, and her limitedriguage skills, are reasonable
explanations for her consetixa course of treatment.

For all of these reasons, tA&J has failed to provide cleand convincing reasons to

discredit Ms. Saechao’s testimony.
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D. Remand

The court may, in its discretion, remaadase to the Commissioner for immediate
payment of benefits. In “Social Security Ai@ses Congress has granted district courts the
additional power to reverse or modify an adisirative decision without remanding the case for
further proceedingsHarman v. Apfel211 F.3d 1172, 1177-78 (9th Cir.2000). The Ninth
Circuit has set forth a three-part test foredmining whether to remand a case for further
proceedings or to order an immediate awardesfefits. Immediate payment of benefits is
appropriate where: (1) the Alfdiled to provide legally suffieint reasons for rejecting the
claimant's testimony; (2) no outstanding issues neraa the ALJ to resolg; and (3) it is clear
from the record that the ALJ would be reqdite find the claimant disabled were such
testimony creditedVioisa v. Barnhart367 F.3d 882, 887 (9th Cir.2004).

Although the ALJ failed to articulate legaksufficient reasons for rejecting Ms.
Saechao’s testimony, it is unclear whether a figdif disability would be required had Ms.
Saechao’s testimony been credited as true.9dechao’s testimony during the hearings was
limited. Ms. Saechao did not thoroughly explaia #ifect of her headaches on her ability to
participate in the activities of daily living or drer ability to perform wik activity. In addition,
the hearing transcript reveale@duent difficulties with translain. Even if, therefore, the court
credited all of Ms. Saechao’sstemony as true, it is unclear wher a finding of disability would
be warranted. On remand, the Commissioheukl hold a new hearing to take additional
testimony from Ms. Saechao and evaluate that testimony based on SSR 96-7p and the Ninth
Circuit standards described above.

VI. CONCLUSION

The Commissioner’s decision is REVERSEBd the case is REMANDED. On remand,
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the Commissioner should hold a new hearing to take additional testimony from Ms. Saechao. If
the Commissioner finds that Ms. Saechao’s testiyns in part or in whole not credible, the
Commissioner should specificaligentify what portions of hetestimony are not credible and
provide specific, clear, and comeging reasons explaining why thastimony is not credible. In
addition, the Commissioner shoutekvaluate Dr. Kehrli and DAlley’s opinions to determine
whether to credit their opinions that Maechao is limited to sedentary work. If the
Commissioner credits their opinions, the Consiaser should decide whether to formulate a
new RFC and reconsider steps four and évthe sequential digdity analysis.

ITIS SO ORDERED.

Dated this 11th day of May, 2012.

& Michadl H. Simon

Michael H. Simon
UnitedState<District Judge
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