Stowell v. Commissioner Social Security Administration

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION
PATRICIA ELNORA STOWELL,
Plaintiff,
Case No. 6:11-cv-06262 -ST
V.
OPINION AND ORDER
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant.

STEWART, Magistrate Judge:

INTRODUCTION

Plaintiff, Patricia EInora Stowell (“Stovlg), seeks judicial review of the final
decision by the Social Security Commissip(f&€€ ommissioner”) denying her application
for Disability Insurance Benefits (“DIB”) unddritle Il of the Social Security Act (“SSA”),
42 USC 88 401-33. This court has juridtha to review the Commissioner’s decision
pursuant to 42 USC 8§ 405(g). For the reasmidorth below, that decision is REVERSED

and REMANDED for araward of benefits.

1 — OPINION AND ORDER

Doc. 20

Dockets.Justia.com


http://dockets.justia.com/docket/oregon/ordce/6:2011cv06262/103871/
http://docs.justia.com/cases/federal/district-courts/oregon/ordce/6:2011cv06262/103871/20/
http://dockets.justia.com/

ADMINISTRATIVE HISTORY

Stowell protectively filed for DIBon October 10, 2007, alleging a disability onset
date of May 31, 2007. Tr. 107-89Her application was denied initially and on
reconsideration. Tr. 53-57, 60-62. On Sapber 17, 2009, a hearing was held before
Administrative Law Judge (“ALJ”) Wade Morms. Tr. 24-50. The ALJ issued a partially
favorable decision on March 28010, finding Stowell disablesince July 1, 2009, but not
prior thereto. Tr. 19. Stowell request@deview of that decision on May 26, 2010, and
submitted additional medical records, including a psychological evaluation completed by
Judith Eckstein, Ph.D., on May 12, 2010.. Z22-23. The Appeals Council denied the
request for review on June 23, 2011. TB.1Therefore, the ALJ’s decision is the
Commissioner’s final decision subject to rewi by this court.20 CFR 8§ 404.981.

BACKGROUND

Born in March of 1952, Stowell was age 57la¢ time of the hearing before the ALJ.
Tr. 11, 107. She completed high school abtained a Certified Nursing Assistant
(“CNA") certification. Tr. 29-30. She has pasievant work experience as a CNA or home
health care provider and telemarketer. Tr. 30. Stowell alleges that she is unable to work
due to the combined unspecified impairments affecting her heart and back, as well as
obesity, low oxygen level and cataracts. Tr. 138. On appeal from the initial denial, she also
alleged “delayed brain functioning.” Tr. 192.

l. Medical Records

In November 2006, Stowell reported back ptiat was worse with sitting and better

with standing and an inability to stand for lobgcause of her weight. Tr. 248. She was

! Citations are to the page(s) indicated in the official transcript of the record filed on January 27, 2012
(docket # 12).
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diagnosed with hypertension and sciatica tuebesity and was told to increase her
exercise and dietld. A lumbar spine x-ray revealedilchdegenerative disc disease “from
L1 to L5 with more prominent degeneraidisc narrowing at the L5-S1 level where
vacuum disc phenomena was present.” Tr. 258.

On March 16, 2007, Stowell reported thataiiradol decreased the sciatica pain, but
that her pain was increased in the nodule. Tr. 246. In August 2007, she reported an
irregular heartbeat and awakening with shostnhef breath two or three times a night. Tr.
244. Her doctor noted that she had an am@abEKG and recommended using a Holter (a
heart monitor) to determine her conditioll.

In September 2007, Stowell reported no further episodes of irregular heartbeat.
Tr. 243. A nurse practitioner advised hedecrease her food intake and increase her
exercise.ld. The following month, Stowell reportetiplopia (double vision), difficulty
reading road signs and the computer scraad,problems with bright lights. Tr. 235.
Cataracts were suspecteldl.

Also in September 2007, Stowell sawr@lyia Kremser, M.D., reporting several
hours of an irregular heartbeat during whicle $élt tired, but not light headed, and no more
short of breath than usual. Tr. 239-40. Rremser noted a “lateral T-wave abnormality,”
but no atrial fibrillation. Id. A sleep oximetry showed a prolonged period of severe
desaturation.ld. Stowell also reported that she was always short of breath, felt
“smothered” if she lies supine, and developagintembness after walking for more than five
minutes. Id. Dr. Kremser concluded that Stol® symptoms were consistent with
paroxysmal atrial fibrillation (irregular heartbeat that occurs only occasionady).

Dr. Kremser wrote that Stowell’s dysrhythmia, exertional and positional dyspnea, and right-
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sided heart failure were all probably rooted in obesity/hypoventilation syndrome and
obstructive sleep apnea. Tr. 240.

Stowell underwent successful caear surgery on May 17, 2008. Tr. 201.

In June 2008, a nurse practitioner again advised her to lose weight, and diagnosed
diabetes. Tr. 296.

In July 2009, Stowell reported two weeksobfest heaviness, dizziness, shortness of
breath, a cough and anxiety. Tr. 313-14. The npraetitioner, Michelle Jones (“Jones”),
noted that Stowell was obese and poorly gredrand diagnosed congestive heart failure.

Tr. 312, 314. A chest x-ray revealeddiamegaly (enlarged heart). Tr. 311.

On August 27, 2009, based on her one d@ration, Jones completed a medical
evaluation stating that Stowell sufferedrir chest pain, morbid obesity, hypertension,
congestive heart failure, and diabetes mellitus Il. Tr. 320. Other than the chest pain, the
conditions were expected toslafor at least 12 monthdd. Stowell’'s symptoms were
recurrent chest pain with dizziness, shossef breath and cough. Tr. 321. Her signs were
morbid obesity, cardiomegaly, uncontrolled blood sugars, cardiac murmur, and edema in the
legs. Id. She noted that Stowell needed to elevate her feet in a reclined position during the
day. Id. She also wrote that Stowell was takifdiglactone (potassium-sparing diuretic) that
may cause frequent urination. .322. Her conditions would be sufficiently severe that she
would be unable to maintain a regular waedhedule more than two days per monih.

At her next visit with Jones in Octob2009, Stowell again complained of chest pain
and shortness of breath. Tr. 332. Jonesattat psychologically Stowell was “flatid.

In November 2009, Dr. Kremser saw Stowell for chest discomfort. Tr. 329. He

noted that she had very severe sleep apnéavas intolerant of the CPAP (continuous
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positive airway pressure) therapyd. She was unable to stand, had some leg swelling, and
was very tachypneic (rapid breathing) andgloing after a few seconds of being semi
recumbent.ld. He concluded that the chest heaviness could include myocardial ischemia
and pulmonary hypertension and that her orthopnea (shortness of breath) may be due to
airway obstruction or left heart failurk.

Il. Post-Hearing Medical Records

Two months after the ALJ’s March 26, ZD#lecision, Stowell was examined by
Judith Eckstein, Ph.D. Tr. 342-57. Her ophevious psychological treatment had been
some counseling for her weight through heurcin and twice 15-20 years ago for some of
her childhood issues. Tr. 347. She had neeenlkpsychiatrically hospitalized or taken
psychotropic medicationdd. Dr. Eckstein noted that Stowell had difficulty breathing, was
unable to climb stairs, made appropriate eye contact and demonstrated no overt signs of
distress.Id.

Stowell reported that she tried to staysitive, but found it difficult when she could
not do things.Id. She blamed herself for her weigbtating: “I got myself in this
predicament; only | can get myself outid. She had suffered from obesity since the eighth
grade and once lost 75 pounds on NutriSystemhhdtnot maintained this weight loskl.
Because of knee problems she could no longer exetdis&he reported sleeping one to
two hours at a time and waking throughout tinght. Tr. 347-48. Shhad panic attacks
about two or three times a week in whicle kit that she could not breathe, her heart
fluttered, and she felt cold and clammir. 348. She also reported symptoms of
claustrophobia, saying that she could not evern the bathroom with the door closed.

She had some difficulty leaving her holmecause she was concerned that her obesity
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embarrassed her childremd. She tended to obsess about certain thoughts and was
preoccupied with financial issue$d. She had difficulty with concentration, stating that
she would lose track of timdd. She would leave out ingredients when cooking or
misplace things and had difficulty remembering day to day iteichs.She wondered if
sleep apnea played a role in her forgetfulnéss.

Testing revealed that Stowell was in thevér end of the average IQ range. Tr. 349.
However, her processing speed was in tA@ércentile and represented “a degree of
slowness that would preclude her fronst&ining competitive employment.fd.

Otherwise, she was generally functioning adequatkly.Dr. Eckstein added:
However, it is presumed that heower speed would have been in
evidence from 2007 to the present as there have been no recent
changes in her status that would account for a drop in these scores.
Certainly, her lack of timeliness would likely have been a strong factor
in her inability to continue her job functions at the time she was let go
from her position.

The Personality Assessment Inventory (“PAl”) showed that Stowell “responded
appropriately and consistently” and saw “her life as severely disrupted by physical
problems, some of whicimay be stress-relatedltd. These problems had “left her tense,
unhappy and have probably impaired her ability to concentrate on important life tasks” and
“may have caused friction in close relationship&d” Dr. Eckstein observed that Stowell
appeared to be “experiencing a high level mfiaty and tension with difficulty relaxing, as
well as physical signs of tension suchsagaty palms and trembling hands, ettd! She
also appeared to have significant depressive symptomatology and “difficulty with her

thought processes, finding them markedcbyfusion, distractibility and difficulty

concentrating.” Tr. 350. DEckstein found Stowell motivated for psychological treatment,
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but that she “may feel too disorganizedowerwhelmed to participate meaningfully” and
“may also be reluctant to consider the possibility that her physical problems had a
psychological component.id.

Dr. Eckstein concluded that Stowell’'s “mood issues and slower working speed were
likely to have been in effect since 2007, punctuated by her dismissal from her position of
eleven years.”ld. She did not appear to have severental health impairments, but “in
conjunction with her medical problems, appeab¢ocat a moderate level and would interfere
with her ability to perform basic work activitied a normal rate.” Tr. 350-51. Dr. Eckstein
diagnosed Stowell with Panic Disorder without agoraphobia and Dysthymia with a GAF
(global assessment of functioning) of 55 (36.1), which denotes nderate symptoms or
moderate difficulty in social, occupational, or school functioningAGROSTIC AND
STATISTICAL MANUAL OF MENTAL DISORDERS(2000), p. 44.

Dr. Eckstein also completed a questnaire concerning her mental residual
functional capacity and found that Stowell wasarkedly” limited in her ability to maintain
socially appropriate behavior and to adherédsic standards of neatness and cleanliness.
Tr. 354. She also identified numerous “modetdimitations, including the ability to carry
out detailed instructions, maintain attentemd concentration for extended periods, perform
activities within a schedule, maintain regular attendance and be punctual within customary
tolerances, complete a normal work dawd avork week withouinterruptions from
psychologically based symptoms and to perf at a consistent pace without an
unreasonable number and length of rest peridids 353-54. Stowell also had “moderate”
limitations in her ability to interact appropriately with the general public and to accept

instructions and respond appropriately to cistic from supervisors. Tr. 354. She stated
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that the onset of the limitations was Decemb®&r 2007, the date that Stowell last worked.
Tr. 355.
Il . Hearing

At the start of the hearing, Stowell’'s counsel explained that she had concentration
deficits and other mental impairments thad not been assessed by the agency and
requested a psychological evaluation because she was not in a position to have one done at
her own expense. Tr. 28.

A. Stowell’s Testimony

Stowell testified that she weighed 400 pounds. 31. She has swelling in her legs
that can be relieved by putting her feet up. Tr. 36. She stated that her “brain is just not
functioning right at times,” thougho doctor had told her to see a psychologist or
psychiatrist. Tr. 33.

Stowell’s last work as a telemarketerded on December 18, 2007, after 11 years.
Tr. 30. She would sometimesrfet where she was in the order, even though she had a
script accessible, and was then required to return to the beginning and stadidowathen
her employer started recording phone calls, she also had problems remembering where she
was. Tr. 35. She was takimgo long per call, two to threminutes instead of one to two
minutes.ld. In early 2007, she was put on probatlmnher employer for this reason. Tr.
38. Customers would become agitated whlea was not taking their order fast enoudyh.
She thought she had problems with the numbecsause of her eye issue. Tr. 39. In 2007,
she worked full time during the “busy” seasbnit her employer told her that she had “too
much dead air” in her calls. Tr. 39, 128/hen the employer let her seasonal workers go,

she also laid Stowell offld. She could not return to the telemarketer job because the
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employer had implemented new rules requiringhideet to be on the floor and not allowing
the employees to stand up. Tr. 32.

At home, Stowell can sit in a chair andskadishes, but could not stand on her feet
because of the swelling. Tr. 36-37. Her daugbtayks their meals and does most of the
household chores. Tr. 36.

Stowell has difficulty obtaining medical trea¢nt due to financial issues. Tr. 37.
She used a cane but it was not prescrided.Cataract surgery in May 2008 corrected the
problems with her eyesight. Tr. 37-38, 201. Shetoago to the bathroom quite frequently,
probably every hour and a half to two hours. 39-40. She is short of breath any time she
walks or moves. Tr. 40. She catnaps thoeéur times a day for about 10-15 minutes.

Tr. 41. She and her husband fight becausealsles not remember things he thinks she
should. Tr. 35. When cooking she has a hené remembering ingredients or how to put
the dish together. Tr. 42. She doesgmishopping. Tr. 43. W\m employed, she would
arrive so tired that she did not have the energy to take a call. Tr. 43.

B. Vocational Expert’'s Testimony

The ALJ asked the Vocational Expert (“VE”) to consider a person who was limited
to sedentary work, who could lift and cal® pounds, stand and walk two hours and sit for
six hours of an eight-hour work day. Tr. 45he person could not climb ladders, ropes or
scaffolds and only occasionally climb rampwiastairs, stoop, climb, balance, kneel, crouch
or crawl. Tr. 45-46.

The VE testified that such a person woulddixe to perform Stowell’s past work as
a telemarketer. Tr. 46. However, if sherevéimited to simple, repetitive tasks she would

not be able to perform that joldd. If the person missed work methan two days a month,
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or had problems responding to customers prityrgr quickly, she could not maintain that
employment. Tr. 47. A telemarketer handles calls that come in one “right after the other.”
Tr. 48. A person cannot elevate her legs moam thbout a foot during the day in this type

of job or lie down at will. Tr. 48-49.

DISABILITY ANALYSIS

Disability is the “inability to engage in any substantial gainful activity by reason of
any medically determinable physical or mentapairment which can be expected to result
in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months[.]"42 USC § 423(d)(1)(A). The ALJ engages in a five-step sequential
inquiry to determine whether a claimant is dileal within the meaning of the Act. 20 CFR
§ 404.1520Tackett v. Apfel180 F3d 1094, 1098-99(Cir 1999).

At step one, the ALJ determines if the claimant is performing substantial gainful
activity. If so, the claimant is nalisabled. 20 CFR § 404.1520(a)(4)(i) & (b).

At step two, the ALJ determines if the claimant has “a severe medically determinable
physical or mental impairment” that meets the 1@ath durational requiremenf0 CFR
§ 404.1520(a)(4)(ii) & (c). Absent a severepamirment, the claimant is not disableldl.

At step three, the ALJ determines whettter severe impairment meets or equals an
impairment “listed” in the regulation®20 CFR § 404.1520(a)(4)(ii& (d); 20 CFR Pt. 404,
Subpt. P, App. 1 (Listing of Impairments). lfetimpairment is determined to meet or equal
a listed impairment, then the claimant is disabled.

If adjudication proceeds beyond step thitbe, ALJ must first evaluate medical and
other relevant evidence in assessing the clatmmaesidual functional capacity (“RFC”).

The claimant’s RFC is an assessmenwvofk-related activities the claimant may still
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perform on a regular and continuing basissglte the limitations imposed by his or her
impairments. 20 CFR § 404.1520(e); So&akurity Ruling (“SSR”) 96-8p, 1996 WL
374184 (July 2, 1996).

At step four, the ALJ usebe RFC to determine if thdaimant can perform past
relevant work. 20 CFR 8 404.1520(4)(iv) & (e). If the claimant cannot perform past
relevant work, then at step five, the ALJ mdstermine if the claimant can perform other
work in the national economyBowen v.Yuckert 482 US 137, 142 (1987Jackett 180 F3d
at 1099; 20 CFR § 404.1520(a)(4)(v) & (9).

The initial burden of establishing disability rests upon the claim&atkett 180
F3d at 1098. If the process reaches step fhve purden shifts to the Commissioner to show
that jobs exist in the national ecang within the claimant’s RFCId. If the Commissioner
meets this burden, then the claimant is disabled. 20 CFR § 404.1520(a)(4)(v) & (g).

ALJ'S FINDINGS

At step one, the ALJ concluded that Stowell has not engaged in substantial gainful
activity since May 31, 2007, the date that tpplecation was protectively filed. Tr. 13.

At step two, the ALJ determined that Stowell has the severe impairments of obesity,
diabetes mellitus, hypertension, and obstructive sleep apdea.

At step three, the ALJ concluded that Stowell does not have an impairment or
combination of impairments that meets or equalg of the listed impairments. Tr. 14. The
ALJ found that prior to July 1, 2009, Stowakd the RFC to perform sedentary work, with
limitations to lift no more than 10 pounds; stlor walk for two hours and sit for six hours

out of an eight hour work day with nornmtaleaks; could not climb ladders, ropes, or
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scaffolds; and could only occasionally climb ramps and stairs, stoop, kneel, crouch, or
crawl. Id.

Based upon the testimony of a VE, the ALJedmined at step four that Stowell’s
RFC prior to July 1, 2009, did not preclude hemfirreturning to her past relevant work as
telemarketer. Tr. 17.

Since July 1, 2009, however, the ALJ detered Stowell did not have the RFC to
sustain even sedentary work activity on a ragaind continuing basis and thus was unable
to perform past relevant workd.

At step five, the ALJ considered Stowell's age, education, and RFC, both before and
after July 1, 2009. Tr. 18. Heund Stowell was not disablegdior to July 1, 2009, but has
been disabled since that date and has continued to be disabled through the date of the
decision, with the disability expectedlast 12 months or more. Tr. 18-109.

STANDARD OF REVIEW

The reviewing court mustffrm the Commissioner’s decision if it is based on proper
legal standards and the findings are suppaoiedubstantial evidence in the record. 42
USC § 405(g)Lewis v. Astrug498 F3d 909, 911 {BCir 2007). This court must weigh the
evidence that supports and detracts from the ALJ’s concludimmenfelter v. Astrues04
F3d 1028, 1035 (9Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {oCir 1998).
The reviewing court may not substitute jusigment for that of the CommissionegRyan v.
Comm’r of Soc. Sec. Adm;j528 F3d 1194, 1205 {9Cir 2008), citingParra v. Astrue 481
F3d 742, 746 (8 Cir 2007). Where the evidence is susceptible to more than one rational
interpretation, the Commissioner’s decision musupkeld if it is “supported by inferences

reasonably drawn from the record. Tommasetti v. Astryés33 F3d 1035, 1038 {Cir
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2008),quoting Batson v. Commaf Soc. Sec. Admin359 F3d 1190, 1193 {oCir 2004);
see alsd.ingenfelter 504 F3d at 1035.

DISCUSSION

Stowell argues that the Commissionerécision is wrong because: (1) the ALJ
failed to obtain a psychological evaluation) . Eckstein’s post-hearing opinion compels
a finding that Stowell suffersdm mental impairments that would preclude her from work
as a telemarketer; (3) the ALJ failed to golear and convincing reasons for rejecting
Stowell’s testimony; and (4) the ALJ erred in finding that Stowell retains the ability to
perform her past work as a telemarketesm October 17, 2007¢ July 1, 2009.

l. Consultative Examinaion and Duty to Develop the Record

A claimant does not have “an affirmative right to have a consultative examination
performed by a chosen specialisReed v. Massanar270 F.3d 838, 842 {bCir 2001).
The Commissioner may, however, order an examnam “to try to resolve an inconsistency
in the evidence, or when the evidence as ale/fs insufficient to allow us to make a
determination or decision on [thelaim.” 20 CFR § 404.1519a(b3ee als®B8 404.1517,
404.1527(c)(3). “Ambiguous evidence, or the ALJ’s own finding that the record is
inadequate to allow for proper evaluationtloé evidence, triggers the ALJ’s duty to
conduct an appropriate inquiry Tonapetyan v. Halter242 F3d 1144, 1150 {(Cir 2001)
(internal quotation marks and citation omitted)his duty may require the ALJ to obtain
additional information, for example, by contacting treating physicians, scheduling
consultative examinations, or calling aaieal expert. 20 CR 8§88 404.1512(e)-(f),
404.1519a. The court may reverse and remaadttmmissioner’s final decision where the

court concludes that the ALJ should have ordered a consultative examiisg®Reed70
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F3d at 843-45 (reversing and remanding based in part on ALJ’s failure to order consultative
examination).
The ALJ denied the request for a consultative examination, explaining:
The claimant did not allege a mtal impairment in her initial
application and there is no diagnosis of a mental impairment in the
claimant’s medical records. Evdrthere was a basis to diagnose the
claimant with anxiety or depssion, the claimant’s anxiety or
depression was not a significant factor prior to July 1, 2009. Moreover
a consultative examination would not assist in assessing the claimant’s
depression or anxiety prior to July 1, 2009.
Tr. 11 (citation omitted).
Although she did not initially allege a mahimpairment, Stowell argues that she
did list symptoms indicating her mental defidmsher October 17, 2007 function report. In
that report, she stated that she sometimesetsrgpoken instructions and has “panic attacks
when unable to breathe or see things.” TO-89. However, that report clearly blames her
poor eyesight for her inability to drive,axhet, go out unaccompanied, and follow written
instructions. Tr. 157-59, 161. This is fullpnsistent with her report in October 2007 to
Dr. Kremser that she was suffering stress and had “[r]ecently lost her job as a telemarketer
because she could not see.” Tr. 23Bloreover, Stowell stated in that report that she did
not need reminders to go places, takerhedication, or care for her personal needs,
indicating no difficulties in those areas. .56, 158. And when asked to explain the

reason for her problems, she described only miaysmpairments, as opposed to any mental

impairment. Tr. 159.

2 According to her Work Activity Report, she was put on probation in January 2007, was removed from the
regular work schedule and placed on call at the ermspoil 2007, worked 12 days in May 2007, and was
permanently laid off on May 31, 2007. Tr. 123. However, she was apparently called back to work at the end
of 2007 during the busy season and last worked on December 18, 2007.
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In her February 2008 update, she explained that her iliness had changed: *“I thought
it was my sight but | know that it is my brafmanction. Can’t remember things sometimes. .
.. It's like I have delayed brain functionsforgot what I'm [doing]frequently. . . . I think
my delayed brain function has been a lot of pngblems.” Tr. 192. Despite this perceived
change, she never reported any delayed braiation to any medical professional. Before
her cataract surgery in May 2008, she consistently blamed her difficulties on her vision.
Why she concluded that she also suffered feodelayed brain function in February 2008 is
not explained. Her vision improved after her cataract surgery in May 2008, but she still did
not complain of any cognitive problems to angdical provider after that time. In June
2008, a medical provider noted that her “Neuaod “Psycho” were within normal limits.
Tr. 296.

As the ALJ correctly noted, the record caimis no objective medical evidence of any
allegation or diagnosis of a mental impaimherior to July 1, 2009 Stowell did find it
hard to visit the doctor because of the expenige.37. However, none of the records of
her visits to medical providers in 2008 or 2009 note any complaint of any mental
impairment. Because the evidence before the ALJ did not show any signs or symptoms of
delayed brain function, the ALJ had no ylt® order a psychological consultative
examination.

[l. Dr. Eckstein’s Post-Hearing Evidence

With her request for review to the Apgls Council, Stowell submitted Dr. Eckstein’s
post-hearing comprehensive psychologicalasation. Tr. 4, 345-57The Appeals Council
received and reviewed this evidence but determined that it did not provide a basis for

changing the ALJ’s decision.” Tr. 2-3.
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A. New and Material Evidence

A claimant may submit new and materedidence to the Appeals Council when
requesting review of an ALJ’s decision, provided that the evidence relates to the period on
or before the ALJ’s dzision. 20 CFR § 404.970(bPerez v. Chater77 F3d 41, 45 (2 Cir
1996). Assessments completed retrospectiae¢ probative evidence that should be
considered.Smith v. Bower849 F2d 1222, 1225-26'{aCir 1988). Here, Dr. Eckstein
specifically addressed whether Stowell “has s ese mental impairment currently and if it
was likely that she has had a severe mampahirment since May 31, 2007.” Tr. 345.

B. Substantial Evidence

When rejecting post-hearing evidence, “the Appeals Council is not required to make
any particular evidentiary findingGomez v. Chater74 F3d 967, 972 ('QCir 1996). If the
Appeals Council examines the entire recond aoncludes that the new evidence did not
“provide a basis for changing the hearing deamn,” courts may consider the new evidence
and determine whether substantial evidence supports the ALJ’s deciaomirez v.

Shalala 8 F3d 1449, 1452 (dCir 1993).

The Commissioner argues that substantial evidence supports the Appeals Council
decision, but even if not, the error is harmless because the new information does not alter, or
would be inconsequential to, the decision tta¢ was not disabled prior to July 1, 2009.

See Molina v. Astryeé74 F3d 1104, 1115 {oCir 2012) (finding legal errors harmless
“where it was clear they did not alter the ALJ’s decision.”)

The Commissioner notes two problemghaDr. Eckstein’s opinion. First,

Dr. Eckstein opined that Stowell’s slgwocessing speed would preclude her from

competitive employmentA medical source opinion that a af@nt is “disabled” or “unable
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to work” is reserved for the Commissione20 CFR § 404.1527(d)(1). Nonetheless, the
Commissioner cannot ignore that testing sho®aalvell’'s processing speed to be at the low
5" percentile. This is important objective medical evidence that was not addressed by the
Appeals Council.

Second, Dr. Eckstein opined that Stoweithood issues and slow processing have
existed since 2007. Tr. 349. To support this apinDr. Eckstein cited the lack of recent
changes in Stowell’s status to accountdadrop in the scores. Tr. 349. As the
Commissioner correctly notes, Dr. Eckstein did siate what records, if any, she reviewed
in reaching this conclusion. However, the letter to her from Stowell’s attorney enclosed all
of the medical records available to the Comsoner, as well as other documents. Tr. 361-
62. Therefore, it is reasonable to assuna Dr. Eckstein reviewed those records.

The Commissioner also argues Dr. Eckstein failed to provide competent evidence in
support of her opinion. However, Dr. Eckst@@rformed standard testing which showed
that Stowell had a slow processing speed @ardonality testing which showed depressive
symptomology potentially impacting her ability ¢oncentrate. Tr. 349-50. Dr. Eckstein
concluded that her impairments were in place since 2007 when she lost her telemarketing
job because at that time, Stowell was having trouble doing tasks she had routinely
performed for the past 11 years. Tr. 345. Baeé difficulty with concentration, would lose
track of time, and had trouble rememberingvito do things she had done for years.

Tr. 348. “Her lack of timeliness would likely have been a strong factor in her inability to
continue her job functions at the time she g0 of her position.” Tr. 349. “Her mental
impairments, in conjunction with her medicabptems, appear to be at a moderate level and

would interfere with her ability tperform basic work activities at a normal rate.” Tr. 351.
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Thus, based on the new evidence of BExkstein’s opinion, the Appeals Council
erred by finding that substantial evidence supported the ALJ’s decision.

[l. Credibility Findings

The ALJ found Stowell “not credible” because: (1) she told Dr. Kremser on
October 8, 2007, “that she had recently lost bérgs a telemarketer because she could not
see, but she also testified that this probleas fixed with cataract surgery;” and (2) her
2007 fourth quarter earnings were during the employer’s busy season, “suggesting that [she]
was trying to be employed with this job for longer than the period noted in the record.”
Tr. 16.

A. Legal Standards

The ALJ must consider all symptoms gran which can “reasonably be accepted as
consistent with the objective medical eviderand other evidence20 CFR § 404.1529(a).
Once a claimant shows an underlying impamtnghich may “reasondpbe expected to
produce pain or other symptormlieged,” absent a finding of hivagering, the ALJ must provide
“clear and convincing” reasons ffinding a claimant not credibld.ingenfelter 504 F3d at
1036, citingSmolen v. ChateB0 F3d 1273, 1281 {oCir 1996). The ALJ’s credibility findings
must be “sufficiently specific to permit theviewing court to concludéhat the ALJ did not
arbitrarily discredit thelaimant’s testimony.”Orteza v. Shalala50 F3d 748, 750 {bCir 1995),
citing Bunnell v. Sullivan947 F2d 341, 345-46 (Cir 1991) én bany. The ALJ may consider
objective medical evidence and the claimant’s treatment history, as well as the claimant’s daily
activities, work record, and obisvations of physicians and tliparties with personal knowledge
of the claimant’s functional limitationsSmolen80 F3d at 1284. The ALJ may additionally

employ ordinary techniques of credibility evaioa, such as weighing inconsistent statements
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regarding symptoms by the claimamd. The ALJ may not, however, make a negative
credibility finding “solely because” the claimiés symptom testimony “is not substantiated

affirmatively by objective medical evidenceRobbins v. Soc. Sec. Admi66 F3d 880, 883

(9™ Cir 2006)
B. Analysis
1. CorrectedVision

Dr. Kremser noted on October 8, 2007attBtowell was under “[m]uch stress”
because she had “[r]ecently lost her job as a telemarketer because she could not see.”
Tr. 239. She also claimed cataracts as ornteeofphysical impairments on her disability
application in October 2007. Tr. 137. Howewas,she testified at the hearing, her cataract
surgery in May 2008 resolved this problem.. 38. Thus, the ALJ concluded that Stowell
was not entirely credible on the assumptioat tshe claimed disability based on cataracts
which had been removed. Tr. 16.

However, as discussed above, Stowell suspected by February 2008 that she not only
had cataract-related vision problems, but @slayed brain functionig. Tr. 192. That
suspicion has now been confirmed by Drk&ein who opines that Stowell’s slow
processing speed contributed to problemsnigkirders, as well as problems with memory
and concentration. Tr. 349. Based on the current record, Stowell's statement to
Dr. Kremser is not inconsistent with her hearing testimony and is not a clear and convincing
reason to cast doubt on her credibility.
11
11

1
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2. Work History

Stowell also reported that she could not work due to her impairments, and yet also
earned $1,710.00 in the fourth quarter of 2007. As a result, the ALJ concluded that Stowell
“was trying to be employed with this job for longer than the period noted in the record.”
Tr. 16.

Stowell was attempting to continue full-tnwork, as in the past 11 years, but was
let go because she was not performing. She'temdmuch dead air” and forgot what to do
and where things were at work even thoggk had been doing these tasks for years.

Tr. 43. These problems are reasonably relatdtetslow processing speed and inability to
maintain employment. If anything, Stowshould be credited with trying to remain a
productive member of the workforce despite deficulties. Accordingly, the ALJ erred by
finding Stowell not credible based on her work history.

V. Past Relevant Work

The ALJ found that Stowell was able to perform past relevant work as a telemarketer
prior to July 1, 2009. His decision, howeveigs based on an RFC that did not consider
Dr. Eckstein’s testimony regarding Stowsltental functioning. Thus, the RFC and the
related past relevant work finding are invalifiee Robbins466 F3d at 886 (finding ALJ’s
inadequate findings concerning a claimant’s limitations caused his RFC to be “legally
inadequate”).
V. Remand

The decision whether to remand for furtpenceedings or for immediate payment of
benefits is within the dretion of the court.Harman v. Apfel211 F3d 1172, 1178{<Cir),

cert denied531 US 1038 (2000). The issue turns anuhility of further proceedings. A
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remand for an award of benefits is appragri@hen no useful purpose would be served by

further administrative proceedings or when the record has been fully developed and the evidence
is insufficient to support the Commissioner’s decisi@trauss v. Comm’r of the Social Sec.

Admin, 635 F3d 1135, 1138-39"Tir 2011), quotindenecke v. Barnhar879 F3d 587, 593

(9™ Cir 2004). The court may not award benefits punitively, and must conduct a “credit-as-true”
analysis to determine if a claimias disabled under the Actd at 1138.

Under the “crediting as true” doctrine,i@égnce should be credited and an immediate
award of benefits directed where “(1) the Ahiled to provide legally sufficient reasons for
rejecting the evidence, (2) tleeare no outstanding issues thmtst be resolved before a
determination of disability can be made; and (8 t¢lear from the recortthat the ALJ would be
required to find the claimant dis&l were such evidence creditedd. The “crediting as true”
doctrine is not a mandatory rule in the Niftincuit, but gives the court flexibility in
determining whether to enter an award of bésmepon reversing the Commissioner’s decision.
Connett v. Barnhart340 F3d 871, 876 {oCir 2003), citingBunnel| 947 F2d at 348. The
reviewing court declines toredit testimony when “ostanding issues” remair.una v. Astrug
623 F3d 1032, 1035 {SCir 2010).

The ALJ’s decision, as later affirmed by thppeals Council, is not based on substantial
evidence because it did not consider the nedesxee from Dr. Eckstein or accurately assess
Stowell’s credibility. Creding the omitted evidence establishes that Stowell had a slow
processing speed in 2007 when she first apftiedisability. Therefore, the RFC assessment
and hypothetical questions to the VE at stepifivihe sequential disdity analysis are not

based upon the proper legal standards.
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Under these circumstances, awarding bensfiggopropriate. Theecord reveals that
Stowell suffered the same severe physicalraadtal impairments in 2007, including her slow
processing, that supported a finding of disgbbeginning July 1, 2009. Those impairments
resulted in her removal from the regular wedhedule as a telemarketer by May 2007 and her
later termination on December 18, 2007. TlwmsMay 31, 2007, when she alleged the onset of
her disability, Stowell could not perform sedamgtwork any better than she could on July 1,
2009. Since no outstanding issues remain tebelved, it is not necessary for the ALJ to
further develop the recotd ascertain Stowell's RFC.

ORDER

For the reasons discussed above, them@ssioner’s decision is REVERSED AND

REMANDED pursuant to senteneur of 42 USC § 405(gfor an award of benefits.

DATED September 5, 2012.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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