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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
EFRAIN REYNAGA, ™,
Plintiff, Civ. No. 6:12cv-6282MC
V. OPINION AND ORDER
ROSEBURG FOREST PRODUCTS,

Defendant.

MCSHANE, Judge:

Plaintiff brings this action seeking damages and attorney’s feesdgealviolation of
his rights unde(1) 42 U.S.C. § 2000et seq(Title VII), (2) 42 U.S.C. § 1981, an@) ORS§
659A.03@1)(a) & (b). Plaintiff allegesthat he was subjected tdastile work environment and
adverse employment actiobgcause of his race or national origaimdterminatedin retaliation
for his complaints of discriminatianDefendant filedthis motion for summary judgment. This
Court has jurisdiction under 28 U.S.C. 88 1331 & 1367. Upon review, defendant’s nastion f
summary judgment#37) isGRANTED.

PROCEDURAL AND FACTUAL BACKGROUND

Defendant hired laintiff as a millwright in November, 2004Decl. of Efrain Reynag§
2, ECF No. 450n0ctoberl4, 2009, plaintiff had a confrontation with a lead milwright,
Timothy Branaugh, over who should work on a particular piece of machipEs/First Am.
Compl.  28ECF No. 22 On October 15, 200 laintiff's son, Richard Reynaga, who also
worked for defendantalkedwith maintenance superintendent Terry Turabouthis father’s
problemswith Timothy Branaughld. at 129; Decl. of Dan Clark 1516, ECF No.37-2. On

October 17, 2009, a dispiadtercation arose between Richard Reynaga and Branaugh relating to
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seniority and performance of a certain welding jplem. in Supp. of Def.’s Mot. Summ. 3,
ECF No. 371. Defendant subsequently investigated this dispute/alttercddenl. of Dan Clark
3, ECF No. 372. Plaintiff participated in the investigatioto support his son, amndhile present
at an associated meetirgisocomplained to management about his ongoing conflict with
Branaughld.; Mem.in Supp. of Def.’s Mot. Summ. 3, ECF No. 371.' The parties contest
whether plaintiff complained that Branaugh’'s harassment ved ira nature.In responseo
plaintiff's complaint defendaris managing personnélurner, Westbrook, and Albertus)et
with and verballyreprimanded Branaugecl. of Terry Turner 2Z=CF No. 375.

Plaintiff subsequently filed a writtecomplaint allegingracial harassmentith defendant
on DecembeB, 2009. Decl. of Marianne DugarCF No. 471. In response to this complaint,
Defendant hired Vigilant, a compasyecializing inemployment relationgor timber companies
Decl. of Jon McAmis 2ECF No. 375. Vigilant was hired to investigate the allegations
underlying the complaintand nterview the pertinent partiekl. Vigilant interviewed plaintiff on
December 10, 200Decl. of Kenneth Roelofs ECF No. 375. In thatinterview, plaintiff
revealed a racial stateméntade by Tim Branaugh and indicated that ble'd want to work
with Branaughln response, defendant schedytdaintiff and Branaugln a way that kept them
separatdin thework place as much as possibl®ecl. of Jon McAmis 2ECF No.37-5.

Vigilant unsuccessfulyattemptedo hold a second interview with plaintiff on December
21, 2009.Jon McAmis LetterECF No. 375. The parties conteglaintiff’'s wilingness to be
interviewed a second tim&/igilant contacted plaintiff seeking a second interview on December

21, 2009. Inttially, plaintiff refused to be interviewed without an attordmcl. of Efrain

! The parties appear to dispute the exact date of this meeting. Fpilexalaintiff claims that he verbally
complained to his supervisors (Turner, Westbrook, andridi)eabout Branaugh'’s harassment on October 19,
2009. Pl.’s First Am. Compl.  3ECF No. 22 Decl. of Efrain Reynaga 1 4BCF No. 45

2 According to plaintiff, Branaugh stated “I'ma true believettive should close thmorders to keep motherf***ers
like you fromcoming up here and kiling our elk.” Pl.’siAm. Compl. T 25:-CF No. 22
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Reynagd] 63, ECF No. 45 Per company policy, defendadit! not allow attorneys to be
involved in plantevel investigations. Plaintiff claims that he subsequentyrmed defendant
that he was wiling to do the second interview without an attorideyat 64

On January 9, 201@laintiff and his son arrived for thestheduledshift. Upon
discovering that Branaugh was-site thatday, they immediately departed from the premises.
Plaintiff's sonnotified defendanthat they hadeft, stating“Efrain and | Richard Reynaga .
[a]rrived for work to find Timm Bsic] here! We wil not work in dostile work environment.
We will report to our shift on Wednesday Jan, 13, 2010[u]nless wehear otherwisg Decl. of
Efrain Reynag, 9-10, ECF No. 450n January 13, 20, paintiff andplaintiffs sonmet with
defendant’'sHuman Resources and Safety Supervisor, Dan Johtwsdiscusslanuary 92010
Johnsortold plaintiff andplaintiff's son thatBranaugh would be ofghift . . .as much as
possible, but that there were some days where Branaugh and the Reynagas wotld be at t
sawmil at the same time Mem. in Supp. of Def.’s Mot. Summ. J, ECF No. 371; Decl. of
Daniel Johnson FCF No. 375. Johnsomalsoinformed plaintiff that “Branaugh had been told
to stay away from [plaiifif and plaintiff's son]and to have no contact with them unless &wo
necessity or emergency arbsand instructed plaintiff to do the sanhd. at 2. Afterthis
conversation, Johnson asked plaintiff and plaintiff's son if they would contpleiteshifts with
Branuagh orsite; they said they would ndd. Johnsorthereafter suspendgahintiff and
plaintiff's son“pending the conclusion of [Vigilai®] investigation due to their refusal to work.”
Id. at 6.

On January 18, 201@laintiff received detter of terminationfrom defendantid. at 4.
The letter explained thataintiff was terminatedfor walking off the job on January 9, 2010,

and refusing to work on January 13, 201@."; Decl. of Dafel Johnson3, ECF No. 375.
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Plaintiff received a second lettezlated to his terminatiomn the same datevhich discussed
plaintiff's “lack of cooperation with the investigation conducted by [Vigilaniyiém. in Supp.
of Def.’s Mot. Summ. J.,@ECF No. 371; Decl. of Daniel JohnsoB, ECF No. 375. The second
letter informed plaintiff that Vigilant's investigation suffered from tHack of a second
interview, but thatthe investigationnonetheless revealédo evidence of a severe or pervasive
hostile work environment.’Decl. of Daniel Johnson &CF No. 375. The investigationdid,
however reveal “some personnel issues which [defendant] wanted to address, but Plaintiff
had been unwiling to meet and ignored phone cdlis.”

STANDARD OF REVIEW

The court must grant summary judgment if there are no genuine issues adlnfetér
and the moving party is entitled to judgment as a matter offamv.R. Civ. P.56(a). An issue of
factis genuine ‘“if the evidence is such that a reasepail could return a verdict for the
nonmoving party.'Villiarimo v. Aloha Island Air, Ing.281 F.3d 1054, 1061 (9th Cir. 2002)
(quoting Anderson v. Liberty Lobby, Inel77 US. 242, 248 (1986)). ThCourt views the
evidence in the light most favorable to the-naoving party Allen v. City of Los Angele86
F.3d 1052, 1056 (9th Cir. 1995) (citingesinger v. Newed. Credit Union24 F.3d 1127, 1130
(9th Cir. 1994)). If the moving party shows that there are no genuine issuespéhfatt, the
nonmoving party must go beyond the pleadings and designate facts showing an isslie for tria
Celotex Corp. v. Catre77 U.S. 317, 324 (198&3eeFeD. R.Civ. P.(56)(c)

DISCUSSION

Defendant contends thttere is insufficient evidence to show th@dj plaintiff was
subjectedo ahostile work environmenin violation of Title VIl and 8§ 1981 (2) plaintiff was

subjected talisparate treatmeint violation of Title VIl and § 1981 (3) plaintiff was terminated
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and subjected to disparate treatmemntetaliation for his discrimination complasnin violation
of Title VIl and § 1981; and (laintiff was discriminated against because of his race in
violation of ORS § 659A.030(1)(a) and (b).

|. Hostile Work Environment, Title VIl & §1981

Plaintiff alleges that he was subjedto a racially hostile work environmeit violation
of Title VIl and § 1981Pl.’s First Am Compl 1 59,ECF No. 22Title VIl and § 1981 establish
a twopart test for determining employer liability in the context of a hostile work environment
claim.? First, plaintiff mustestablish a prima facie hostile work environment cl&ee, e.g.
Vasquez349 F.3dat642 Second, if plaintiff is successful establishing a prima facia claim
thenthis Court must assess whether the employer is liable either vicaramutirough
negligence’

A. Prima Facie Hostile Work Environment Claim

A prima faciehostile work environmentlaim requiresa plaintiff to showthat“(1) he
was subjected to verbal or physical conduct of a raciabature;(2) that the conduct was
unwelcome; ang3) that the conduct was sufficiently severe or pervasive to alter the comnditi
of the plaintiff's employment and create an abusive work environme&astuez349 F.3d at

642 (citing Gregory v. WidnaJl153 F.3d 1071, 1074 (9th Cir. 1998Because neither party

®See, e.gSteinerv. Showboat Operating C26 F.3d 1459, 14683 (9th Cir. 1994)internal quotation marks
omitted)(citing Ellison v. Brady924 F.2d 872, 879, 88&3 (9th Cir. 1991)). Althoug8&teineinvolved a Title VI
sexually hostilevork environment claimrather than a razased claim, the Ninth Circuit recognizes that the
“elements to prove a hostile work environment are the sarbethracial harassment and sexualharassment.”
Vasquezv. County of Los AngeB® F.3d 634, 642 (9th Cir. 2003).

* The Ninth Circuit has recognized that “th[e] legal prinespduiding a court in a Title VIl dispute apply with equal
forcein a § 1981 actionManattv. Bank of Am., NB39 F.3d 792, 797 (9th Cir. 2003) (citations omittee also
E.E.O.C.v. Inland Marine Indug29 F.2d 1229, 1233 n.7 (9th Cir. 1984) (“A plaintiff musttthe same
standards in provinga 8§ 1981 claim that he must meet in aiagla . . . claim under Title VII. . .").

®See, e.gVance v. Ball State Uni\L33 S. Ct. 2434, 2454 (2013) (defining supervisor for thpgses of vicarious
liability under Title VIl); Faragher v. City of Boca Ratp§24 U.S. 775, 789 (1998) (finding that an employer may
be held liable through negligence under Title MW)chols v. Azteca Restaurant Enterprises,, IB86 F.3d 864, 875
(9th Cir. 2001) (citations omitted) (internal quotatioarks omitted) (“An employeris liable for the hostiterk
environmentcreated by a-@rker unless the employer . . . take[s] adequate remedialmesan order to avoid
liability.”) .

5 —OPINION AND ORDER


https://ecf.ord.circ9.dcn/doc1/15114254461
https://a.next.westlaw.com/Document/I5ac3fb9889f011d9ac45f46c5ea084a3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/I5ac3fb9889f011d9ac45f46c5ea084a3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I0dba1255946b11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I386f770c970511d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Iec0c4a04968711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I5ac3fb9889f011d9ac45f46c5ea084a3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Ie9d5f36489e111d9903eeb4634b8d78e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I4f37bb4c944f11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I44d46a01dcbc11e2a160cacff148223f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Ibdc57e239c2511d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I0242b5d479b811d98c82a53fc8ac8757/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)

contests that plaintiff met his burden under the first two prongs, thig€mquiry wil focus
on the thirdprong

In determining whetheconduct rises to the level of severe and pervatiige Court
focusesonthe “frequency of the discriminatory conduct; its severity; whether it is qalysi
threatening or humiliating, or a mere offensive utterance; and whetherasonebly interferes
with an employee's work performanc&dragher, 524 U.Sat 78788 (quoting Harris v.
Forklift Sys., Inc.510 U.S. 17, 23 (1993)PDefendant contends thalaintiff's allegations,
collectively, do not meet this “severe or pervasive” threshold.

This Court first evaluatethe record for explicit racial and national origin comments
alleged to have been made by Branaughese aleged comments are as follo(l3:orce used
the term “ni**ers” in front of the shift supervisoPl.’s First Am. Compl. 4, ECF No. 22 (2)
told plaintiff in September 200¢hat“l'm a true believe[r] that we should close the borders to
keep mothdt**ers like you from coning up here and kiling our ekjd. at{ 25; (3) on January
4, 2010, left a hardcopy of an email in the break room which stated that President Obama was
an legal alien &ad complained thatdur borders are like sievésd. atf 37; (4) asked “[a]re all
Mexican women f&t”, Decl. of Efrain Reynaga 11, ECF No. 45 (5) called Indian women, a
groupwhich includes plaiiff's wife, “nasty fat squaws’id. at{12; (6) statedn September
2009 that[mjinorities are taking over the couritryid. at § 13 and(7) referred toArab
persons as “‘rugheddsd. at 3.

Defendant contends that only Branaugh's alleged remarks about closing the bdtjlers (#

and Mexican women (#4) should be consideratlis Court recognizes that the use of code

® Plaintiff generally alleges that similar comments were mattesimaintenance office and over theradio on other
undate occasions. Decl. of Efrain Reynag8ZCF No. 45

" Defendant contends that these additional allegationghran plaintiff'sresponse to summary judgmshibuld

be excluded undé&osterv. Arcata Associateg’2 F.2d 1453, 1462 (9th Cir. 1985). HoweveKémnedy. Allied
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words can violate Title VIISee, e.gMcGinestv. GTE Service Corp360 F.3d 11031116-17
(9th Cir. 2004) (citing Aman v. Cort Furniture Rental Cor@5 F.3d 1074, 1083 (3d Cir. 1996)
Brarmaugh's reérences to the bordeloging “like sieves” (#3) and “[m]inorities . . . taking over
the country” (#6)are considered because “[a] reasonable jury could find that statements lik
[these] .. . send a clear message and carry the distinct toneabfmatnations and
implications” McGinest360 F.3d at 1117 (quotingman 85 F.3d afl083. This is particularly
clear in light of Branaugh’'s comment thtae “borders should be closed to keep [plaintiff]” from
hunting American elk (#2As to the remaining allegationslefendant interpretdicGinestto
support its proposition that this Court should not consider racially charged estége'not
directed at members of the plaintiff's racB&f.’s Rep. to Pl’s Resp. to Def.’s Mot. Summ. J. 6,
ECF No. 51

In McGinestplaintiff, an African American male, alleged racial discrimination by
coworkers and a supervisor. fs allegeddiscrimination the Ninth Circuit assessed the
relevance of racial comments (e‘gnt Jemina”®) directal at plaintiff's white
coworkerfriend in plaintiff's presenceThe Ninth Circuit held that the district court erredin
ignoring these racial comments and found taagtlaintiff may establish a violation of Title VII,
even if such hostiity was not directly targeted at the plaintéind “[h]ostile conduct that
attempts to sever or punish” intacial relationships may contribute to the pervasion aghkrac
hostility in the workplaceMcGinest360 F.3d all117 Defendant interpretdese holdingsas

applying only to employeemployee relationships. Defendant’s argument is unpersuasive.

Mut. Ins. C0,952 F.2d 262, 2667 (9th Cir. 1991), the Ninth Circuit concluded thaster‘does not automatically
dispose of every case in which a contradictory affidavitimduced to explain portions of earlier deposition.
Plaintiff's subsequent affidavit is not “shamtestimony” that “flatly cadicts earlier testimony” andis considered.
Sedd. at 267.

8waunt Jemima’is aracial insult, connoting laziness anditigte.”McGinest360 F.3d at 1110.
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The Ninth Cours considerationof associatioal discrimination was not limited to
coworkers. Rather, the Court explicitipund that the plaintiff “was harassed for making
friendships that crossed racial linesd’ at1118 Becauséhostie conduct that attempts to sever
or punishi interracialfriendships is consideredge, 3.,id, this Courtalsoconsides hostile
conduct directed at punishing interracial marriage, i.e., Branaugh’'s ctraimeut Native
Americans (#8)AccordTaylorv. W& S. Life Ins. C0,966 F.2d 11881199 (7th Cir. 1992)
(considering allegd discrimination involving interracial marriagé)s to Branaugh's alleged use
of the term “ni**er” (#1) and“rughead” (#7), neither statement meshe McGinestassociational
discrimination threshold becaughkintiff does not allege any relevamtiationship. However,
this Court still has discretion to consider both statementetextent that they reflect a working
atmosphere polluted with racial tension.

This Courtnext evaluates the recofdr allegedhostile conduct directed toward plaintiff
thatdoesnot explicitly reference race or national origiRlaintiff alleges that:g) he was “made
to go up and down stairs with [a] broken leg” when others were allowed to stay fibme w
similar injuries, PI.’s First Am. Compl.{ 45, ECF No. 22 (9) he was “denied a company emalil
account when other mill workers were given ord,’aty 42 (10) Branaughbelittled plaintiff in

front of an apprentice by commenting that plaintiff was “a big boy” and haitleg “liny

° For example, inVoods v. Graphic CommunicatiqRg5 F.2d 1195119798 (9th Cir. 1991)plaintiff, an African
American man, alleged a work environmentpolluted with “raciggokartoons, commesand other forms of
hostility directed at almost every conceivable racial andegfmoup, particularly Blacks, were common at the
plant.” In assessing plaintiff's hostile work enviromelaim, the Ninth Circuit found thatthe “atmosphere efth
plant was unguestionably polluted” and “[e]ven if onlyws &f [the supervisors’] acts were directed at Woods
personally, theywere farfromisolated incident§dods 925 F.2d at 12002; See als®avis v. Team Elec. Go.
520 F.3d 1080, 109%®ih Cir. 2008)(citations omitted‘Offensive comments do notallneed to be made directly to
an employee fora work environmentto be considered htystlehnson v. Riverside Healthcare Systen534
F.3d 1116, 1123 (9th Cir. 2008) (“discriminatory conduetatiedat an individual other than the plaintiff may be
relevant to a hostile work environment claimMonteirov. Tempe Union High School Dj468 F.3d 1022, 1033
(9th Cir. 1998) (“racist attacks need notlirected at the complainant in orderto create a hostile eduaatio
environment.”).

8 —OPINION AND ORDER


https://a.next.westlaw.com/Document/Ib0bc459494cf11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://ecf.ord.circ9.dcn/doc1/15114254461
https://a.next.westlaw.com/Document/Ie2f1a96b968711d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Ie2f1a96b968711d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Ia5c4b0b2fcc511dca9c2f716e0c816ba/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I5d1b1a695c9611dd9876f446780b7bdc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I924af251947511d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)

dick,”*® Mem. in Sipp. of Def.’s Mot. Summ. J. 1€CF No. 371; (11) Branaugh comented
on plaintiff's work by stating that plaintiff “just fu**ing dinks around and dinks aroumd a
fur*s around and fu**s around,Decl. of Efrain Reynag®, ECF No. 45 (12 on November 12,
2008, the “mill’ unnecessariiybroke his lock during the course of a locker searchriags by a
police canine unitPl.’s First Am. Compl.{145, ECF No. 22 (13) plaintiff and plaintiff's son
were generally assigned tfferder and dirtier job” Decl. of Efrain Reynagd, ECF No. 45!
(14) on October 14, 2009, Branaugh commented that plaintiff was “slow” in rebuilding an
accumulatorjd. at 5;(15 onDecember 20, 2009, the “company put 16 millwrights back to full
time work (from partime) but did not do so for plaintiff and his sord. at6; and(16) on
January 13, 2010, Branaugh revved his engine to tease plaintiff and plaintiff®esxnof Dan
Clark 13,ECF No. 372.

In assessingll of the alleged conduct abqvkis important to note that Title VIl is “not
a code of general civiity."Faragher, 524 U.Sat778. Nor does Title VIl protect against the
sporadic use of abusive language, jokes, and occhts@sng.SeekE.E.O.C, 621 F.3dat998
To meet the severe and pervasive factor, “[tthe working environment mustubg@htsely and
objectively be perceived as abusiv@rooks v. City of San Mate229 F.3d 917923 (9th Cir.
2000). Defendant does not contgdintiff's subjective perception of abuse. As to the objective
inquiry, “that inquiry requires careful consideratiohthe social context in which particular
behavior occurs and is experienced by its targgncale v. Sundowner Offshore Services,, Inc.

523 U.S. 75, 81 (1998).

1% plaintiff also alleges that Branuagh, on agtiint occasion, stated that plaintiff “needs allthe help hgeth
Decl. of Dan Clark0, ECF No. 372.

" For example, plaintiff stated that over Thanksgiving wedkdé009, he and his son were assigned to “work at
the powerhouse while the five white” millwrights got to siithe better jolecl. of Efrain Reynagé-5,ECF No.
45,
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Plaintiff and Branaugh were clearly foes by the end 082@0not earlier*? SeeDecl. of
Efrain Reynag2, ECF No.45. Between 2006 and January 20Bintiff and Branaugh had a
seriesof altercations where foul language was exchangddtheir “fingers at each other’s
nose[s].”"Decl. of Dan Clark 14ECF No.37-2. Although plaintiff alleges multiple violative
statements by Branuagbeesupra(#1-7, 16-11, & 14) the brunt ofs racial allegationgirected
atplaintiff stem fromSeptember 2009 onwargeesupra(#2, 3, & 6) Of all plaintiff's
allegations (#1-7, 16-11, & 14), “while offensive and inappropriate,” they “did not so pollute the
workplace that it altered the conditions [pkintiff's] employment.” Manatt 339 F.3dat 798.
Ratherunder Ninth Circuit case lawhese comments “generaly fall into the ‘simple teasing’
and ‘offhand’ comments’ category of ractionable discrimin&n. For example, ifManatt a
bank employee of Chinese descent brought a racially hostile work environmentldging
severexplicit racial comments/behaviors including: (1) plaintiff overheard-aarker say to
supervisor “I am not a China man, I'm not like China man with their eyeshig; (2) a
supervisor told plaintiff “I've had the word kind of trouble with your countrymen”;pi@htiff
overheard coworkers saying “China man” and “rickshaw”; (4) plaintiff hearghhese “China
man” spoken in the context of jokes on several occasions; (5) plaintiff hearorkers refer to
Chinese as “those communists from Beijing”; @intiff was told by a coworke+*China
woman, China woman, China woman, get your butt over here” and was then asszhte dly
and improperly pronmce “Lima” for other ceworkers; and (7) plaintiff saw eworkers on
multiple occasions pull their eyes back with their fingers to imitateawk the appearance of

Asians.339 F.3dat 795-796; compareSanchez v. City of Santa A®86 F.2d 1027 (9th Cir.

2 Note, plaintiff began working for defendant in November2@it worked “fine” with Branaudior the first year
and a halfDecl. of Efrain Reynaga ECF No. 45 However“aroundthe end of 2008 [Branaugh] stopped talking
to [plaintiff], and [plaintiff] started to find outwhatpyge of guy [Branuagh was].” Decl. Bfrain Reynaga ECF

No. 45 In fact, Branuagh “asked [plaintifff several times to ghihg [and] go camping,” Decl. of Dan Cla3K,

ECF No. 372, and they werttunting together a couptétimes Decl. of Dan Clark %CF No. 373.
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1990)*® with Draper v. Coeur Rochester, Int47 F.3d 11049th Cir.1998)** andNichols 256
F.3d a873™ Upon considering these allegations, the Ninth Circuit Hed Manatt's
allegations were not sufficiently severe and pervasditenatt 339 F.3dat 799.

This Court is certainly troubled by plaintiff allegations and recognizeshbaé events
causedglaintiff to suffer pain. However, “hen compared to other hostile work environment
cases, the events in this case are not severe or pervasiva énoigipte Title VII” or§ 1981
Vasquez349 F.3d at 643Flaintiff’'s allegations do not rise to the pervasivenemsd severity
outined inManatt If Branuaghs alleged comments, particularly his rac@&harksdirected at
plaintiff thatdiscused closing the border (#2) and Mexican women (#4&d occurred
repeatedly, plaintiff may vg well have had an actionable hostie environment cl&im.
However, the conduct alleged plaintiff is better characterized as reflecting #wring of a
work relationshipbetween cavorkers a souringthat only acquired a racial overtone towards the
endof 2009.Seesupra(footnote 12)'’ Accordingly, plaintiff's hostile work claim must fail and

defendant is granted summary judgment as to this claim.

¥In Sanchezhe Ninth Circuit held thatno reasonable jury could fihdstile work environmermxisted despite
allegations that Sanchez's employer (1) posted a racially offenaitoon; (2) made racially offensive slurs; (3)
targeted Latinos when enforcing rules; (4) provided unsdieles to Latinos; (5) did not provide adequate police
backupto Latino officers; and (6) kept illegal personnelfiles opleyees because thegre Latino. 936 F.2d at
1031 &1036.

*In Draper, the Ninth Circuit found that defendant created a hostiti avironment where plaintiff's supervisor
made repeated sexual remarks aboutldietif over a twoyear period(1) plaintiff's supervisocalledher
“beautiful”’ and “gorgeous” rather th&ryher name(2) he told plaintiff about his sexual fantasies with (8he
commented on plaintiff's “ass everal tines (4) heaskedver a loudspeakemfaintiff needed helphanging
clothes, (5) he required plaintiff to eat lunch with him, é)de asked plaintiff, who was of Mexican origin,
whether a Mexican prostitute was called a “frijo[EL0506.

2 In Nichols, plaintiff, who was male, alleged that hisworkers (1) repeatedly referred to himas “she” and “her,”
(2) mocked him “for walking and carrying his servingtike a woman,” and (3) taunted himin Spanish and
English as a “faggot’ and a “fu**inigmale whore.256 F.3d at 87(Plaintiff alleged that these remarks occurred
atleast once aweekand often severaltimes a day between 199D

®See, e.gBrooks229 F.3d at 92¢citations omitted) (internal quotation marks omift@ubting that “the required
showing of severity or seriousness of the harassing cowalies inversely with the pervasivenessor frequency of
the conduct.”).

" Of note, Branuagh was generally known for “picking on pedpll.’s Resp. to Def.’s MoSumm. J. 3=CF No.

44, and he “screw[ed]with” almostthe “whole sawmill,” DeclZHn Clark23 ECF No. 372. According to
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B. Employer Liability

Although plaintiff did not meet his prima facie burden ab&#A)), a brief assessment
of defendant’s potential liability remains informativ&n employer may be held liable either
vicarioudy, i.e., through the discrimination of a “supervisor,” or through negligence threugh
the discrimination of a coworke®ee, e.gMcGinest360 F.3d at 111€citing Swinton v.

Potomac Corp.270 F.3d 794, 803 (9th Ci2001)). Because plaintiff concedes that Branuagh
wasnot a supervisor, thi€ourtassesssdefendant’s liability under negligenceSee, e.g.
Nichols 256 F.3cdat 875;see alsd/ance 133 S. Ctat2443 (defining supervisor in the context
of vicarious liability)

An employer is liable “for faiing to remedy or prevent atfeor offensive work
environment of which managemdavel employees knew, or in the exercise of reasonable care
should have known.McGinest360 F.3d at 11190 (quoting Ellison, 924 F.2d872 881 Oth
Cir. 1992). The reasonableness of an employer’'s remedy dementhe remedy’s ability to: (1)

“ stop harassment by the person who engaged in harassment;’ and (2) ‘persuade potential
harassers to refrain from unlawful conduciNichols 256 F.3dat 875(quoting Ellison, 924 F.2d
at 882))

Plaintiff complainedabout Branaugh orally on October 19, 2009 and/bigen
complaint on December 3, 2009. Pl.’s First Am. Compl. { 31, 33, 95, &10B,No. 22
Although the parties dispute whether plaintiff made racial allegationsctwb€ 19, 200%ee

e.g, Decl. of Dan Clark 4ECF No. 372,'® plaintiff's written complaint referred taatts of

discriminatiori anda “hostile work environment,”Decl. of Efrain Reynagé, ECF No. 451. As

plaintiff, plaintiff andplaintiffs sonwere the only “Hispanic employamong 100to 150 maintenance
employees.Decl. of Efrain Reynaga ECF No. 45

®1n response to summary judgment, plairstifecifies that the “harass[ment]” he reported to defendaxd facist
in nature.’Decl. of Efrain ReynagaBCF No. 45After this complaint, dfendant’s agent (Westbrook) verbally
reprimanded Branuagh. Decl. of Marianne DugahBCF No. 474.
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to this latter complaint, defendahired Vigilant within one week to investigatke underlying
allegations On December 10, 200%gilant’'s agent interviewed plaintiff. During thinterview,
plaintiff referenced Branuagh’'s comment about closing the borderM#®). in Supp. of Def.’s
Mot. for Summ. J. 4ECF No. 371. Vigilant then proceeded to interview a number of other
employeeslin response to the information that was coming to, ligefendant altered
Branuagh's work schedule to keep plaintiff an@Bragh as apart as possidi.,*® and
instructed Branuagh to mmnize contactvith plaintiff, id. at 5;Decl. of Dan Clark 5455, ECF
No. 372. Vigilant did not complete a second interview with plairft.

Between December 10, 2009 and January 13, 2010, plaintiff alleges only thneseissta
of contact between Branuagh and hims8#e, e.g.Decl. of Dan Clarkl5, ECF No. 372. First,
on January 4201Q Branugh left a hardopy of afour page email in the break rogoarporting
to quotea book by Lee Lacocdhat included a statement that “our borders are like sieves.”
Decl. of Efrain Reynag& & 5, ECF No. 45id. at 2,ECF No. 452. Second, Braaugh“was at
work” when plaintiff arrived.Pl.’s First Am. Compl {9, ECF No. 22 Third, on January 13,
2010, Branugh both revwé&dhis engine to tease plaintiff amchsscheduled to work at the
sawmill during the same shifibecl. of Dan Clarkl3, ECF No. 372. Plaintiff's reliance on these
few discreetactsdemonstrate that defendant’s actions had in fact stoppeanaugh’s

harassment in the workplacBee, e.gSteiner25 F.3d at 1464 (finding insufficient response

' Branaugh was transferred to the planer “right after” plaintiffs emtbmplaintDecl. of Dan Clark 5Z&CF No.
37-2. Personnelat the planer and the sawmill shared a parts rddheasiame warehouseé. However, the planer
and sawmill were two independent buildings separateddgchand plaintifloes not allege any contact while
Branuagh was at the plankt. Plaintiff further alleges that Branuagh was transferred lmettlets awmill

“sometime in Januaryltl. at54. At about this time, plaintiff also alleges that he and his son vegarated ito a
crewindependent fromthe other millwrights on the same &hiat 55-60.

% Defendantargues that “[p]laintiff unreasonably intesfiewith Defendant’s investigation by refusing to be
interviewed a second time and walking offthe job.” Mem. ip@Bwf Def.'s Mot. for Summ. J. £CF No. 371
Plaintiff argues that he told Dan Johnson, defendant’shuesources representative, overthe phone that he would
participate in a second interviavithout his lawyer present, but his callwas not returnés.iesp. to Def.'s Mot.
Summ. J. 15ECF No. 44

! There is no indication thatdefendant knew of this conBaeEllison, 924 F2d at 881 (indicating thatemployer
actual or constructive knowledge of harassmargsyise to employer liability for conduct of coworkers).
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where defendant was consistgngllow to react and defendant changed plaintiff's shift instead of
alleged harasser’s shifflikewise, b the extent that plaintiffeft or refused to work because
Branuagh was osite, plaintiff unreasonably failed to take advantage of any preventive or
corrective opportunities afforded by defend&@8we, e.gFaragher, 524 U.S. at 807.

Accordingly, plaintiff has raised no genuine issue of material fact as to whegfemdant's
corrective actions satisfy its affirmative burden to preclude liability.

Il.Disparate Treatment, Title VIl & § 1981

Plaintiff alleges that hevas subjected to adversenployment actiain violation of Title
VIl and § 1981% Plaintiff, in responding to defendant's motion for summary judgment, “may
proceed by using thelcDonnell Douglasramework, or alternatively, may simply produce
direct or circumstantial evidence demonstrating that a discriminagagon more likely than not
motivated” defendantvietoyer 504 F.3d at 931Plaintiff has not produced direct evidence of
discriminatory intent See, e.gCordova v. State FarmIns. Cp%24 F.3d 1145, 1149 (9th Cir.
1997) (finding that bigoted remarks by a member of senior management may tend to show
discrimination); Vasquez349 F.3d at 64However, to the extent that plaintiff offers
circumstanal evidence-aleged instances of disparate treatment, this Court will utlize t
McDonnell Douglagramework.See, e.gCornwell v. Electra Cent. Credit Unig4d39 F.3d
1018, 1030 (9th Cir. 2006) (quotifgcGinest360 F.3d at 1123) (“Under either approach,
[plaintiff] must produce some evidence sugmgsidefendant’s]” proffered rational is

pretextual)

*Title VIl and § 1981 claims are both analyzed undeMoBonnell DouglagrameworkSee, e.gHawn v.
Executive JetManagement, In@15 F.8 1151, 1155 (9th Cir. 201@pplyingMcDonnell Douglagramework to
Title VIl discrimination claim)Metoyer v. ChassmaB04 F.3d 919, 93@1 (9th Cir. 2007) (applyinglicDonnell
Dougladrameworkto § 1981 discrimination claim).
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Under theMcDonnell Douglagrameworkplaintiff must demonstrate thd{(1) [he]
belongs to a protected class, [B¥ was performing according to his employer's legitimate
expectations, (3)he] suffered an adverse employment action, and (4) other employees with
qualifications similar tdhis] own were treated more favorab® Godwin v. Hunt Wesson, Inc.
150 F.3d 1217, 1220 (9th Cir. 1998) (citicDonnell Douglas Corp. v. Grepfill U.S. 792,
802 (1973)).Becauselaintiff’'s claim focuses on his alleged discriminatory termination and
neither partydisputes that plaintiff met his burden under the first thpeengswith respect to this
claim, this Court’s inquiry will focus on the fourtbrong®*

Under the fourth prong, “whether two employees are similarly situatedigaoly a
guestion of fact.Hawn, 615 F.3d at 1157Generally, “individuals arsimilarly situated when
they have similar jobsnd display similar conductld. (quoting Vasquez349 F.3d at 641)If
plaintiff can satisfy this fourth prong, “[this Court] presume][s] unlavdigtrimination” and the
the burden shifts to the employer to provide a legitimate -dcriminatory reason for the
employment actionvasquez349 F.3d at 641. Plaintiff's claimof discriminatory termination
fails because, even assuming (which this Court does not dedloaf) he can make out a prima
facie case, he cannot establish that the defendant’s articulateliscximinatory reason for his
termination is pretextual.

Defendanproffers two norretaliatoy reasons for termination: plaintiff walked off the

job on January 9, 2010 and plaintiff refused to work on January 13, 2610s Rep. to Pl.’s

2 A plaintiff may show an inference of discrimination “thghicomparison to similarly situated individualsany
other circumstances surrounding the adverse employrcian fihat] give rise to an inference of dis crimination.
Hawn, 615 F.3d a1156 (emphasis added) (internal quotation marks omitted)

# Defendant's concession specifically targets plaintifégrofor dis criminatory terminatioGeeMem. in Supp. of
Def.'s Mot. Summ. J. 1FCF No. 371.

% Plaintiff's discriminatory termination claimis unliketg even meet the fourth prong of tleDonnell Douglas
framework. Plaintiff generally alleges that “defendesited plaintiff differently fromother persons outside hi
protected classPl.’s FirstAm.Compl 1 73,ECF No. 22 However, plaintiff des notidentify any similarly
situated employemutside his protected class who were treated more favorably.
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Resp. to Def.’s Mot. Summ. 12, ECF No. 51Because these proffered reasons meet
defendant’s burdersee, e.gNidds v. Schindler Elevator Cord13 F.3d 912, 917 (9th Cir.
1996),the burden then shifts to plaintiff to shovathhese reasons are pretext@éiner 25
F.3d at 185

To meet his burden, plaintiff “must do more than establish a prima ¢ase and deny
the credibility of the employer’'s withesse&thuler v. Chronicle Broad. C&93 F.2d 100,
1011 (9th Cir. 1986) (citations omitted). Plaintiff “must also offer #peand significantly
probative evidence that the employer’'s alleged purpose is a pretext fonidstioin.” 1d.
Plaintiff, in responding, merely points to his prior allegatibtmsupport his general statement
that a reasonable jury could find that his termination was “part of thHatieta and racial
discrimination.” P1l.’s Resp. to Def.’s Mot. Summ. 17, ECF No. 44see alssupra(footnote
25). At no point did plaintiff produce meaningful evidence indicating defendant’s proffered
explanations were false or thaty supervisor who exercised authority in plaintiff's termination
decisionharbored discriminatory animus towards plaintfeeBradley v. Harcourt, Brace and
Co., 104 F.3d 267, 270 (9th Cir. 199&ccordingly, defendant is granted summary judgment as
to plaintiff's discriminatory termination clainSee, e.gGodwin 150 F.3d at 1222.

In addition to plaintiff's discriminatoryterminaton claim, plaintiff alsogenerallyaleges
otherincidents ofdisparate treatmenncluding: (1) plaintiff was “denied a company email
account when other mil workevgere given one,Pl.’s First Am. Compl. { 4ZCF No. 22(2)
on November 122008, the “mil’ unnecessarily broke his lock during the course of a locker
search fodrugs by a police canine unid. atf{18-19; (3) plaintiff “was made to go up and
down stairs” after suffering a broken leg while others were allowestialy at homevith similar

injuries, id. aty 45, (4) plaintiff “was told he had to file written reports on repairs when other
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millwrights did not have to complete such repads.at § 43; and5) plaintiff “was harassed
about the time he took to do repairs when atfveere not harassed for [similar] worlcf.?
Upon review, plaintiff has not met his prima facie burden as to thes®raldillegations.
Plaintiff's first allegation, discriminatory denial of an emaikcaunt,does not meet his
prima facie burdenSeevVasquez249 F.3d at 640 (“[plaintiff] must offer evidence that give[s]
rise to an inference ofnlawful discriminatiofl)) (internal quotation marks omittedp laintiff
merely alleges that he “was denied a company email account when otherkenitsvavere given
one.”Pl.’s First Am. Compl. {1 4Z.CF No. 22 Turnirg to plaintiff's deposition,Westbrook
inttially informed plaintiff (and Branaugh) that he was considering setting up an email account
for plaintiff to facilitate communication. Decl. of Dan Clarké ECF No. 373. Branuagh
objected, informing Westbrook that any communicationplamtiff could go through Branaugh.
Id. at 6. Despite this objection, plaintiff was given an email account tigemdter wasre-
brought to the attention of a higher level supervisor (Turteérat 82’ Thus plaintiff's
allegation is insufficient to meet his burden.
Plaintiff's second allegationdiscriminatory breaking of his lockloes not meet his prima
facie burén. On November 12, 2008,narcotics task force (DINT) arrived at the mill with drug

sniffing dogs.Pl.’s First Am. Compl. 18 ECF No. 22During the course of the search,

defendant “had [plaintiff’'s] lock cut off,” and DINT searched plaintiffeeker. Statement of

% As to other allegations of disparate treatment, this Goantalysisnfra (8 I1l) precludes plaintiff's claimfor
discriminatory powerhouse work, discriminatory lostadfred work detail, and dis criminatory composition of
crews See, e.gThompson v. North American Stainless, 131 S. Ct. 863, 868 (2011) (citations omitted) (finding
that Title VII's substantive antidiscrimination praas is more limited in covering employer conductthareTitl
ViI's antiretaliation provision)ance133S. Ct. at 2440 (noting that 42 U.S.C. 26Q0erohibits discriminatory
employment decisions that have direct economic consequenckasstermination, demotion, and pay cuts). As to
plaintiff's allegation of dis criminatory fulime conersion, Pl.’s First Am. Compl.  4ECF No. 22plaintiff
provides no indication that defendant, i.e. the employees,ries ponsible for thesenversiorassignments of
unionized employeeSednfra (8 Ill). Fromthe information provided, this grievancensreappropriately brought
against the union.

" Plaintiff provided no evidence that he complained to mamegt about not having an email account prior to his
son’s complainto TurnerSee, e.gHawn 615 F.3d at 1158 (affirming a district courtgrant afary judgment
whereconductwas “not unwelcome” and “never resulted in a complaint”).
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Scott Albertus 2ECF No. 473. Plaintiff presents little evidence thais locker did not alert the
drug sniffing dogs® Rather, plaintiff alleges that the dogs were alettedike Martin’s locker,
which was not searcheaid that Martin receiverior noticeto clear out his lockeiSee
Statement of Scott Albertus BCF No. 473; Decl. of Richard Reynaga ECF No. 46 Decl. of
Efrain Reynaga /-CF No. 45However plaintiff's largely unsubstantiated allegations are
insufficient to give rise to an inference of unlawful discriminatfon.

Plaintiff's third allegation, discriminatory imposition of work duties during injuisy,
insufficient becausk is not an adverse employment action and plaintiff did not provide
sufficient evidence of similarly situated employdesated more favorabhFirst, in contrast to
being an adverse employment action, defendant provided plaintiff with a monetefitbe
plaintiff wasallowed towork light duty® in lieu of worker's compensatioecl. of Dan Clark
24, ECF No. 373. Seconddefendant was subsequently told to stay on the ground ligvel.
Third, plantiff's general comments about two other employee’s with injuries not “haviongjo
to work” areinsufficient to meet plaintiff’sprima facie burdend. at 25.

Plaintiff's fourth allegation, discriminatory imposition of written reports, is &t
adverseemployment actianSee, e.gVance 133 S. Ct. at 2440Trurning to the factual context,
management assigned plaintiff responsibility for an “upgrade” propgaintiff's machine.
Plaintiff's “written reports”wererelated to his completion of this upgrade projéct.
commenting on the project, plaintiff noted that he “had more knowledge of [ttisujza

machine] than any other millwright,his supervisors (Turner and Westbrook) “saw something in

% Plaintiff merely alleges that “[n]Jo one fromthe compaolgime that the dogs alerted on my locker.” Decl. of
Efrain Reynaga ECF No. 45In contrast, Albertus, an employee of defendant, statgd[o]ne of the dogs went
to [plaintiff's] locker.” Statement of Scott Albertus22CF No. 473.
# Plaintiff fails to draw ag link between DINT, a governmental narcotics team, and defendewise, plaintiff
Erovides no meaningfavidence that Martin had similqualifications andvas treated more favorably.

° Plaintiff was informed that light duty included “[workihgutoCAD” or “fiddl[ing] around or sit[ting] around in
the office, do[ing] nothing, or whatever.” Decl. of Dan €la4,ECF No. 373.
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[him] that they liked” and “felt comfortabléhat [plaintiff] could handle the projectdnd hewas
subsequently awardeetificates for his performance. Decl. of Dan Clafk11, ECF No. 373.

Plaintiff’s fifth allegation, discriminatoryharassment about repaiis,insufficient to meet
plaintiff's prima facie burden. Plaintiff, having been rewarded for tiskvon the “upgrade”
project, generally alleges that Branaugharassedhim] that night all night long. [Branaugh] had
done it in the past.ld. at 13. However, thisllegation only focuses on Branaugh, and is far too
generic to meet his prima facie burd&ee42 U.S.C8 2000e-2(a) (prohibiting employer
discrimination on the basis &face, color, religion, sexy national origifi); seealsoVasquez
349 F.3d at 640.

Accordingly, defendant is granted summary judgines to plaintiff's additional
allegations of disparate treatment.

I11. Retaliation, Title VIl & 81981

Plaintiff alleges thatlefendant acted in violatioof Title VIl and § 1981by retaliating
against Im for complaining about Branaugimally on October 19, 2008nd by written
complaint on December 3, 20@l.’s First Am. Compl 131, 33, 95, & 105ECF No. 22"To
make out a prima facie case of retaliation, [plaintifilist esablish that he undertook a protected
activity under Title VII, his employer subjected him to an adverse empidyaetion, and there
is a causal link between those two eventasquez349 F.3d at 646. If plaintiff meets his prima
facie burden, “[tjhe burden of production then shifts to [defendant] to advanaedégjtinon
retaliatoryreasons for any adverse actions taken against [plaint®figiner 25 F3d at1464-65.
If defendant meets its own burden, th@aintiff “has the ultimate burden of showing that

[defendant’s] proffered reasons are pretextual."at 1465.
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Plaintiff's complaints about Branuagh a@rotectedctivity under Title VII.See, e.g.
Brooks 229 F.3d at 928As to instances of possibletaliatory adverse employment action,
plaintiff alleges:(1) on November 262009, plaintiff and plaintiff's son were “required to work
at the powerhouse while the five white graveyard milwrights got to stapettex job,”Pl.’s
First Am. Compl Y44, ECF No. 22 (2) on December 30, 2009, defendant converted 16
millwrights from parttime to fulltime but did not do so fgulaintiff or his sonjd. at{ 4% (3)in
January 2010, plaintiff and plaintiff's son “stopped having work orders availabléhey would
just have to see what was hanging up on the board for them til dat 46; (4) Branaugh and
four other millwrights, composing one crew, receivecguivalent level of work as plaintiff and
plaintiff's son, a second crew, alorid, at { 40;,Decl. of Dan Clarks6, ECF No. 372; and (5)
on January 18, 2010, plaintiff was terminateRl,’s First Am. Compl.{ 16, ECF No. 22**

Of this conduct;{o]nly nontrivial employment actions that would deter reasonable
employees from complaining about Title VII violations wil constitutgicmable retaliation.”
Brooks 229 F.3d at 928ee alsd@urlington No. and Santa Fe Ry. Co. v. Wjb#8 U.S. 53,
68-69 (2006).Plaintiff’s first four alleged instances do not satisfy his prima facie burden.

Plaintiff's first allegation discriminatory imposition of “powerhouseluty, does not
satisfyhis burden because it is trivialand plaintiff did not establish a causal link between this

assignment and his initial oral complaiMoreover, in 2006, Branuagh complained to plaintiff

% As to other allegations disparatéreatment, plaintiff has failed to provide the “causal libktween these events
and plaintiff's October anbecembecomplains. SeePl.’s FirstAm. Compl 118-19, 27, 35, 42% 45, ECF No.

22, see alsw/illiarimo, 281 F.3cht 1064-65 (citation omitted) (internal quotation nkgromitted)“To establish
causation [plaintiffl must show by a preponderance of thde@ce that engaging in the protected activity was one
of the reasons for [defendant’s adverse employmentiatial that but for such activity [plaintifff would notyea
been fired.”).

% Plaintiff does notprovide any indication that “powertesigiuty was an extraordinary work assignment. In
contrast, management appears to have assigned “powérthotyskirly regularly See, e.gDecl. of Dan Clark 40,
ECF No. 372 (stating thatmanagement looked for volunteers to go tediverhouse over Christmas 2009).
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about being sent to the same powerhouse while plaintiff remairtbd sawmil to perform a
major upgradeDecl. of Dan Clark®-10, ECF No. 373.

Plaintiff's second allegationdiscriminatory fulltime conversion,s insufficient to
gualfy as an adverse employment action. Plaintiff's causal link must be ceusidéh regard
to its factual settingvan Asdale v. Int'l Game Tech77 F.3d 989, 1003 (9th Cir. 2009 laintiff
alleges that he was wrongfully excluded from-iole work conversionon December 30, 2009,
in light of his seniority levelDecl. of Dan Clarkl—-2 ECF No. 373. On December 30, 2009,
defendant convertetb millwrights froma parttime workshare program in which each
employee worked 30 hours a week and collected “a little bit” of unemploytagnt-time
employment Id. at 2. Upon filing grievance with his union, plaintiff wasffered both an
opportunity to return to work and 30 hour¥ backpay.d. at 3.Although plaintiff contests the
adequacy of tise remedielaintiff does not articulate a connection between his protected
activities, i.e.his complaints about Branuagh to defendant, and his union’s alleged improper
decision to fill fulltime work positions with millwrights of lesser seniorigee, e.gSteiner 25
F.3d 1459 (finding an allegation insufficient where plaintiff didn’t allegeoncrete connection
between” the incident and her complaints against a supervisor)

Plaintiff's third allegation, loss of tailored work detalso constitutes @ivial change.
Plaintiff continued to work as before, but merely prioritized “thinggid” based upon posted
“list of things” Decl. of Dan Clark26, ECF No. 373. There is no indication that this change
would “dissuadd[ a reasonable worker from making or supporting a charge of discrimination.”

Thompsonl3l S. Ct. at 868.

# Plaintiff alleges that defendant conditioned his inigalirn upon plaintiff working weekends to catch up on
“abouttwo months” worth of maintenan&ecl. of Dan Clari3, ECF No. 373.

% plaintiff implicitly complains aboutthe sufficiency of-B®urs back pai his deposition-“Thatwas it, 30
hours.”Decl. of Dan Clari3, ECF No. 373. However, plaintiff does not articulatvhy 30 hours is insufficient. Of
note, plaintiffwas fired January 18, 2010, i.e., less thexe weeks after the conversion.
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Plaintiff’'s fourth allegation, discriminatory composition of crewsnsufficient because
plaintiff's supervisorexplicitly consulted with plaintiff prio to this crewcomposition decison
and plaintiff did not objectSeeDecl. of Dan Clark 5960, ECF No. 372. Likewise, plaintiff
provides no evidence thtte “additional responsibilities”associated with this discriminatory
composition of crews actually increagled amount of work he performefiedd. at 58.

As to the allegedetaliatorytermination plaintiff methis prima facie burdenSee, e.g.
Brooks 229 F.3d at 928 (citing@’'Day v. McDonnell Douglas Helicopter G&@9 F.3d 756, 763
(9th Cir. 1996)) termination); see alsd/illiarimo, 281 F.3dat 1065(citations omitted)
(“‘causation can be inferred from timing alone .. 3>In responsegefendant offerswo non
retaliatory reasonfor termination plaintiff walked off the job on January 9, 2010 apidintiff
refused to work on January 13, 20IDef.’s Rep. to Pl.’s Resp. to Def.’s Mot. Summ1d.ECF
No. 51 Becauséeheseproffered reasons meet defendant’s buyrdes burderthenshifts to
plaintiff to show that these reasons are pretex&ed¢Steiner25 F.3d at 185.

As in analysissupra(§ Il), plaintiff “must do more than establish a prima facie case and
deny the credibility of the employer's witnesseSchuler793 F.2dat 1011(citations omitted).
Plaintiff's unspecified reliance on prior allegations of disparatetrmeat is insufficient toshow
that defendant'groffered reasons are pretextugee, e.gBradley, 104 F.3dat270°°
Accordingly, defendant is granted summary judgment as to plaintiffaiatetn claim.Seeg.g,
Godwin 150 F.3d at 1222.

VI. Discrimination Arising under State L aw

% Defendantcontests the inference of retaliation basedwgot@l proximity. Howevenplaintiff's termination
occurred within a month and a half of plaintiff's writterrfal complaintSee, e.gYartzoffv. Thoma809 F.2d

1371, 1376 (9tiCir. 1987)(holding that causation coul@linferred where thefirst adverse employment actiontook
Elace less thanthree months after the protected activity).

®To the extent that plaintiff generally alleges that managememiestaplking to himatfter fiing the December
written complaint, his statement is contradicted by his depositionSee, e.gDecl. of Dan Clar9-60, ECF No.
37-2.
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In plaintiff's fourth claim for relief, herestates all prior allegationsnd contends that
defendant violatedRS § 659A.03(1)(a)*’ (disparate treatmenandORS § 659A.030({p)>®
(hostile work environment)P1.’s FArst Am. Compl 15, 11315, July 31, 2012ECF No. 22
Plaintiff's fourth claim, however, doesn't articulate a retaiatviolation undelORS §
659A.030(1jf). *

Asto plaintiff's stated claims und€dRS §659A.030(1)(a)and (b),this Courtusesthe
samesubstantive analysas articulated in Title VII andg 1981 for comparable discrimination
claims above (§8§-+I1).*° Accordingly, as in analysisupra defendant is granted summary
judgment as to plaintiff'sclaims arising under state law.

CONCLUSION

For these reasons, defendant’s motion for summary judgment is GRANTED.

IT 1S SO ORDERED.

3" ORS § 659A.030(1)(aprovides thatit is an “unlawful employment practice™

“(a) For an employer, because of an individuals race, color . . .medtarigin . . . to bar or
discharge the individual from employment. Howeveiscrimination is not an unlawful
employment practice if the discrimination results from adbtde occupationaluglification
reasonably necessary to the normal operation of the emplbysiness.”

% ORS § 659A.030(1)(b) providesthat it is an “unlawful esypent practice™:

“(b) For an employer, because of an individuals race, calonational origin . . otdiscriminate
against the individual in compensation or in terms, coomitior privileges of employment.”

%|f plaintiff had articulated a claim under ORS § 659A.030(1j(fwould have been assessed using the same
substantive framework as articulated’itle VIl and § 1981See, e.gPortlandState UnivChapter of AmAss’n of
Univ. Profesors v. Portland State Unj\852 Or. 697, 7223 (Or. 2012) (comparing ORS 8§ 659A.030(2)(f) to the
Title VII anti-retaliation provision)Pool v. VanRhee@97 F.3d 899, 910 (9th Cir. 2002) (finding that “Or.Rev.Stat
8 659A.030 was modeled after Title VIl “ and assessing ®659A.030(1)(f) under Title VIl case law).

“9In Dawson v. Entek Inte630 F.3d 928, 934 (9th Cir. 2011), the Ninth Circuit held ttheiticDonnell Douglas
burdenshifting analysis applied to supplemental Oregon statutory disctimindaims unde®RS §
659A.030(1)(a)See alstlenderson v. Jantzen, In€9 Or.App. 654, 657 (Or. App. 1986) (explicitly adopting th
prima facie requirements articulateddicDonnell Douglagor ORS § 659A.030(1)(a)). Likewise, the Nir@incuit
applies Title VI1/8 1981 substantive analysidtostile work environment claiunder ORS § 659A.030(1)(b).
Dawson 630 F.3d at 935.
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DATED this 12thday of December2013.

s/ Michael J. McShane

Michael J. McShane
United States District Judge
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