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HERNANDEZ, District Judge:

This case concerns the constitutionality of the Oregon Department of Carséctio
decision to reject an incoming piece of mail because it hawi on the front of the envelope.
Plaintiff Jacob Barrett, an Oregon Depagtmhof Corrections (ODOC) inmateringsa claim for
relief under 42 U.S.C. § 1983, which provides a cause of action against state and local
governments and their officials for violations of a person’s federatitaimenal and statutory
rights. Plaintiff brings this claim again¥ff Premo, Superintendent of the Oregon State
Penitentiary (OSP); Michelle Dodson, former Executive Assistant to Supe@mteRremo; Jane
Doe"; Colette Peters, Director of ODOC; and Kelly Raths, Administrator of the Officerate
and Community Advocacy at ODOollectively, “Defendants”)Plaintiff alleges that
Defendants violated hisirst Amendment rights by rejecting and returning a letter that Plaintiff
sent toan inmate at OSP because of a picture Plaintiff had drawn drotitef the envelope.

This Court conducted a one-day bench trial on February 19, 2015. These are the Court’s
Findings of Fact and Conclusions of Law. Fed. R. Civ. Ra%2). As explained below,
Defendants violated Plaintiff's First Amendment rigits.a result, Plaitiff is awarded
declaratory andhjunctive relief.

FINDINGS OF FACT
Rejection of Plaintiff's Letter
Pursuant to the Interstate Corrections Compleintiff was housed in New Mexico at

the time of the incident at issue and is currently housed in Florida. Stipulatiahmoftéd Facts,

! While Jane Doe is a named defendant, the partiesTRaeOrder does not mention Doe. [66].
Based on the parties’ order and the absence of any mention of Doe at trial, theo@stmies
Plaintiff's position as having voluntarily dismissed Doe from the acBaeHunt v. Cnty. of
Orange, 672 F.3d 606, 617 (9th Cir. 2012) (explaining that a district court was within its power
to sua sponte dismiss a defendant who was not included in the pretrial order).
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at 1, [171]. The Oregon Administrative Rules governing inconmingate mail apply to Plaintiff
to the extent he seadnail to inmates in ODOC custody.

In approximately January of 2011, Plaintiff sent a letter to his cousin, Christophe
Weedmark, an ODOC inmate who was housed at OSP. Plaintiff'sttettér Weedmark was
inside an envelope. On the front of the envelope, Plaintiff had drawn a picture of thige skul
dice, and barbed wire. Pl.’'s Ex. 3. Plaintiff's envelope was rejected by mailrooratste&P
and returned to him, unopened, with a note on the front of the envelope stating “no writing on
front of envelope” and a checkmark next to a box indicating “violates inmate neail Il

On or about February 2, 2011, Plaintiff wrote a letter to OSP’s Mailroom Adnaiais
seeking administrative review of the mail violation. Pl.’s Ex. 4. On February 24, 2011,
Superintendent Premo responded to Plaintiff's request for administrativevréNis Ex. 5.
Superintendent Premo stated that “the letter was returned to you due tokaoewgron the
envelope’ andthat“in accordance witfOAR 291-131-0025], incoming mail will be denied
and returned to sender if that mail contains anything other than postage, th&s senderand
return address, and the addressed inmate’s name, SID number and address.” Id.

On March8, 2011, Plaintiff sent a letter to OSP’s Grievance Coordinator, requesting a
reversal of Superintendent Premo’s decision. Pl.’s Ex. 6. On March 16, 2011, Michelle Dodson,
in her role as the Grievance Coordinator’s supervisor, respondéantffin a letter. Pl.’s EX.

7. Ms. Dodson cited Oregon Administrative Rule 291-131-0037, Disposition of Prohibited Mail:

No administrative review shall be available if the rejection is based on the presence of an

unauthorized attachment, substancenmi@sure on or with the mail, or if the rejection is
based on any violation not related to the written or pictorial content.

2 Superintendent Premo’s letter cited “Oregon Revised Statute, 291-131-0025.” Ph’s Ex
However, it is clear from the record that this was a typographical error anc: timaeided to
cite Oregon Administrative Rule 291-131-0025.
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Id. Ms. Dodson further stated tHlaintiff was ‘hot eligible for any further review on this
issue.”ld. Plaintiff filed a Tort Claim Notice on April 8, 201RI.’s Ex. 8.Plaintiff filed the
present lawsuit oNovember 10, 2011. Complaint, [2].

In September 2014, during the pendency of this lawBlatntiff sent letters to four
ODOC inmates housed in threifferentODOC facilities® Each letter was enclosedan
envelope with a drawing of arfbal turtle’* on the outside. Pl.’s Ex. 1The letters were
delivered to the inmates as addres&tgpulation of Admitted Facts at 5, [171]. None of the
“turtle envelopes” were rejected, despite having artwork on the front of the envelope.

I. Plaintiff’'s Testimony

At trial, Plaintiff testified that he has been incarcerated for approximatelya2g. \ée
stated that he has drawn consistently on envelopesapceximately 1996 or 1997, and that
this was the first time one of his envelopes had been rejegt@®DOC Plaintiff testified that he
did not know that drawings were not allowed on the front of envelopesisméhvelope was
rejected in early 201 Plaintiff testified that his drawing of skulls, dice, and barbed wire did not
contain any code or promote criminal activity.

Plaintiff testified that he draws as much as possible, sometimes even fomhaulsy.

He said that drawing has changed his life because it is a way he can express his dfgotions.
testified that it has a positive impact on his relationships, including with iotinetes, because
he can inspire people and lift their spirits with his artwétk also testified that being able to

draw could help with his rehabilitation if he is released from priBtaintiff testified that few

3 Plaintiff preparedte letters and envelopes and had his attorney mail them.
* Plaintiff refers to the drawing as a “tribal turtle.” The drawing is a simple,-deedn, black
and white depiction of a turtle. Pl.’s Ex. 10.
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inmates draw consistently. He estimated that within OSP, approximat@infmates drawHe
did not know how many dhose inmates di on envelopes.

Plaintiff testified that inmates have very limited access to resources to dragoin. pie
testified that being able to draw on the front of envelopes was important becausa it wa
completely flat surface, as opposedtie back of an envelope, and it did not takejpgce on
the paper enclosed in the envelope. In addition, Plaintiff explained that OD@(oftean
address label on the back of envelopes; therefore, if Plaintiff drew on the backybik anay
be covered by a labdPlaintiff also testified that indigent inmates only receive two pieces of
paper and five envelopes per month. Therefore, every inch of space is a valuable.resource
Finally, Plaintiff testified that the front of envelopes was a specifidumedbr him to express
himself, similar to any artist who chooses a preferred medium for expression.

1. Mail Processing within the Oregon Department of Corrections

ODOCstrives to delivemcoming inmate mail within 48 houd its arrival at the prisan
At OSP, where Plaintiff sent the letter to his coushere are four fultime staff in the mailroom
who are responsible for, among other things, processing incoming mail. In additionye¢here a
often up to three additional staff members assigned tearijyaio assist in the mailroonthe
OSP mailroom staff processes an average ofl200 pieces of incoming mail per day. Defs.’
Ex. 504.

ODOC nailroom staff members go through various steps to process each piece of
incoming mail. Firstthe malil is inspectedf technical violations on the exterior of the
envelope. If there are no technical violatiahe incoming mail’s SIDnumber must be verified

against théenmate’s name. e staff member looks up the SID number in a computer program to

® Each inmate is assigned a state offender ideatiéin (SID) number.
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determine where the inmate is located #ahwrites the inmate’s housing unit and bunk on the
front of the envelop€elhen, the staff member opens each piece of mail and searches its contents.
Finally, the staff member places the envelope in a bin ftrilzlition to the housing units. All

mail is delivered byther ODOC employees. No inmateer handls, sors, or distribute mail.

If a mailroom staff membéinds a technical violation, the mail is returned to the sender
with a sticker, stamp, or handwritten notation, indicating the cause of the viotitadh.
members refer to this process as “violating” an envelope. At trial, witness tegtuaioed as to
how long it takes to violate an envelope. Kelly Rafkdiinistrator of the Office of Inmate and
Community Advocacy at ODOGestified that it takes about 5 minut&ris Toombs, OSP
Mailroom Lead Worker, testified thattakes between 15 and 30 seconds; and Brandon Kelley,
Assistant Superintendent of Security at OteBtifiedthat it takes 20 seods.

ODOC does not track how many envelopes are violated per day, nor does it track how
many envelopes are violated because they aaworkon the front. Mr. Toombs estimated that
25-100 envelopes are violated out of the approximately 1200 pieces ehat&llSP receives
per day. Mr. Toombs did not know how many were violated due to artwork, as opposed to other
technical violations.

In addition to first class mail, mailroom staff members process books, megaegal
mail, inmate emails, video visits (similar to skypelectronic photo uploading services, and a
service similar to text messages.

V. Oregon Department of Corrections’ Incoming Mail Rule
Oregon Administrative Rul291-131-0025statesin relevant part:
Incoming Mail: (1) Incoming mail shatequire the sender’'s name and return address on

the front of the envelope and shall be addressed to the inmate using only his/her
committed name and SID number.

6- FINDINGS OF FACT AND CONCLUSIONS OF LAW



Pl’s Ex. 1 at 6. The plain language of the incoming mail rule does natrtveorkon the frant
of envelopes. The rule only addresses what the front of envelope must include, not whiat it mus
exclude.

Every ODOC witness testified that this was the only rule at issue in this cadeandy
rule that purportedly establishesl@facto ODOC polig/ of prohibiting artwork on the front of
envelopes. Plaintiff testified that he was unaware of this OAR until his lettaretvased to
him.

Ms. Rathdestifiedthat, among other job dutieshe fills the role of “central mail
administrator” and that @nof her responsibilities is to oversee the mail rules, including how they
are applied and interpreted. Ms. Raths testified@#R 291131-0025 does nafearly state
that artwork is prohibited on the front of an envelope. She also testified thatstherether
ODOC rule or policythat prohibitsartwork from the front of envelopes. Ms. Raths explained
that, in practice, mailroom staff may interpret thke to prohibit artwork from the front of
envelopes but that the interpretation could vary by facility or staff member.

Ms. Raths stated that in Plaintiff's case, the mailroom staff interpreted the mromail
rule to indicate that Plaintiff's artwonkolated the ruleShe was not aware of how frequently
envelopes were refused for having drawings on the front, but she stated that a drawing on the
front of anenvelope would not necessarily lead to an envelope being violated. When asked
whether there we any plans within ODOC to adopt a policy or practice to peartwork on
the front of envelopes, Ms. Raths stated that because there was no current politrgrohi
artwork on the front of envelopes, it followed that there were no plans to change any policy.

As to the “turtle envelopes,” Ms. Raths testified that she did not know why theyatere

violated. She hypothesized that, given the volume of mail processed daily, violating tlee “turt
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envelopes” was a low priority for mailroom staff. Ms. Ratwified that she imagined that most
of her mailroom staff would not have concerns with smaller pieces of artworkemvalope,
such as a small image embossed into an envelope for Valentine’s Day.

Ms. Raths distinguished the incoming mail rule from ODOC'’s “Outgoing Mail” rule,
which expresslystates that “[t|he outside of the envelope shall containtbelynmate’s
committed name, SID number, and return address, and the addressee’s name and address . . . .”
SeePl.’s Ex. 1 at 5 (emph&ssadded). Ms. Ras explainedhatartwork on the front of envelopes
is clearlyforbidden in the plain language of the outgoing mail policy but not the incoming mail
policy.

On examination by Defendants’ attorney, Ms. Raths adjusted her testimony somewhat.
She stated thathile the incoming mail rule did not explicitly prohibit artwork on the front of
envelopes, superintendents throughout ODOC had consistently applied the rule to prohibit
artwork on the front of incoming mail. Ms. Raths further stated thdter role ag\dministrator
of the Office of Inmate and Community Advocasiie deferred to the superintendents’
interpretation of the ruland that she had never heard of any superintendents interpreting the rule
differently. Ms. Raths testified that in the 10 months she has been working in her currenhpositi
at ODOC, this was the only case she had been confronted with regarding the vidlation
envelope with a drawing on the front.

Mr. Toombs, OSP Mailroom Lead Workéestifiedthatit is part of his job dutie be
aware of and familiar with the ODOC mail rules. He also stated tisdtig job to apply those
rules to the processing of inmate mail. Mr. Toombs testifiedatigtcomingenvelope with
artwork on the front will be violated. He explained that in 2011, the then-supervisor of the

mailroom instructed mailroom staff to violate mail with excessive writing, drawargsstickers
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on the front of envelopes because it was causing difficulties for mailroohmstadbers trying

to read the inmates’ SID nunmmse Mr. Toombs testified that artwork on the back of envelopes
has been permitted since 20Mr. Toombs also testified thae derived his understanding that
artwork isnot allowed on the front of envelopes from OAR 291-131-0025. Vakkad whether
he reled on any other source in his understanding, he said he did not.

Mr. Toombsestimated thatas part of his jolin the 34 days before trial he had rejected
20-30 envelopes with drawings on th&ilr. Toombsalso testified that it was error forsgaff
membemot to violatethe“turtle envelopes.Mr. Toombs testified that he was familiar with
Plaintiffs name because he mailed informatio®kaintiff from the legal library.

Mr. Kelley, Assistant Superintendent of Security at 8#tjfied that the incoming mail
rule was his only basis for understanding that artwork is not allowed on the front of esvelope
He testified that in his experience at the three ODOC institutions he has segetie rule is
enforced consistently.

Mr. Kelley testified thathe problem with artwork on the front of envelopes is that it
distractsmailroom staff members who are on tight timelines to process large \gobdimmil.

Mr. Kelley explained that staff members must be able to clearly and quekiyhe addresses of
the sender and recipient. Mr. Kelley testified that if drawings were atlaw the front of
envelopesit would inhibit the ability of mailroom staff members to efficiently do their, job
because it would increase the time requiredtzgss a letter from approximately 5 to 20
seconds. In addition, Mr. Kelley testified that ODOC staff members need rooritdmwthe

envelope if it needs to be rerouted to a different housing area or facility.

® The trial was held on February 19. Mr. Toombs explained that there were higher than average
numbers of envelopes with drawings, doodles, and other forbidden artworkdaytheear
February 14, Valentine’s Day.
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Mr. Kelley also testified that incoming pards could not have any drawings on them.
However, he was unable to point to any rule that supported his assertion. When presssst on cr
examination to identify a rule that prohibits drawings on postcards, Mr. Kelleyedfto OAR
291-131-0025(6), which says nothing about drawings or post€ards.

Prior to trial, Defendants argued that the bamawork on the front of envelopes i
needed to promote the goals of security and efficiency. At trial, Defendantsrpangament
was based on efficiency. Miamom staff must sort hundreds of pieces of incoming mail every
day and, arguably, it would hurt efficiency to allow drawings on the front of envelopes bicause
would make it more difficult for staff members to read the recipient’s SID numideaddres.

In addition, drawings could interfere with the space on the envelope needed by sth#frenem
write the recipient’s bunk number grmgbtentially, to correct that bumumber if the mail later
neededo be rerouted. Defendants argued that security would be impacted as an offshoot of the
impact onefficiency. Because staff members would spend more time processing envelopes with
drawings on them, they would not be able to spend as much time ensuriaid @héhe mail
was properly screened for setyissues

CONCLUSIONSOF LAW

To prevail on a § 1983 claim, a plaintiff must prove by a preponderance of evidence (1)
that a right secured by the Constitution or laws of the United States was vialadé?), that the

alleged violation was committed by a person acting under the color of state law. Long v. Cnty. of

Los Angeles, 442 F.3d 1178, 1185 (9th Cir. 2006) (elements of § 1983 claim); Dias v. Elique,

" OAR 291131-0025(6)states: “Inmates may receive catalogs, advertisements, brochures,
promotional materials, pamphlets, sweepstakes, and contest materials sofititednionate
provided the materials are properly addressed with the inmate’s full name andrSi@r and
are received directly at the correct address of whether the inmate is currently itesed.
materials must conform to any content restrictions contained within this Plifs Ex. 1.
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436 F.3d 1125, 1129 (9th CR006) (a plaintiff mst prove 8 1983 claim by a preponderance of
evidence)There is no dispute in this case that Defendants acted under color of state law. Thus,
the only question is whether Defendants violated rights secured by the Constitution.

Prisonerdavea “First Amemment right to send and receive maWwitherow v. Paff, 52

F.3d 264, 265 (9th Cil995) (citation omitted). A prisoner's First Amendment rights, however,
are “subject to substantial limitations and restrictions in order to allow pof§orals to achieve

legitimate correctional goals and maintain institutional secuNttatker v. Sumer, 917 F.2d

382, 385 (9th Cir1990) (citations omitted). “Where a state penal systenvavad, federal
courts have . . . additional reason to accord deference to the appropriate prisotiemuthori

Turner v. Safley, 482 U.S. 78, 85 (1987) (citationitted).

l. No Policy or Practice Prohibiting Artwork from the Front of Envelopes

As an initial matter, the Court finds thalespite Defendants’ssertion{which Plaintiff
appeared to accept for the purposes of this ctisake is ndDOC policy or practcethat
prohibits artwork on the front of envelopes containing incoming mail for inmates.

Unquestionably, there is no written policy. The plain language of OAR 291-131-0025,
the rule that every witness relied on, says nothing about what is prohibited on the front of
incoming mail envelopes. Furthermore, Defendants failguesent credible testimony
demonstratinghe existence ofrgy de facto policy orpractice

Ms. Rathsjob responsibilities include oversight tife administration and interpretation
of the mail rules, yet shtestified that no ODOC policy prohibits artwork from the front of
envelopes and that the practice of individual mailroom staff membiersary. While she later

sought to correct her testimony by stating that all superintendents within O@@Gtently
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applied the rule to prohibit artwork on the front of incoming mail, this testimony igedibte
in light of her previous candid assertions.

Mr. Toombs presented conflicting testimony as well. On the one hand, he explained that
his understanding that artwork is prohibited from the front of envelopes was derived from
instructions from the prior mailroom supervisor in 2011. He laterdstate OAR 291131-0025
provided the only basis for his understanding yet, as discussed above, OAR 291-131-0025 says
nothing about prohibited content.

Finally, while Mr. Kelley testified that OAR 291.31-0025 is interpreted to forbid
artwork on the front of envelopes, his credibility was called into question by higmsghat
ODOC also forbids drawing on postcards, an assertion dhétaclicts Defendants’ position
earlier in this case and has no support in the OAR Mr. Kelley cited.

On the other handPlaintiff crediblytestified that he has sent numerous envelopes with
artwork on the front during the time he has been incarcerated and has never had an envelope
violated, except the one at issue in this case. The “turtle envelopes” add ityddililantiff's
testimony and support the conclusion that there is no consistent policy or poaetaating
these kinds of envelopes.

Mr. Toombs testified that there was no problem with the content of Plaintifiigmdya
only the location of it on the front of the envelope. Mr. Toomibstestified that he was familiar
with Plaintiff's name because Plaintiff requested materials from the legal lidorbey/sent to
him. Plaintiff testified that he has filed several lawsuits against ODOC. If mailstaffrkrew
Plaintiff's name, considered him an adversary of ODOC, and therefore targetedllhihis

would constitute a violation of Plaintiéf First Amendment rights. The Court finds it more likely
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that Plaintiff's envelope was violated due to its conteatdrawing of barbed wire, three skulls,
and dice. This too violates the First Amendment.

The Supreme Court has made clear tagtrison inmate retains those First Amendment
rights that are not inconsistent with his status as a prisoner or with the |égpenalogical

objectives of the corrections systéraell v. Procunier, 417 U.S. 817, 822 (1974). Given that

there is neither a policy nor practice that is consistently enforced to prattvirk on the front
of envelopes of incoming mail, the Court must conclude that Plaintiff's envelopéalasd
either because of Plaintiff's identity or because of the content of the drawitegndaatsare
unable toassert any legitimate policy reasthiat would justify violating Plaintiff’'s envelope for
either reaso.
Il TurnerFactors

While the analysis could end here, the Court nevertheless assumes for the sake of
argument tha©DOC has ale facto policy prohibiting artwork from the front of envelopes. Even
granting Defendants this benefit of the doubt, Plaintéfvails. The Court analyzes the
constitutionality of this policy under the Turrfactors and concludes that Plaintiff's First
Amendment rights were violated

To determine whether a correctional institution's regulation that “impingesraian’
constitutbnal rights” is valid, the court must determine whether that regulation “isnably
related to legitimate penological interestsl”at 89. To “guide[ ] courts in determining whether

a challenged regulation passes constitutional muster Ninth Circuit applies the foygronged

test set forth iMurner.Frost v. Symington, 197 F.3d 348, 354 (9th Cir. 1999). Under this test,
courts must determine:

(1) whether the regulation is rationally related to a legitimate and neutral goaeai
objective; (2) whether there are alternative avenues that remain open to dkesiton
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exercise the right; (3) the impact that accommodating the asserted tigtdawei on other
guards and prisoners, and on the allocation of prison resources; and tf@gnithe

existence of easy and obvious alternatives indicates that the regulation is an exaggerated
response by prison officials.

Prison Legal News v. Cook, 238 F.3d 1145, 1149 (9th Cir. 2001) (citing Turner, 482 U.S. at 89—

90).“The first of these faors constitutes a sine qua nokValker, 917 F.2d at 385, meaning that
“if a regulation is not rationally related to a legitimate and neutral goverair@jective, a

court need not reach the remaining three factors.” Prison Legal News v. L,e38an3d 692,

699 (9th Cir. 2005).
a. Rational Relationship

Under the firsfTurner factor, “there must be a valid, rational connection between the

prison regulation and the legitimate governmental interest put forward to justifurner, 482
U.S. at 8qinternal quotation marks and citation omitted). This requires the Court torfdese
whether the governmental objective underlying the policy is (1) legitimatege(@ah and (3)

whether the policy is ‘ratiorig related to that objective.’Mauro v.Arpaio, 188 F.3d 1054,

1059 (9th Cir. 1999)eh bang (quoting_Thornburgh v. Abbott, 490 U.S. 401, 414 (1989)).

As discussed in the Findings of Fact, Defendants identiftesbbjectives inenforcing
the incoming mail policy(1) to promote efficiencyand (2 to enhance securityefficiency and

security are legitimate penological objectivesison Legal News v. Columbia Cnty., 942 F.

Supp. 2d 1068, 1082 (D. Or. 2013) (quoting Freeman v. Tex. Dep't of Criminal Justice, 369 F.3d

854, 861 (5th Cir. 2004)'staff and space limitations, as well as financial burdensyalré
penological interests;’)and_Abbott, 490 U.S. at 415 (the “legitimacy of the Government's
purpose in [protecting prison security] is beyond questjon”)

Whether a regulation is neutral depends on whether it operates “without regard to the
content of the expression.” Turner, 482 U.S. at@fits faceODOC’sincoming mail policy
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does not restrict maldased on content. Howevéhe evidence suggests thatpractice, the
application of theolicy is content-based. Plaintiff's drawing of skulls, dice, and barbed wire
was rejected, whilbis drawings of turtles on foseparate envelopes were not rejeclduds
suggests that mailroom staff members makesitats as to whether to reject drawings based on
their contentBecause the entire policy uswritten and is based on timerpretation of a rule,
the Court finds it likely that mailroom staff members’ interpretation of the rule’simgaaries.
Witnesstestimony at trial supports this conclusion. Plaintiff testified that he hasnsént
to other inmates with drawings on the front of envelopes for many years and the envelopes have
never been rejectetiMs. Raths testified thataff members’ interpretation of the policy likely
varied and thashe imagined that most mailroom staff wontit have concerns with a small
piece of artwork on an envelope. She also testified that taking the time to violatesbope
with a turtle draving would probably be a lower priority for mailroom staff members than
enforcing other violations of the incoming mail rule.
Even assumingrguendo that the policy is applied inrgeutral mannemwith no
restrictions based on conte@DOC fails to showhiat the policy is rationally related to the
objectives ofpromoting efficiency anénhancing segity. A “regulation cannot be sustained
where the logical connection between the regulation and the asserted goehistsoas to

render the policy arbitrary or irrationallurner, 482 U.S. at 89-90. Although the Court must

uphold a regulation that bears a rational relationship to a legitimate peabloterest, this
standard “is not toothless&bbott, 490 U.S. at 414 (internal quotation marks and citation

omitted). ‘Turner requires prison authorities to show more than a formalistic logicalatamme

between a regulation and a penological objective.” Beard v. Banks, 548 U.S. 521, 535 (2006).

8 Plaintiff also testified that his envelope was rejected as retalimtidtis pending lawsuits
against ODOC. The Court does not find evidence to support this allegation.
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The government may demonstrate a rational relationship by showing “an intuitive,
common[-]sense connection” between the prspolicy and its objectivegrost 197 F.3d at
356. If the plaintiff does not “present sufficient evidence to refute [thathemmsense
connection . . . ‘[the government] need not prove ttatbanned material actually caused
problems in the past, or that the materials are “likely¢aose problems in the future.” Prison

Legal News v. Cook, 238 F.3d 1145, 1150 (9th Cir. 2001) (quiMisngro, 188 F.3d at 1060).

“The only question is whether prison administrators reasonably could have thought the
regulation would advance legitimate penological interegdsIf, however, the plaintiff presents
sufficient evidence to refute the government's coms®awse connection between the regulation
and its objectives, the government “must present enough counter-evidence to shiog that t
connection is not so ‘remote as to render the policy arbitrary or irratioredst 197 F.3d at

357 (quotingMauro, 188 F.3d at 1060).

With respect to promoting effiarey, Defendants argue that the incoming mail policy
saves mailroom staff members time. There is a coraseose connection between the policy
and promoting efficiencylf thefronts of envelopes aear of any extraneous information, then
mail room staffmembers will be able to process the envelopes more quickly and they will be
able to deliver them to inmates more efficiently.

However, Plaintiff presented convincing evidence to refute this consmose
connection. Tie evidence establishes that mailrogaif does not uniformly rejedll envelopes
with artworkon the front. Therefore, the process of screening envelopes with artwork on them is
not a fast, uniform decision requiring no discretion. Instead, the evidence subgesttsitis

taking time to determine, based on the content, whether to vezakepiece of mail
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Violating a piece of mail takes extra tintieis undisputed that it takes longer to violate a
piece of mail than to allow it througWitnesses testified that it addsyavhere from 20 seconds
to 5 minutes of additional time to a staff member’s wditkerefore, processing an envelagth
a drawing on it that poses no distraction to staff members and does not obstrugpithetsec
name or addregakes less time thaejecting it. There is no evidence to suggest that, if artwork
were allowed on the front of envelopes, all subsequent artwork would be distracting daceinter
with staff members’ ability to process the mail. The “turtle envelopes” provideaanpde of
how staff members are able to process an envelope with artwork that does retleopan the
recipient’s address.

The question of efficiency boils down to whether, in the absence of a policy banning
artwork from the front of envelopes, there would be aiB@ant increase, nqust of envelopes
with artwork on the front, but envelopes with artwork on the front that caused a distraction or
delay in staff members’ processing timéke Court finds that it is unlikely that such an increase
would result from a change in polickiternatively, anyincreasewvould bede minimis. In Prison

Legal News v. Columbia Cnty., 942 F. Supp. 2d 1068, 1084 (D. Or. 2013), the court found that

the jail's potential time savings of a few minutes each day by enagtiosteardonly policy

was ‘too small to create a rational connection between the policy and promotingneffiat the

Jail” Similarly here, Defendants have put forward no evidence to support a rational camnect

between banning artwork on the front of envelopes and increasing efficiency within tme pris
As to security, there is not an intuitive, common-sense connection between banning

artwork on the front of envelopes and enhancing prison security. Defendants’ securityrargume

is intertwined with heir efficiency argument. Defendants contend that, because the policy

enhances efficiency, mustalso positively impacsecurity because mailroom staff members
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have more time teffectively screen mail for security issu@sis rationale, however, is only
compelling to the extent that the policy increases efficiency. Because the evidesec®mto
establish that it does, Defendants’ security argument fails.

No evidence was presented at trial to support the contention that allowing artvibek on
front of envelopes wouldausesecurityproblems. Granted, under Ninth Circuit precedent,
Defendants need not prove that there have beers@astty lapsedue tomailroom staff

spending timgrocessingnvelopes with artwork on the fro@eeCasey v. Lewis, 4 F.3d 1516,

1521 (9th Cir. 1993). However, the absence of any evidence that artwork on the front of
envelopes leads to a security problem or has led to one in the paghimed Defendants’
argumentsMaurg, 188 F.3d at 1060 n. 3 (“Although it is not required that prison officials be
able to show that the prohibited materials have actually caused problems in the thagt

ability to do so certainly strengthens their case.” (internal citation on)itiegrner does not give

prison officials a “blank check” to restrict constitutional rigl8seJohnson v. California, 543

U.S. 499, 547 (2005) (Thomas, J., dissenting).

Furthermore, pursuant to OAR 291-131-0025(11)(B) and all of the withesses’ testimony,
“hand-made drawings” may be allowed if they are enclosed in the envelope. Additidihally, a
the witnesses testified thattwork isallowed on the back of envelopes. Therefore, any security
concern that could arise by allowing artwork on the front of envelopes is refutkd fact that
ODOC allows itin other places. Such an outcome demonstrates that the policy is arbitchig
not rationally related to enhancipgsonsecurity.

The Court concludes, therefore, that the incoming mail pédity to satisfyTurner's
rational relationship factoBecauséthe rational relationship factor is tlesne qua non,” if a

policy is not rationally related to a legitimate and neutral governmental iokejegtcourt need

18-FINDINGS OF FACT AND CONCLUSIONS OF LAW



not reach the remaining three taxs. Prison Legal News v. LehmaB97 F.3d 692, 699 (9th Cir.

2005) Morrison v. Hall, 261 F.3d 896, 904 (9th Cir. 2001).

Nevertheless, the Court analyzes the remaining Tdacesrs.Even if the first factor
were not dispositive, the remaining thiagnerfactors either similarly favor Plaintiff or are
neutral as to favoring any party. In examining the remaining factors, the Court raust bend
that the “real task ... is not balancing these factors, but rather determimatiger [Defendants]
show[ ] more than simply a logical relation” betweenitttwming mailpolicy and their
legitimate penological goalBeard,548 U.S. at 533.

b. Alternative Avenues

The second factor of the Turrtesst “is whether there are alternative means of exercising
the right that remain open to prison inmatésitner, 482 U.S. at 90. “In applying this factor,
‘the right in question must be viewed sensibly and expansiVéhauro, 188 F.3d at 1061
(quoting_Abbott, 490 U.S. at 417). Thus, the Supreme Court has upheld a prohibition on inmates'
ability to attend the Jumu'ah, a Muslim religious ceremony, because inmates wattegdo

participae in other Muslim religious ceremonies. O'Lone v. Estate of Shabazz, 482 U.S. 342

(1987). The Supreme Court has also upheld a restrictive prisoner visitatiognipgart because
“inmates may communicate with persons outside the prison by letter and telephaeréchQ.
Bazzetta539 U.S. 126, 135 (2003). The Court noted that “[a]lternatives to visitation need not be
ideal ...; they need only be available.” Id.

Defendants assert that Plaintiff htkee alternative means of sending mail with his
drawing on the back of the envelope or enclosed in the envelope. Plaintiff testifieal tiahs
of his selfexpression, there is no alternative to sending art on the front of the enwédope.

testified that resources are limited for inmates and that this is an avenue in which he nesg expr
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himself without using up precious room on paper reserved for letters. He alsoedpleit it is
important for his rehabilitation.

In balancing the parties’ positisrand considering evidence presented at trial, the Court
conclules that this factor is neutrlefendants’ incoming mail policy limits an important
avenue of communicating art, but inmates retain alternative avenues, includingysenhdi
within the contents of the mailing itself or alternative mailing mediums such asuuisstc

c. Effects on staff, inmates, and resources

The thirdTurnerfactor “is the impact accommodation of the asserted constitutional right
will have on guards and other inmates, and eraftocation of prison resources generally.”
Turner, 482 U.S. at 90. According to Turrfgqurts should be particularly deferential to the
informed discretion of corrections officials” when accommodating a cotistial right that will
have “have a sigficant ‘ripple effect’ on fellow inmates or on prison statl!

In Turner, the Court found that allowing certain inmitéamate correspondence could
“be exercised only at the cost of significantly less liberty and safety” faatesrand staff
generally and, therefore, the court upheld certain restrictions on such correggoltder 92—

93. This factor often weighs heavily when courts consider mail policies thattrpstentially
disruptive content, such as depictions or descriptions of violence, escape, nalcaictivity,

sexuallyexplicit materials, and rolplayinggamessee, e.gkrost,197 F.3d at 35152;

Bahrampour v. Lampert, 356 F.3d 969 (9th Cir. 2004), or where the challenged regulation saves

the prison substantial resourcsse, e.g.Qverton v. Bazzet{éb39 U.S. 126, 135 (2003).

Here, accommodatingnvebpes with drawings on the front of the envelopes is unlikely
to have a “significant ripple effect” on inmates and staéffendants present no evidence

showing that art placed on the outside of the envelope poses a greater risk than #ré same
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placed on the inside of the envelope and no evidence showing the effects envelope art has on
staff or prisoners. Because no inmates see or handle mail until it is deliverecthtartttheir
cell, there is no difference in the number of people who will see art on the front of thepenve
from those who would see that same art on the inside or on the back. In addition, iasexpla
above, Defendants present no evidence showing that the time or money saved by unconditionally
rejecting all art on the front of envelopes is anything more deaninimis. Thus, the third
Turnerfactor suggests that tlhecoming mail policyis not rationally related to legitimate
penological goals.

d. Easy and Obvious lfernatives

The final_Turneffactor requires the court to “consider ‘whether the existence of easy and
obvious alternatives indicates that the regulation is an exaggeeafezhse by prison officials.’
Morrison, 261 F.3d at 90%nternal quotation omitted)f a “claimant can pointo an alternative
that fully accommodates the prisoner's rightdeatinimis cost to valid penological interests, a
court may consider that as evidence that the regulation does not satisfy the teasonab

relationship standardTurner, 482 U.S. at 91.

Here, several obvious, easy alternatives exist. For example, ODOC could prohibit
artwork on envelopes only if it interfered with mailroom staff members’ ability téheee
sender’s and recipient’'s addresOrapolicy could prescribe a certain portion of the envelope
that must be left blank in order to accommodate mailroom staff members’'tnegdte the
bunk number on the envelope. Furthermore, withestseml discussed an impending
technological improvement in the mailroom, whereby staff membekgnvit labels for
incoming madiinstead of handwriting inmasehousing location. These labels may obviate some

of the need for extra blank space on an envelope. This fourth factor favors Plaintiff.

21-FINDINGS OF FACT AND CONCLUSIONS OF LAW



e. Summary of TurneFactors

In sum, the Court finds that, with regard to the four Turner factors, three of thavour f
Plaintiff and one is neutral. The incoming mail policy blocks a narrowly deforea 6f
expression—artwork on the front of envelopes—at too great an expehseRiost Amendment
rights of inmates and their correspondents. Plaintiff has thus proven by a prepondéthace
evidence that Defendants violated his First Amendment rights.

[I. Injunctive Relief

The partiestipulated thatfor the purpose of ordering imjative relief, Ms. Raths and
Colette Peters, current director of ODOC, are proper defenidethisir official capacitiesSee
PreTrial Order, [166]. Ms. Raths and Ms. Peters will be responsible for implermgentd
administering any injunctive relief with regard to ODOC’s mail policies that reayrtbered by
the Court in this caséd.

To obtain a permanent injunction, a “plaintiff must demonstrajehét it has suffered
an irreparable injury; (2) that remedies available at law, such as monetary daamages,
inadequate to compensate for that injury; (3) that, considering the balance ofgsbdtveen
the plaintiff and defendant, a remedy in egistwarranted; and (4) that the public interest

would not be disserved by a permanent injunctieBay Inc. v. MercExchaye, L.L.C., 547

U.S. 388, 391 (2006). “The decision to grant or deny permanent injunctive relief is an act of
equitable discretion bthe district court[.]"ld. Where, as here, a plaintiff seeks an injunction
against a state or local government agency, “federal courts must be constantly ofitic#
special delicacy of the adjustment to be preserved between federal equitablapdState

administration of its own law.” Rizzo v. Goode, 423 U.S. 362,(3886) (internal quotation

marks and citation omitted).

22-FINDINGS OF FACT AND CONCLUSIONS OF LAW



a. lrreparable injury
Plaintiff has demonstrated irreparable harm because the “loss of First Amendment
freedoms, for even minimal periods of time, unquestionably constitutes itpépanary.” Elrod

v. Burns, 427 U.S. 347, 373 (1976ge alsAssoc. Gen. Contractors 1091 of Cal., Inc. v. Coal.

for Econ. Equity, 950 F.2d 1401, 1412 (9th @®91) (“We have stated that an alleged

constitutional infringement will often alone constitute irreparable harm.rGat€uotation
marks, citation, and alterations omitted)).

b. Inadequacy of damage

In cases, like this one, that involve constitutional violations, this factor saiigie the

first factor.SeeStormans, Inc. v. Selecky, 586 F.3d 1109, 1138 (9th Cir. 2009) (quoting Nelson

v. Nat'| Aeronautics & Space Admin., 530 F.3d 865, 872 (9th20B8) (“Unlike monetary

injuries, constitutional violations cannot be adequately remedied through daanagtberefore
generally constitute irreparable harm.”)

BecausePlaintiff has shown that Defendants violated the First Amendment, and because
the los of First Amendment freedooonstitutes irreparable harmlaintiff has demonstrated
that monetary damages are inadequate.

c. Balance of equities

The thirdfactor requires the court to balance the equities. “In assessing whether the
plaintiffs have met thiburden, the district court has a duty to balance the interests of all parties
and weigh the damage to eacBtbrmans586 F.3dat 1138 (internal quotation marks, citation,
and alteration omittedY.he party seeking a permanent injunction “must satisfy the court that
relief is needed. The necessary determination is that there exists some cognizalefdang

recurrent violation.” United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953).
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Plaintiff has established that ODOC'’s incoming mail policy burdens his First
Amendment rights, as well #ise First Amendment rights otherinmates and their
correspondents. Defendants face the possibility of spending a minimal amount ohatltite
each dayooking more closely at envelopes in order to read the recipient’s ad@ihess.
constitutional hardship is far greater than the insignificant potemgglct on Defendants' time
and resources.

At trial, Ms. Rathgestified that there are no current plansttange ODOC’s incoming
mail policy as to what is allowed on the front of envelopes. There has been no indication from
any of the parties that ODOC will change its policy absent a-coderred permanent injunction.
Therefore, the Court concludes that the balance of equities tips in favor aigm@apermanent
injunction.

d. Public interest

“The public interest inquiry primarily addresses [the] impact onrpemties rather than

parties.”"Sammartano v. First Judicial Dist. Cqu803 F.3d 959, 974 (9th Cir. 2002). “When the

reach of an injunction is narrow, limited only to the parties, and has no impact ganies; the
public interest will be at most a neutral factor in the analysis rather than of@vtiya granting

or denying the preliminary injunction.” Stormans, Inc., 586 F.3d at 1138-39 (internal quotation

marks, citation, and alteration omitted). Here, however, the public interest favtering a
permanent injunction.

As this case deals with ODOC'’s incoming mail policy, it affectsnginbers othe
public who wishto communicate with inmates. A permanent injunction enjoining Defendants
from enforcing a blanket ban on artwork on the front of enveloflepevmit inmates and nen

party members of the public to more easily and effectively communicate with éachbptmail.
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No envelopawill be rejectedsolely because hasartworkonit, which will enable mail to reach
inmates more quickly. The parties have not suggested that a permanent injuncidieetiiny
other nonparties.
e. Scope of injuntion
After considering each of the four factors set forth by the Supreme CaBainthe
Court concludes that a permanent injunction enjoiningnit@ming mailpolicy is warranted.
Before issuing a permanent injunction, however, the Court must cottsgderison Litigation
Reform Act (“PLRA"), 18 U.S.C. 8 3626. The PLRA provides:
Prospective relief in any civil action with respect to prison conditionsesktand no
further than necessary to correct the violation of the Federal right of a pauilkcurhiff
or plaintiffs. The court shall not grant or approve any prospective relief unlessuttie ¢
finds that such relief is narrowly drawn, extends no further than necessaryeict tioe
violation of the Federal right, and is the least intrusive m@&acessary to correct the
violation of the Federal right. The court shall give substantial weight to any adverse
impact on public safety or the operation of a criminal justice system caused byehe rel
18 U.S.C. § 3626(a). An “injunction employs the least intrusive means necessary whes it heel
close to the identified violation, and is not overly intrusive and unworkable and would not

require for its enforcement the continuous supervision by the fedmrdlover the conduct of

state officers.’Clement v. Cal. Dep't of Corr., 364 F.3d 1148, 1153 (9th20i04) (internal

guotation marks, citations, and alterations omitted).

As described in the Conclusion below, the Court will issue a permanent injunction
enjoining Defendants fromejecting or otherwise prohibiting incoming mdile to artwork on
the front of the envelope, unless the art is found to violate other ODOC rules, sucleas thos
against violence. The Court will also require ODOC to provide ntdigemates, informing
them that they are permitted to receive éopes withartwork on them, as long as the artwork

complies with other applicable ODOC rules. The injunction will address onin¢bening
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inmate mail policy and does not intrude on arheotaspect cDDOC’sadministration. The
injunction will not provide for ongoing Court supervision and will not require Defendants to
submit compliance reports, institute trainings, or submit revised policies @otir¢ for review.

The Court finds, therefore, that such an injunction would be narrowly drawn, extend no further
than necessary to correct the First Amendment violations, and is the lagsventneans
necessary to correct the violation of tederal rightSeeid. (upholding district court injunction
where injunction did not require court supervision and was only broad enough to enjoin the

unconstitutional policy)see alspPrison Legal News v. Columbia Cnty., 942 F. Supp. 2d 1068,

1090-92 (D. Or. 2013).
V. Declaratory Judgment
The Court also gran®laintiff a declaatory judgment that ODOC'’s policy violated his
First Amendment rights. The Declaratory Judgment Act, 28 U.S.C. § 2201, allows individuals to

seek a declaration of the constitutionality of a disputed governmental t@muke Power

Co. v. Carolina Envtl. Study Grp., Inc., 438 U.S. 59, 71 n. 15 (1978). To issue a declaration, the

Court must address two conditions. “First, the court must inquire whetherdleoase of actual

controversy within its jurisdiction.Am. States Ins. Co. v. Kearns, 15 F.3d 142, 143 (9th Cir.

1994). Second, “the court must decide whether to exercise that jurisdict@stalite gives
discretion to courts in deciding whether to entertain declaratory judgmentsp}’143-44.

The paries agree that Ms. Raths and Ms. Peters, in their official capacities, are properly
named as defendants as to declaratory relief. HowBefendants argue that Mr. Premo and
Ms. Dodson are not liable to Plaintiff because they did not personally padiaipiiie violation
of his constitutional rights whehey reviewed and denied his request for administrative review

of his rejected envelope.
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To establish &ection1983 claim against an individual defendant, a plaintiff must
establish personal participation by the defendant in the alleged constitdlipmsdation

Ashcroft v. Igbal, 129 SCt. 1937 (2009); Jones v. Williams, 297 F.3d 930, 934GB. 2002).

A suwpervisor may be liable based on his or her personal involvement in the alleged aeprivat
or if there is a sufficient causal connection between the supervisor's allegeduloomduct

and the alleged deprivatioHansen v. Black885 F.2d 642, 646 (9thir. 1989), but a

“supervisor is only liable for constitutional violations of his subordinates if the\@ape

participated in or directed the violations, or knew of the violations and failed to pietvent

them.” Taylor v. List, 880 F.2d 1040, 104%&h Cir.1989), citing Ybarra v. Reno Thunderbird

Mobile Home Village 723 F.2d 675, 680—-81 (9th Cir. 1984).

Defendants argue that Section 198Bility may not be based merely on a plaintiff's
dissatisfaction with the administrative process or a decision on appeal. Defendarasas
from the Ninth Circuithat establistthatthere is not a “separate constitutional entitlement to a

specificprison grievance procedurdRamirez v. Galaze834 F.3d 850, 860 (9th Cir. 2003ge

alsoMann v. Adams, 855 F.2d 639, 640 (9th Cir. 1988).

However, Plaintiff is not merely dissatisfied with the administrative procesatifla
alleges that Mr. Premand Ms. Dodson knew of the violation of his constitutional rights and
failed to act. The evidence shows that Mr. Premo and Ms. Dodson were aware of thenmailro
staff members’ conduct in rejecting Plaintiff's lettBioth Mr. Premo and Ms. Dodson rejected
Plaintiff's attempt to appeal based on the unconstitutional incoming maiRiUREX. 5, 7. Mr.
Premo and Ms. Dodson, as the Superintendent of OSP and the OSP Grievance Coordinator’s

supervisor, respectively, could have acted to prevent the violat®@laiotiff's rights Therefore,
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the evidence shows that Mr. Premo and Ms. Dodson’s denial of Plaintiff's appe#itents
direct violation of his constitutional rights.
CONCLUSION

Defendants violated Plaintiff's First Amendment rights. Plaintiff is entitledbtaratory
judgment and a permanent injunction enjoining Defendants riegenting or otherwise
prohibiting incoming mail for containing artwork on the front of envelopéantiff is also
entitled to an order requiring Defendantsriimorm inmatesthatthey are permitted to receive
letters with antvork on the front of envelopes.

Plaintiff shall prepare a judgment in accordance with these Findings of Fact and
Conclusions of LawAfter conferring with Defendants, Plaintiff shall submit thegosed
judgment to the Court for review within 30 days of the date belaothelparties cannot agree on
a judgment, Plaintiff shall notify the Court, which will then schedule a telephonerenogewith
counsel.

IT IS SO ORDERED.

Dated this ZD day or{M@\r\rJ/\ , 2015.

MARCO A. HERNANDEZ
United States District Judge
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