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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

LIAMARIE LINGO ,V.R.S, a minor N
Child (Age 13), and.P.L., a minor child
(Age 9)
Plaintiffs, > Civ. No. 6:12¢cv-01019MC
V. OPINION AND ORDER

CITY OF SALEM , a municipality, Salem -/
Police OfficerSTEVEN ELMORE , and
Salem Police CorporalUSTIN CARNEY,

in their individual capacity and as police
officials for Salem

Defendard.

MCSHANE, Judge:

On June 13, 2010, Officer Steven Elmore (Elmore) responded tecimimal
neighborhood dispute at approximately 10:00 p.m. Aftealdpg with one neighbor, Elmore
walkedto the rear otia Lingo’s (Lingo) adjacent residence. Eimore then entered Lingo’s
carport and knocked on the back door located within. After the door opened, Eimorteddetec
mariuana emanating from the residence and spotted Lingo’s minor child, LJrfgo informed
Elmore that she had two minor childrentti® home, V.R.S. and J.P Elmore and Officedustin
Carney (Carney3ubsequently arrestéghgo without warrantor endangering the welfare of her
two minor children. V.R.S. and J.P.L. were then placed with Lingo’s great aunt Ruth under

Oregon Departmemf Human Services (DHS) supervision for eight days.
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This Court is asked to consider whether Lingo’s seizurelavdsl under the Fourth
Amendment as selectively incorporated by the Fourteenth Amendment DuesRCEaes.
Because (1) the exclusionary ewdnd fruit of the poisonous tree doctrine do not apply under
these circumstances and (2) defendants had probable cause to arrest Lémgtamgering the
welfare of her two minor children, this Court finds that Lingo’s amest lawful under the
Fourth AmendmentThus, plaintiffs’ motion for partial summary judgment, ECF B@.is
GRANTED IN PART and DENIED IN PART, and defendants’ motion for sumnadgment,
ECF No.35, is GRANTED.

PROCEDURAL AND FACTUAL BACKGROUND

This action arises out of an alleged violative arrest and relatedeseixon June 13,

2010, plaintiff Lingo contacted the Salem Police Departmet asked that an officer advise her
neighbor, Suzanne Tegroen, to “keep her dog that was leaping on my kids, pooping in my yard,
out of my yard, [and] to keep her child off of the trampoline that was in my backyzedl. of
Kenneth S. Montoya 12, ECFNo. 38. Lingo was advised that no officers would be sent to
settle the disputeld. at 12 Later that same day, Tegroeontacted the Salem Police Department
regarding thesameongoing disputeDecl. of Steven EImor&, ECF No.37. At approximately

10:00 p.m., defendant EImore was dispatched to Tegroen’s residence ae2530det SE

regarding thatlispute.ld.

Upon arrival at Tegroen'sesidence Tegroen advised Elmore about the escalating
problems Id. In response, Elmore explained that “none of the issues . .. presented thatatight
the criteria of a crime, but that he would speak with Ms. Lingo about the ongmbgems.”1d.
After Tegroen pointed out Lingo’sesidenceElmore departed Tegroen’s residence which faced

eastward and/alked south along the unnamed stéo Lingo’s adjacent propertyd.; see also
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Decl. of Steven Elmore 1, ECF N&O (photograph).Lingo’s residence, unlike Tegroen’s
residencefaced westward towar@sth Streef but was accessible via a dirt driveway connecting
to the unnamed ste¢ Id.; Decl. of Dugan 43, ECF No0.32-2. Lingo’s driveway led to a
attachedsingle-car carportenclosed o all sides except the entran&ecl. of Dugan 43, ECF

No. 32-2. Located within, but against the rear wall of this carport, was a door cogneo

Lingo’s residenceSeeDecl. of Lia Lingo, ECF No58 (compact disk).

Elmore, upon noticing that Lingo'searouside light was on, entered Lingo’s carport and
knocked on the door located within. Decl. of Steven Elmore 4, ECBN&tephanie Moore,
Lingo's acquaintance, answered the door aiftelr a brief conversatiomformed Elmore “that
she did not live atthe house and would get the owimscl. of Brian Michaels 4, ECF N83-1.
Elmore immediately smelled what he recognizeanasjuara emanating from the residence.
Decl. of Steven Elmore 4, ECF N&v.

Shortly thereafter, Lingo went outside and met with Eim8meeDecl. of Kenneth S.
Montoya 14-15, ECF No38. Elmore introduced himself and informed Lingo that he wa®the
regarding a neighbor disputa:noncriminal matterld. at 15-17. ElImore then asked Lingo
about the odorld. at 17 Lingo advsed Elmorethat he smelt a hergrentedncense candle and
not marijuanald. at 17, 21 Decl. of Brian Michaels 5, ECF N83-1. Lingo also informed
Elmore that shelid not havea medical marijuana camls’ Second Am. Compl. 3, ECF N8,
see alsdecl. of Brian Michaels 5, ECF N83-1 (indicating that Elmore “conducted a records
check through WEBLEDS and determined Lingo d[id] not have a medical mari&daand
the location [wa]s not a registered grow siteElmore, disbelievingthat the scent emanated
from a candlerepeatedly deed for consent to entéingo’s residence. Decl. of Kenneth S.

Montoya 1#18, ECF No.38. Lingo refused to grant EImore consdnt.During this
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conversationJ.P.L., Lingo’s child, opened the door and peepediduat 13, 18EIlmore, having
seen J.P.L., asked Lingo about minor children in the hdtheat 18 Lingo then identified her
two minor chidren, V.R.S11-years oldand J.P.L.7-years old.ld.; Decl. of Brian Michaels 5,
ECF No.33-1.

Approximately one hour after Elmore’s initial arrival at plaistifresicence, defendant
Carney arrived. Decl. of Kenneth S. Montoya 20, ECF38oCarney, having arrived at the
carport, smelt what he believed to be fresh marijuana emanating fromsLirggilenceDecl. of
Brian Michaels 5, ECF N0.33-1; Decl. of Brian Michaels 2, ECF Nd5-4. Elmore after
receiving Carney’s opinignaskedagainfor consent to entdringo’s residenceDecl. of Kenneth
S. Montoya 22, ECF N@&8. Lingo again refused to grant consddt.Defendants then arrested
Lingo for endangering the welfare of a minor, OB363.575 PIs.” Second Am. Compl. 4, ECF
No. 8. Lingo spent nearly 24 hours in jail before being relealsked

Following Lingo’s arrest, EImore entered the residence and told VaRdSJ.P.L. to get
their shoes and coaf3ecl. of Kenneth S. Montoya 23, ECF N8 Elmore accompanied
V.R.S. into her room while she collected her jacket and shbeg.R.S. and J.P.L. then spent
approximately 15 minutes sitting in the carport before they were placedbadkef Carney’s
police carld. at 25.Lingo, who at that time was placed in Elmore’s police car, informeteya
that the children could likely be taken to either her mother’s residence oeb¢iagnt Ruth’s
residenceld. at 26 Carney inttially tookthe children to Lingo’s mother’s residence, but then
subsequently took them to Ruth’s residerideat 28-29; Pls.” Second Am. Compl. 4, ECF No.
8. The children remained with Lingo’'s great aunttfRunderDHS supervision for eight days.

Pls.” Second Am. Compl. 4, ECF N&.
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Elmore having booked Lingosubsequentlsubmitted an affidavit to the Marion County
Circuit Court,seekingauthorization to inspect the residerar&d to “seize and analyze any
controlled substance .. .. such as marijuana and user parapherriaéad].]of Brian Michaels
3—7, ECF No0.33-1. Based uporElmore’s affidavit, Marion County Circuit Court Judge Claudia
Burton issued the requested search warldnat 2.At approximately 4:20 a.non June 14,
201Q Elmore and Carney, along with three other Salem Police officers, comdustarch of
Lingo’s residenceld. at 1 Pursuant to the search, the officers seized 1.8 grams of suspected
mariuana, 10 uskglass bongs, 10 smallnused Zimc-type baggies, ral 11 Klonopin
prescription pills. 1d.

STANDARD OF REVIEW

This Court must grant summary judgment if there is no genuine issue of materahdact
the moving party is entitled to judgment as a matter of law. Fed. RPG&(a). An issue is
“genuine” if a reasonable jury could return a verdict in favor of thenmoring party.Rivera v.
Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (citihgderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)). A factis “material’ if it could affect theaue of the caséd. The
court reviews evidence and draws inferences in the light most favorahle noAmoving party.
Miller v. Glenn Miller Prods., Ing454 F.3d 975, 988th Cir. 2006) (quotingHuntv.

Cromartie, 526 U.S. 541, 552 (1999)). When the moving party has met its burden, the non
moving party must present “specific facts showing that thergénaine issue for tridl
Matsushita Elec. Indus. Co. v. Zenith Radio Cp4g5 U.S. 574, 587 (1986) (quoting Fed.

R. Civ. P.56(e) (emphasis in original)

DISCUSSION
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Defendants contend that: (1) issue preclusion is inappropriate regardiagvfinedss of
defendants’ intial entrance into plaintiffs’ carport becadefendants were not in privity \ita
party to the prior criminaguppression hearing; (B)earrest 6 Lingo was reasonable under the
Fourth Amendment because probable cause existed to belieshdhaad endangered the
welfare of a minor,ORS8163.57% (3) the seizure of V.R.S. and J.P.L. was reasonable and
warrantedunder the First, Fourth, and Fourteenth Amendmbeatsause defendants had
reasonable cause to believe that both chidren were im@nmdanger of serious bodily injury;
and(4) plaintiffs provided insufficient evidence to demonstrate a violative policy or inadequate
training undeMonell. This Court addresses each argument in sequence.

I. Issue Preclusion

Plaintiffs contendhat because “[i|ssue preclusion applies” this Court should “rule as a
matter of law that the defendant officers violated the Fourth Amendmentniop gothe rear
door.” Mem. in Supp. of Pls.” Mot. Partial Summ. JESCF No.31

This Court “begin[s] by considering the framework for analyzing when a state cour
decision has a preclusive effecton a federal proceedibite v. City of Pasadené71 F.3d
918, 926 (9th Cir. 2012). “Under [28 U.S&1739, a federal court ‘must give to a stateurt
judgment the same preclusive effect as would be given that judgment under tig¢Havbtate
in which the judgment was renderédd. (quoting Migra v. Warren City Sch. Dist. Bdf Educ,
465 U.S. 75, 81 (1984)).

“| ssuepreclusion prevents parties from reltigating issues that were diigdted and
determined in a prior action3tate ex rel. English ex rel. Sellers v. MulthomaltyC348 Or.
417, 431 (2010) (citingNelson v. Emeral@eople’s Util.Dist., 318 Or. 99, 103104 (1993)).In

Nelsonthe Oregon Supreme Court found:
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If one tribunal has decided an issue, the decision on that issue may preclude
reltigation of the issue in another proceeding if five requirements are m

1. The issue in the two proceedings is identical.

2. The issue was actualy ltigated and waseesal to a final decision
on the merits in the prior proceeding.

3. The party sought to be precluded has had a full and fair opportunity
to be heard on that issue.

4. The party sought to be precluded was a party or was in privity with a
party to the prior proceeding.

5. The prior proceeding was the type of proceeding to which this court
wil give preclusive effect.

318 Or. at 104 (citations omittedyhe outcome in this case turns on sieeondand fourth
requirements.

As to thesecondequirement, “[i]f a claim is litigated to final judgment, the den on a
particular issue or determinative fact is conclusive in a later ereliff action betweenthe same
parties if the determination was essential to the judgméhtClackamas Sch. Dist. White
305 Or. 48, 53 (1988[citations omitted) In Lingo's criminal caseState of Oregon v. Lia Lingo
No. 10C43921 (Or. Cir. Ct. Dec. 20, 2010udge Ochoa orally grantéihgo's motion to
suppress “[flor the reasons stated by the defense in this ‘hatfter discussinglefendants’

entrance into plaintif carport.Decl. of Brian Michaelst, ECF No48-1.! In her memorandum

! Judge Ochoa found:

What I think causes me to question the lawfulness of hisidebtsapproach in the way he
did is this is not a doorthat is setewvell, again, houses are built, generally, where you
have a front doorthat’s usually toward a street and you Heagkedoor. But this back
dooropens up into a carport, not directly to the outside . ..

You have to go through enterinto a carport beforeyouget tothe backdoor. Imean,
fromthe State’s exhibits, specifically Exhibits 2 and 8Bmean, you have to lookforit to
make out a doorthere. It's notat least | can’t easily ascertain it. | mean, if 1 didn't know
one was there, I'd be hard put to say where the doorwas.
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in support of her motion to suppre&sgo relied in part upon federal lawn particular, Lingo
argued that she “had a reasonable expectatipnivaicy” in the carporbased in part, upon the
standard articulated Katz v. United State889 U.S. 347360 (1967) (Harlan, J., concurring).
See als&@tate v. CampbelB06 Or. 157, 164 (1988) (distinguishing Oregon Constitution Article
I, 8 9aralysis from Fourth Amendment analysigythough this Court has reservations about the
sufficiency of Judge Ochoa’s findingseesupranotel, this Court finds thersufficient to meet
the second requiremertbee, e.gState Farm Fire & Cas. Co. v. Reutg89 Or. 155, 1550
(1985) (finding that a jury’s prior rejectiorf a criminal defendant’s affirmative insanity defense
was determinative in a subsequelatclaratory judgment actipn

As to the burthrequirement,[a] person may be bound by a previous adjudication either
by reason of being a party in the case, or by reason of participation which @nsalyst
equivalent to having been a party, or from having a legal relationship thaivesddeom one
who was a party.State Farm Fire & Cas. Cp299 Orat 16-61(citing Gaul v. Tourtellotte
260 Or. 14, 20 (197} Privity “is neither rule nor doctrine; it describes a resuit.”at 162;see
alsORESTATEMENT (FIRST) OFJUDGMENTS § 83cmt. a (1942)? Defendant&lmore and Carney, in
reliance uporDavis v. Eide439 F.2d 1077, 1078 (9th Cir. 197&ontend that thegre not in
privity with a party to the prior proceeding, e.g., the Marion Copnbgecuting attorneyDefs.’

Resp.to Pls.” Mot. Partial Summ. 2—7, ECF No43.

The deputy could have easily walked down to whethe front door where prailing
socialnorms would say you could go there without any kiriceepass.

Decl. of Brian Michaels-3, ECF No48-1.
2 RESTATEMENT (FIRST) OF JUDGMENTS § 83cmit. a(1942) in relevant part, provides:

The word‘privity” includes those who controlan action although patties to it (see §

84); those whose interests are represented by a party toitmy(aet §8§ 858);
successors in interest to those having derivative cl&ig8392).

8 —OPINION AND ORDER


https://a.next.westlaw.com/Document/I64df71169c1d11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I406866e0f3be11d9b386b232635db992/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI406866e0f3be11d9b386b232635db992%26orgGuid%3DI64df71169c1d11d9bc61beebb95be672%26category%3DCitingReferences%26rank%3D1%26orgDocRank%3D0%26facetGuid%3Di0ad7210300000144bc3be047f4e40322%26orgDocSource%3D7d196a6b87054a4aac4ff154b13e0b1e%26sortType%3DdepthCode%26sortOrder%3Ddesc%26navHashCode%3D1797947581%26pageNumber%3D1%26ss%3D1967129584&listSource=RelatedInfo&list=CitingReferences&rank=1&sessionScopeId=ad10de0816a01326b0abdd869cb1b5e1&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORCNARTIS9&originatingDoc=I406866e0f3be11d9b386b232635db992&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985127202&pubNum=661&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985127202&pubNum=661&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125315&pubNum=661&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_661_420
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285675&pubNum=0101591&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I9b896aaa8fbf11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://ecf.ord.circ9.dcn/doc1/15114903371
https://ecf.ord.circ9.dcn/doc1/15114917854
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285675&pubNum=0101591&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Although Eideis not binding® this Court finds it persuasiv&ee, e.gSkoogv.

Clackamas CntyCivi No. 00-1733-MO, 2004 WL 10249, at*9 (D. Or. Jan. 12, 2004 ff'd
in partand rev’'d in part on other ground$9 F.3d 1221, 1230 (9th Cir. 2006).Eide, the
Ninth Circuit found:

The defendants were city police officers not directly employed by the state;

they had no measure of control whatsoever over the criminal proceeding and

no direct individual personal inest in its outcome. In these circumstances

there was no privity sufficient to invoke the doctrine of collateral estoppel.
439 F.2d at 1078 (citingVilliams v. Cambridge Mutual Fire Ins. G@30 F.2d 293 (5th Cir.
1956)). Consistent wittEide, defendants Elmore and Carney “did not have any measure of
control [over] the Marion County prosecutobefs.’ Resp. to PlIs.” Mot. Partial Summ. J. 3, ECF
No. 43 Defendants role “at the [prelimingnhearing was simply that of [withesses] for the
prosecution” and they “could not call withesses,direct the examination of the State’s
witnesses, . .choose the counsel who represented the State at the suppression hearjag],]
appeal theuling once it was madeKRinslow v Ratzlaff 158 F3d 1104, 1106 (10th Cir. 1998)
(cttations and internal quotation markenitted) see alsdtate v. Ratliff304 Or. 254, 2%5(1987)
(noting that when “an [entity] . . . does not actively participate in inesf@ecies of proceews,
there is less reason to hold that [entity] or those that may be in privityit with bound by the
resolution of issues at the proceedingMoreover, defendantwereemployed by the City of
Sakm and not the State of Oregon, and had no direlstidual personal interest in the outcome

of Lingo’s caseSee, e.gSkoog2004 WL 102497, t&9. Accordingly, this Court declines to

apply issue preclusiorCf. Parklane v. Hosiery Co., Inc. v. Slep439 U.S. 322, 331 (1979)

®In Eide, the Ninth Circuit considered whether a California appellate degisior—reversing plaintif criminal
convictionfor receipt of stolen goedsollaterally estopped defendants fromdis puting théenie of probable
causein a42 U.S.C.1883action against the police officers. 439 F.2d at 1078. Beethis Court applies Oregon
law in this matterEideis not binding.
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(“The general rule should be that.where . .. the application of offensive estoppel would be

unfair to a defendant, a trial judge should not allow the useerfisie collateral estoppel.”).

Il. Fourth Amendment

Plaintiffs assert twdalse arrestountsagainst defendants. To support thesantsfor
false arrestplaintiffs contend that (1) defendants’ entrance into plahttarport and
subsequent detection of marijuana constituted &wii searchand(2) defendants’ arrest of
Lingo, based in substantial part, if not completely, on ilegally procuredredgdeonstituted an
unawful seizure.

A. Search

The issue beforénis Court is whether defendardsenducted a “Fourth Amendment
search of [Lingo’s] residence because they [smelled mariuana] anoamlawful vantage point.”
United States v. Garcj®97 F.2d1273, 1279 (9th Cir. 1993 his Court must first determine if
defendants lawfuly “ent¢ed] into and through the carport, to the back door.” Mem. in Supp. of
Pls.” Mot. Patial Summ. J5, ECF No31 Second, this Court must determine whether
defendants EImore and Carney lawfully smelt what they perceived to beamarij

i. Defendants’ Entrance into Plaintiffs’ Carport

“The Fourth Amendment, made applicabtetiie States by the Fourteenth, .provides
in pertinent part that the ‘right of the people to be secure inhbases, papers, and effects,
against unreasonable searches amliges, shall not be violated. . .” Soldal v. Cook Cntylll.,
506 U.S. 5661 (1992) @uoting Ker v. Californig 374 U.S. 23, 30 (1968)“When the
Government obtains information by physically intruding on persons, houses, papeie;isr; @f
search within the original meaning of the Fourth Amendment has undoubtedly occurred.”

Floridav. Jardines133 S. Ct. 149 1414 (2013)citations and internal quotation marks
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omitted. The term “louses” includes the area “immediately surroundingideassociated with
the home— . . . curtilage—as ‘part of the home itself for Fourth Amendment purposed.’™
(emphasis addedyuoting Oliver v. United State€66 U.S. 170, 180 (1984))

The “curtilage question[] should be resolved with particular referenfoeit factors: the
proximity of the area claimed to be curtilage to the home, whetearea is included within an
enclosure surrounding the home, the nature of the uses to which the areans the, steps
taken by the resident to protect the area from observations by people passidgiteyiStates
v. Dunn 480 U.S. 294, 301 (198 laintiffs’ single-car caport wasattacted to thebackside of
plaintiffs’ residenceand was accessed only adgriveway leading to an unnamed str&seg e.q,
Second Decl. of Dugan-4, ECF No591; see alsd..A. Police Protectivéeague v. Gate907
F.2d 879, 885 (9th Cir. 1990)inding thatan “attached garage” constituted curtilage for
purposes of Fourth Amendment analysiBhis carport, enclosed on all sides except the entrance,
was used for storage w@hrious household itemSeeDecl. of Duganl-3, ECF N0.32-2; see
alsoDecl. of Kenneth S. Monya 20ECF No.38 (indicating that Lingo had two blue recliner
chairs in the carport); Decl. of Lia Lingo 2, ECF N&8.(indicating that Lingo stored personal
items in the carportPlaintiffs accessetheir home through &ackdoor located within this
carport.SeeGates 907 F.2d at 885 (“We note that an attached garage often even has a door
leading directly into a room of the house.”). This Court “therefore determirtdpsj on the record
before [it] [Lingo’s] [carport] was entitled to the cloak of protectibattwas thrown over hler]
house.”ld. Because defendantbdd all four of their feet. . . firmly planted on the
constitutionally protected extension of [Lingo’s] home, the only question ishethfslhe had
given h[er] leave (even implicitlyfor them to do so.Jardines133S. Ct.at 1415.

In Jardinesthe Supreme Court found:
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A license may be implied from the habits of the country, notwithstanding
the strict rule of the English common law as to entry upolose.We have
accordingly recognized that the knocker on the front door is treated as an
invitation or license to attempt an entry, justifying ingress to the home by
solicitors, hawkers and peddlers of all kinds. This implicit license typically
permits the visitor to approach the home by the front path, knock promptly,
wait briefly to be received, and then (absent invitation to linger longer)
leave. Complying with the terms of that traditional invitation does not
require finegrained legal knowledge; it is generaly managed without
incident by the Nation’s Girl Scouts and trioktreaters. Thus, a police
officer not armed with a warrant may approach a home and knock, precisel
because that is no more thany private citizen might do.

Id. at 14151416 (citations andnternal quotation marks omittedFonsistentwith the “license”
analysis inJardinesthe Ninth Circuit recognizes the “salled ‘knock and talk’ exception to the
warrant requirement to justify [police] incursion into the curtidggka home]” United States v.
PereaRey 680 F.3d 1179, 1187 (9th Cir. 2012). PereaRey, the Court found:
[I]t remains permissible for officers to appobaa home to contact the
inhabitants. The constitutionality of such entries into the curtiage hinges on
whether the officer's actions are consistent with an attempt to enitiat
consensual contact with the occupants of the home.
Officers conducting a kn&cand talk also need not approamily a specific
door if there are multiple doors accessible to the public. [T]he law does not
require an officer to determine which door most closely approximates the
Platonic form of main entrance and then, after sucalyssbmpleting this
metaphysical inquiry, approach only that door. An officer [initiating] a
knock and talk visit may approach any part of the buiding . . . where
uninvited visitors could be expected.
680 F.3d at 118788 (quotingUnited States v. Titemor835 F.Supp.2d 502 505-506 (D. Vt.
2004),aff'd, 437 F.3d 251 (2d Ci2006)) (internal quotation marks omitted).
Defendant EImore, having spokerth Ms. Tegroenapproached phaiiffs’ residenceat
approximately 10:30 p.mo mediate the ongoing dispute betwé@mgo and TegroenDecl. of
Kenneth S. Montoya 387, ECFNo. 38. Tegroers residence, although located immediately to

the north of plaitiffs’ property, faced eastward, accessible only by the unnamed street running to
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the east oboth propertiesElmore, rather than walking around the blotkyalked immediately
to plaintiffs’ property. SeeDecl. of Steven Elmore 3, ECF N&z; Decl. of Steven Elmore 3,
ECF No.60. EImore noticing that the rear outside door light wasmoeceeded upon plaintff
dirt driveway until he reached tlimor locatedwithin, but against the rear wall of the carport.
SeeDecl. of Lia Lingo, ECF N058. Upon reaching plaintif door, Elmore knockedecl. of
Brian Michaels 4, ECF N®3-1. Stephanie Moore, plaint§f acquaintance, answered the door
and informed Elmore that “she did not live atthe house and would get the olEn&obn
afterwardlingo opened the door and came out of the residence, “agree[ing] to speak with
[Elmore] in the car port next to the bagdéor.” Id.; Decl. of Kenneth S. Montoya 15, ECF No.
38

Plaintiffs do notcontend that ElImore’s consensual encounter Stéphanie Mooreand
then Lingg failed, thus requiring Elmore to “end the knock and talk and change [his]ggtiate
PereaRey, 680 F.3d at 1188 (quotingnited States v. Trogpl14 F.3d 405, 410 (5th Cir. 2008)
Rather, plaintif6 essentially argue that Elmore’s presence atthe back door was notivelgject
reasonable as part of a knock and taid."This Courtagrees

Plaintiffs’ back door Jocated within plaintif§’ carport, wasrguably“readily accessible
from a public place, like the driveway .. . her&4rcia, 997 F.2d at 128Gsee alsdecl. of
Steven Elmore 3, ECF N60 (indicating thafTegroen informed Elmore thatost of the traffic
into Lingo’s residence was through the rear ddogfendants’ reasonableness argument is
further strengthened by the fact that plaistiffrear outside door light was on” when Eire

approachedDecl. of Brian Michaelgl, ECF N0.33-1, andby the layout of the neighborhood,

*To reach plaintif’ front door, defendant Elmore would have needed to walk miottg the unnamed street until
he reached Lee Street. At Lee Street, EImore would have turneaiwiesalkepastTegroen’s home and a corner
homeuntilhe reached 25th street. At 25th Street, EImore would halkedyaastthe corndiomeand eached
plaintiffs’ front door.
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seesupranote4. Yet, these factors representy part of the storyTiming and visibility are also
critical factos.

Defendant Elmore’s incursion into the carport, did not o€atihigh noori SeeDavis v.
United States327 F.2d 301, 303 (9th Cir. 1964)erruled in party PereaRey, 680 F.3d at
1187. Rather, Elmore first entered plaintiffs’ carport at approxignat®él30 p.mTo the extent
that an uninvited visitor, “whether . . . a pollster, a salesman, offie@radf the law[,]” could
lawfully have entered plaintiffs’ carport during ttlay, that issue is not before this Coubavis,
327 F.2d at 303Defendants entered plaintiffs’ carport late into the eversieg, e.g.Hammett
236 F.3d at 1056, 1059 (upholding officers’ entrance into defendant’s curtilage irgc@uarr
approximately 9:30 a.m.United States v. Cormig220 F.3d 1103, 1107, 1109 (9th Cir. 2000)
(upholding knock on defendant’s motel rodrontdoor at approximately 8:00 p.m.). This factor,
combined withvarious considerationimiting door visibility, e.g., plaintiffs’ door was located at
rear of carportplaintiffs’ rear outside light wasutsideof the carportplaintiffs stored various
household item in the carport, and plainsff automobile and trailer were parked in front of the
carpat, make defendants’ decision to enter the carport objectively unreasdbaH®ecl. of
Dugan 13, ECF No0.32-2 (photographs of carport). An uninvited private citizen, let alone a Girl
Scout or tick-or-treater, would nobbjectively and reasonably liere that plaintiffs had given
“leave (even implicitly)” to enter the carpamder such circumstancekardines133S. Ct.at
1416.

ii. Defendants’ Detectiomf Marijuana

Defendants Elmore and Carnayawfully entered plainti§’ carport.Seesuprag1(A)().
From thisunlawful vantage point, they smetthat they perceived to be mariuana agwiting

from plaintiffs’ home.Decl. of Steven EiImore 4, ECF N&r; Decl. of Brian Michaels 2, ECF
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No. 45-4. Because defendants werat standing at a lawful vantage point, their perception does
not constitute a mere observatioha smell “already in plain view.Horton v. Californig 496

U.S. 128, 132 (1990) (citations omittedi). order to perceive the marijuana, defendants had to
unlawfully enter plaintiffs’ protected curtilagelhus, defendants’ perception of the mariuana
constitutes an ugasonable search becatiseobservationitself involved an invasion of

privacy. Seee.g.,Garcia, 997 F.2d at 1280 (“By standing [aleavful vantage point], the

officers did nd make an unlawful entry or conduct an unlawful search” when they “look[ed]
through the mesh screen door” and saw defendant carryingsiz&itb package. (emphasis
added));see als@ardines 133 S. Ct. at 1415 (noting “an officer’s leave to gather information is
sharply circumscribed when he steps off those [public] thoroughfares amd tet Fourth
Amendment’s protected areas”).

B. Seizure of Plaintiff Lingo

The issue before this Court is whether defendants unlawfully seized Lingp.tlks
Court must determine whether the exclusionary rule applies in thegestesices. Second, this
Court must determine whether defendants had probable cause to believagiharidangered
the welfare of her minor children.

i. Application of the Exclusionary Rule in§ 1983 Cases

Plaintiffs contend that defendants’ alleged probable cause to arrestwas based in
substantial part, if not completely, on ilegally procuredience.Plaintiffs concee@ that recent
nonprecedential case law cuts against their positmr, contend that such cases are generally
“premature” or are distinguishable. PIs.” Supplemental Mem. 5, &€F1 This Court is not

persuaded.
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“[T]he Fourth Amendment's exclusionary riilepplies to statements and evidence
obtained as a product of illegal searches and seizures. Evidence obtaswah liygal action of
the police is ‘fruit of the poisonous treByarranting appliation of the exclusionary rulg].
United States v. Crawfor@72 F.3d 1048, 1054 (9th Cir. 2004) (citations omittéd)jhe
‘prime purpose’ of the[se] rule[s], if not the only one, ‘is to deter futtl@wful police
condwet.” United States v. Janig28 U.S. 433, 446 (1976) (quotingnited States v. Calandra
414 U.S. 338, 348 (1974))n sum, the[se] rule[s] [are] . .. judicially creal remed[ies]
designed to safeguard Fourth Amendment rights generally through [their] de¢dieentrather
than a personal constitutional right of the party aggrieve€dlandra 414 U.S. at 348.

However, he consensus of the case law is tigther the exclusionary rule nor the fruit
of the poisonousdoctrine aply to 8 1983 cases. While the Ninth Circuit has not expressly
addressed this issue, other circuit courts havethatdneitherapply to§ 1983 claims. See
Hector v. Wait235 F.3d 154, 1580 (3rd Cir. 2000) (declining to extend the exclusignrule
toa § 1983 claimant Townes v. City of N.\Y176 F.3d 138, 149 (2d Cir. 1999) (“The lack of
probable cause to stop and search does not vitiate the probable causeé teeaaase . . . the
fruit of the poisonous tree doctrine is not available to as§i49&83 claimant.”);Wren v. Towge
130 F.3d 1154, 1158 (5th Cir. 1997) (“Exclusion of the evidence . .. on the basis thatthey ha

no legal right to searcheahvehicle . .. . would be inappropriate.These Circuit opinions are

®In criminal procedure, the exclusionary rule is “[a] rulettéxcludes or suppresses evidenbtained in violation
of an accused person’s constitutional righBtack’s Law Dictionarny647 (9th ed. 2009xee alsdvapp v. Ohig
367 U.S. 643, 655 (1961) (holding that “all evidenbmed by searches and seizures in violation ofthe
Constitutionis .. . inadmissible in a state court”).

®In criminal procedure, “[t]he rule thatevidence ded froman illegal search, arrest, or interrogation is
inadmissible because the evidence (the ‘fruit’) was tdibyetheillegality (the ‘poisonous treeBlack’s Law
Dictionary740(9th ed. 2009).
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consistent with district court opinionaithin the Ninth Circuit’ This Court, consistent with the
case law cited, finds that first, “the local law enforcement officidgg]already ‘punished’ by
the exclusion of the evidence in the state criminal.'tridnis 428 U.S. at 448. Secorim, apply
the exclusionary rule here would “not result in appreciable deterrelaeis 428 U.S. at 454,
but would merely deprive this Couxr(ury) of the undeyling context in this civil cassge
Calandra 414 U.S. at 351 (“Whatever deterrence of police misconduct may mesaltte
exclusion of ilegally seized evidence from criminal trials, itnsealistic to assume that
application of the rule to grand jury proceedings would significantly furthéigtz.”).
Accordingly, this Court finds that defendants’ unlawfulrg into plaintiffs’ carport and
subsequent detection of mariuana rao vitiate defendants’ probab&ause to arrest

ii. Probable Cause Analysis

“[A] warrantless arrest by a law oféic is reasonable under the Fourth amendment where
there is probable cause to believe that a criminal offense has been or isdmeinifed.”
Devenpeck v. Alforéd43 U.S. 146, 152 (2004)Probable cause for a warrantless arrest arises
when the facts and circumstances within the officer’'s knowledge araeniffio warrant a
prudent peran to believe ‘that the suspect has committed, is committing, or is aboommit
an offense.”Barry v. Fowley 902 F.2d 770, 773 (9th Cir. 1990) (quotikGichiganv.

DeFillippo, 443 U.S. 31, 37 (1979)).

"See, e.gSmith v. KelleyNo. C11623RAJ 2013 WL 5770337, at *12 (W.D. Wash. Oct. 24, 2013)v(piting a

list of district court opinionskindseyv. WyatNo. 02:16cv-01437HZ, 2013 WL 2319324, at*6 (D. Or. May 27,
2013) (finding that “allofthe evidence seized from Pl##itiesidenceis admissible to determine whether
Defendants had probable cause to arrest evenifthe seizure@fiteaice was caused by an allegedly unlawful
search’); Willis v. Mulling 809 F. Supp. 2d 1227, 12386 (E.D. Cal. 2011) (“the fact thBefendants’initial entry
into the hotelroomwas a Fourth Amendmentviolation doeenaire suppression[.]’Radwanv. Cnty. of
Orange No. SACV080786 AG (ANXx), 2010 WL 3293354, at *11 (C.D. Cal. Aug.2810) (declining to rely “on
earlier constitutional violations and the doctrine offth@ ofthe poisonous tree to support a finding that the search
of the vehicle was a separate constitutional violatioBSgse v. Slaughtgio. CV 0528 GFSEHRKS, 2007 WL
1071924, at*3 (D. Mont. Mar. 5, 2007) (“The exclusignare, however, does not apply in cases filed under 42
U.S.C.§1983]" (citations omitted)).
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Plaintiff Lingo was arrestedithout warranoutside of her homen or about June 13,
201Q for endangering the welfare of a minor, OB363.575 ORS§ 163.575provides in
relevant part

(1) A person commits the crime of endangering the welfare of a minor if the
person knowingly . . ..

(b) Permits a person under 18 years of age to enter or remain in a place
where unlawful activity involving controlled substancesnintained
or conducted . . . .
In Oregon a “controlled substance” is defined as:
(@) . .. [A] drug or its immediate precursor classified in Schedules | through
V under the federal Controlled Substances Act, 21 U.S.C. 811 to 812, as
modified under OR&75.035.
ORS§475.005(6) The Controlled Substances Act, 21 U.$812(c) classifiesmariuana
(“Tetrahydrocannabinols”asacontrolled substance und8chedule IOAR 8550800022,
issuedpursuant t®ORS§475.035 modifies the classification dMariuana” for purposes of
Oregon law from Schedule | fchedulell. Thus, this Court looks to the lawfulnessagattivity
involving mariuana
ORS§475.864makes it “unlawful for any person knowingly or intentionally to possess
marijuana.” However,the “Oregon Medical Marijuana Act authorizes persons holding a registry
identification card to use marijuana for medical purposes .. .. ¢xedhpts thee persons from
state criminal liability for ... possessing marijuana provided dibgain conditions are met.”
Emerald Steel Fabricators, Inc. v. Bureau of Labor & Ingd848 Or.159, 161 (2010) (citations

omitted). At the time of arresdefendant EImore “conducted a records check through

WEBLEDS and determined Lingo d[id] not have a medical marijuana card alodaiien
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[was] not aregistered grow site.” Decl. of Brian Michadds ECF N0.33-1; see alsd”l.’s Mem.
in Resp. to Defs.” Mot. Summ. J. 12, ECF M4.

Defendant EImorefrom plaintiffs’ carport seesuprag 11(A)(i)) , smelt what he
“recognized” as mariuana ‘[b]ased ¢his] training and experientemanatingfrom Lingo’s
homeand “noticed . .. two small chidrénDecl. of BrianMichaels 4, ECF No0.33-1. At that
time, EImore had been a police officer for about nineteen years, respeeialty training in the
detection of narcotics, and personally participatedanrant executianrelated tonarcotic
crimes.ld. at3—4 see alsdJnited States v. Arrellan®ios 799 F.2d 520, 523 (9th Cir. 1986)
(“The experience of atrained law enforcement agent is entitled to cotisianadetermining
whether there was probable causeDiring EImore’s subsequent conversation with Lingjoe
identified hertwo minor children, V.R.S. and J.P,and stated thahe odorsmelt by Elmore
wasbeing emanatedrom a ‘Themp] incense she purchased from a local stdbegl. of Brian
Michaels 5, ECF No0.33-1; Decl. of Kenneth S. Montoya 4Z1, ECF No.38, Decl. of Kenneth
S. Montoya 2, ECF N&®(-1 (“And [Lingo] said, I'm burning incense.”).

Approximately one hour after Elmore’s initial arrival at plaintifisome,defendant
Carney arrived. Decl. of Kenneth S. Montoya 20, ECF38oCarney, havingarrived at the
scenealso smelivhat he believed to beesh marijuana eamatingfrom plaintiffs’ residence.
Decl. of BrianMichaels 5, ECF N0.33-1; Decl. of Brian Michael®2, ECF No45-4.
Collectively, these circumstances are sufficient to warrgnident person to believe that Lingo
knowingly permitted her minor children to remain in a place where unlawfiity involving
mariuana (e.g., possession) waaintained or conducte&eeUnited States v. KeyB76 F.2d
1440, 1445 (9th Cir. 1989) (noting that “the presesidbe odor of contraband may itself be

sufficient to establish probable caugettations omitted} United States v. Barrqd72 F.2d
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1215, 1217 (9th Cir. 1973) (“[T]he fact that an agent familiar with the odor gtiara,
smelled such an odor emanating . . . alone was sufficient to constibkebler cause . ..
(citations omitted))seealsoUnited States v. Ramo#43 F.3d 304, 308 (3d Cir. 2006) (“It is
well settled tat the smell of marijjuana alone, if articulable and particularized, esplish . . .
proballe cause.” (citations omitted)Btate v. Derrah191 Or. App. 511, 518 (2004) (finding that
the “scent of mariuana, emanating from a residence, without masefficient to support a
conclusion that marijuana wil likely be found inside thegtidence” (citingState v.
Rein/Jungwirth324 Or. 178, 182 (1996)Accordingly, beause probable causeisted
defendarg areGRANTED summary judgmenbn plaintiffs’ False Arrestount. SeeDubner v.
City & Cnty. of S.F.266 F.3d 959, 9645 (9th Cir. 2001) (“A claim for unlawful arreist
cognizable under 8 1983 as a violation of the Fourth Amendment, provided thevases
without probable causer other justificatiori (citihg Larson v. Neimi9 F.3d 1397, 1400 (9th
Cir. 1993)(emphasis addex)

[1l. Interference with Familial Relationship

Plaintiffs assert aount alleging “Interference [uth Familal Relationship.” Pls.” Second
Am. Compl. 7, ECF No&8. Pursuant to this count, plaingffallegethat defendantdeprived them
of their “first, fourth, and fourteenth amendment rights” becathgif] [actions]constituted an
‘unwarranted interference’ with the rights of all of ®Rintiff's family to familial
associatiop]” 1d.

“Parents and children have a welhborated constitutional right to live together without
governmental interferenceWallis v. SpenceR02 F.3d 1126, 1136 (9th Cir. 1999) (citations
omitted). “That right is an essential liberty interest protected byabetdenth Amendment’'s

guarantee that parents and children wil not be separated by the state ditbqubcess of law
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except in an emergencyld. at 113637 (ciations omitted)."Moreover, the First Amendment
protects those relationships, including family relationships, that presuppep attachments and
commitments to the necessarily few other individuals with whom one sharesiynat special
community of thoughts, experiences, and beliefs, but also distinctively personatsaspene’s
ife.” Lee v. City of L.A.250 F.3d 668, & (9th Cir. 2001) (citingBd. of Dirs. of Rotary Int'v.
Rotary Clubof Duarteg 481 US. 537, 545 (1987)) (internal quotation marks omitted).

“Officials may remove a child from the custody of its parent without pudicial
authorization only if the information they possess at the time of the s&izswmeh as provides
reasonable cause to believe that the child is in imminent danger oSdaewdly injury and that
the scope of intrusion is reasonably necessary to avert that specific inmlis, 202 F3d at
1138 (citations omitted)seealsoORS 8419B.150(1)(a)(“When the child’s condition or
surrounding reasonably appear to be such as to jeopardize the chid's welf&&af.]”)
differently, *“[u]nwarrantedstate interference’ with the relationship between parent and child
violates substantive due procesSrowe v. Cnty. of San Dieg608 F.3d 406, 441 (9th Cir.
2010) (quotingSmith v. FontangB818 F2d 1411, 1418 (9th Cir. 1987)verruled on other
groundsHodgersDurgin v. de la Vinal99 F.3d 1037, 1040 n.1 (9th Cir. 1999)).

Defendants Elmore and Carneyrived at Ligo's residence on June 13, 2010. At that
time, sixpersonswere at theesidence, including: Lingo; V.R.S.;J.P.L.; Stephanie Moore;
Moore’s husband Damnd Moore’s chid J.MDecl. of Brian Michael®, ECF No33-1;, Decl.
of Kenneth S. Montoya 19, ECF N88. Elmore and Carney subsequently “cleared the house of
its occupants including adults andidrden,” Pls.” Second Am. Compk, ECF No.8, and
arrested Lingo for endangering the welfare of a misapra8 Il(B)(i). Defendant Carney then

placed V.R.S. and J.P.L. with their great aunt Ruth under DHS supengsaecl. of Kenneth
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S. Montoya 2829, ECF No.38. “After eight days, the chidren were returnedheir home and
their mothef.]” Pls.” Second Am. Compl. 4, ECF N&.see alsdecl. of Brian Michaels 18,
ECF No0.45-2 (DHS report).

This Court is not being asked to consider whether Lingo’s arrest and the subsequent
seizure of J.P.L. and V.R.Seweeither wise or represented@od use of public resources.
Rather, this Court assesses whether these actiondaméud ORSE 419B.150authorizes an
officer to take a child into protective custody “[w]hen the child’'s condiborsuroundings
reasonably appearto be such as to jeopardize the chid's welf@e¢doState ex rel.
Juvenile Dept. of Multnomah Cnty. v. J.B14 Ot App. 251, 259 (2007) (“[T]he key inquiry is
whether, under the totality of the circumstances, there is a reasdkelbledd of harm to the
welfare of the child.” (citations omitted)). Deig@ants, having arrestédhgo for endangering the
welfare of her two chidrensupra81(B)(ii), determined thakaving V.R.S. and J.P.L. at
Lingo’s residence unsupervised jeoparditbeir welfare Even without considering the risk
any,posed bymariuana paraphernalia (e.g., bongs, etihgre is no question that leaving
[V.R.S. and J.P.L.] alone in the home was not a viable optidaliiaso v. Spit®57 F. Supp. 2d
1213, 1219 (D. Or. 2013At that time, “V.R.S. was 11 years old and J.P.L. was 7 years old.”
Defs.” Mem. in Supp. Summ. J. 13, ECF 86. Leaving two young children unsupes&d for
an indeterminate amounf time “reasonably appear[ed] . . . to jeopardize [their] welfaDRS
8419B.150 see alsaCurowRay v. City of TumwateNo. C09-5633RJB 2010 WL 3222505, at
*10 (W.D. Wash Aug. 12, 2010) (finding that the report ot year old child that she and her
6-year old bother “were left home alone frequently until 10:00 p.m., and they sometimes put
themselves to bed without their parents being gimeas “compeling evidence” in justifying

placement of the children in protective custodyiBewise, these circumstancgsovide[d]
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reasonable cause to believe that the child[ren] [were] in imminerdedaf serious bodily

injury,” Wallis, 202 F.3d at 1138 (citations omittednd“warranted defendants’ removal

action seeCrowe 608 F.3d at 441Accordingly, defendants are GRANTED summary judgment
on plaintffs’ Interference with Familial Relationshipount.SeeDeBiasq 957 F. Supp. 2d at
1219 (finding “[n]Jo reasonable juror could dispute that the circumstances faefegdant
provided reasonable cause to believe C.D. was in danger if not taken into gustody”

IV. Plaintiffs’ Monell claims

Plaintiffs, in reliance upon deposition testimamken from Elmore, contend thhe
City of Salem failed to properly train its police officers, resulimgonstitutional violationg.
SeePls.” Second Am. Compl. 6-8, ECF No.8; Pl.'s Mem.in Resp. to Defs.” Mot. Summ. J.
13-15, ECF No44. Although this Court found Lingo’s arrest and thébsequenseizure of
V.R.S. and J.P.lawful, a brief assessment of plaintiffé/onellclaims’ remains informative.
See als®rin v. Barclay 272 F.3d 1207, 1217 (9th Cir. 2001) (8A1983 action against a city
fails as a matter of law unless a city employee’s conduct violatesfdahe plaintiff's federal
rights.”).

“To impose liability on a local government for failure to adequately train its employees,
the government’'s omission must amount to ‘deliberate indifference’ to awutms! right.”
Clouthier v. Cnty. of Contra Costg91 F.3d 12321249 (9th Cir. 2010):This standard is met
when ‘the need for more or different training is so obvious, and the inadequacyystolikesult

in the violation of constitutional rights, that the policymakers of the cityreasonably be said

® Plaintiffs’ Monellclaims include: (1) a count alleging violation of subtt@rdue process under a broader False
Arrest claimfor relief, and (2) a count alleging violataf substantive due process under a broader Interference
with Familial Relationship claimfor relieGeePls.” Second Am. Compl-®, ECF No 8.

®Monellv. Dep’t of Soc. Seryd36 U.S. 658, 694 (1978)I]t is when execution of a government's policy or
custom, whether made by its lawmakers or by those whode edacts may fairly be said to represent official
policy, inflicts the injiry that the government as an entity is responsible un @838 1L
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to have been delberately indifferent to the nedd.’{quoting City of Canton v. Harris489
U.S. 378, 390 (1989)).

“To succeed, & 1983 plaintiff must show that there is a direct link between the city
policy and the constitutied violation.” Mackinney v. Nielse®9 F.3d 1002, 1010 (9th Cir.
1995) (citing City of Canton489 U.S. at 385). “The plaintiff can show this link by proving that
the policy itséf is unconstitutionalor that the city made a ‘deliberate’ or ‘conscious’ choice to
fail to train its employees adequateid. (citations omitted) Plaintiffs identify two alleged
training deficienciesincluding: (1) improper reporting @fvestigatoryfacts and (2) improper
understanding as fourth amendmenturtiage protections.

As to improper reporting, plaintiffs turn to ElImore’s deposition. That diégggsin
relevant part, provides:

[ElImore]: | guess | don’'t understand . . . the road you'rgng to take me
down. When | write my reports up when | conduct an investigadibmy
investigational facts or details are in my repaxhich establishes the
elements of the crime which gives me PC to make the arrest. If | don't
develop . . . probableause to make the arrest. | won't make the arrest and
all that will be documented in my report.
[Plaintiffs’ Counsel]: So what | heard you say in different words is | only
include that information which assists me in developing PC to arrest a
suspect. Ishat what you meant to say?
[EImore]: | thought that's what | said.
Decl. of Brian Michael®2, ECF No0.45-3 (emphasis addedplaintiffs interpretElmore’s
statements to mean that he was “trait@ehclude only inculpatory information.Pl.’s Mem. in
Resp. to Defs.” Mot. Summ. 13, ECF No44. Even to the exterthatthis interpretation is

credited, theestatementsrenot relevant to the claims before this CpuHd., false arrest and

interference with familial relationship. Moreover, plaintiffs kmano mention of “exculpatory”
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facts omittedby either officer Thus, even had this Court found an asserted constitutional
violation, thistestimony would have been insufficient to meet plaintiffs’ burden at thige sb
the proceedingSeg e.g, Blankenhornv. City of Orangd85 F.3d 463, 484 (9th Cir. 2007)
(“[E]vidence of the failure to train a single officer is insufficieotestablish a municipality’s
deliberate policy.”);Boyd v. Benton Cnty374 F.3d 773, 784 (9thir. 2004) (“[Plaintiff] cannot
survive summary judgment on her Monell claim by simply relying on the lack dftarw
policy.™);

As to plaintiffs’ curtilage protections, plaingff again returtio ElImore’s depositionThat
deposttion, in relevant part, provides:

[Plaintiffs” Counsel]: Right. And as part of your training . . . have you been
trained that one can go up to the front door of a house but nowhere else?

[ElImore]: Not specifically.. . .

[Plaintiffs” Counsell] And City of Salem, when they trained you, essentialy
they said you can go wherever you want on the property?

[EImore]: Well, they didn't leave it that broad either.
[Plaintiffs’ Counsel]: What did they say?

[Elmore]: Well, I don't think we- - | don't recall specificajl being trained
to specifically go to doors and then which door.

[Plaintiffs’ Counsell: Okay. So why is that different than you can go
wherever you want on the property? What did they tell you that would make
that not true . . . . Sohat were the restrictions?

[EImore]: Well, | only say that because | don't think we've ever had specific
training. | mean, we've talked about training about like no trespassing signs,
you know, properly marked property.don’t recall ever having specific
training that when we go to calls we specifically go to the front door

Decl. of Brian Michaelsi-5, ECF No0.45-3 (emphasis added). Plaintifismphasize defendants’

lack of doorspecific training “have you been trained that one can go up to the front door of a
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house but nowhere elsdd. at4. However, as indicated RereaRey that is a misstatement of
the law. Rlice officers“need notapproach only apecific door . . .. [but] may approach any part
of the building . .. where uninvited visitors could be expecté80’'F.3d at 1188Becausehis
curtlage testimony does not evidence inadequate training and is not relevantlagmbebefore
this Cout, this testimony would also have been insufficient to meet plaintifistien at this

stage in the proceediné.ccordingly, defendants are GRANTED summary judgment on both of
plaintiffs’ Monellcounts

CONCLUSION

For these reasonglaintiffs’ motion for partial summary judgment, ECF N8, is
GRANTED IN PART and DENIED IN PART, and defendants’ motion for sumnadgment,

ECF No.35, is GRANTED.

IT 1S SO ORDERED

DATED this 3rd day of April, 2014.

s/Michael J. McShane
Michael J. McShane
United States District Judge
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