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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
MARC KARDELL, “\I
P laintiff, Case No. 6:1:8v-736MC
V. OPINION AND ORDER

LANE COUNTY, LIANE RICHARDSON, >'
and ALEX GARDNER

Defendants.

MCSHANE, Judge:

Plaintiff Marc Kardell brings this First Amendment action againstfduiser employer
Lane County, Liane Richardson, and Alex Gardner. Kaotkins defendants retaliated against
him after he spoke owin various department practices. Kardell also claims he was firboutvit
being provided a hearing, in violation of his Procedural Due Process rightauge Kardell fails
to demonstrate his speh was protected under his rights as a public employee, and because
Kardell was not unconstitutionally denied a hearihg claims fai.Defendard’ motiors for
summary judgment (ECF Nd5 & 47 areGRANTED. Plaintiff's motion for partial summary

judgment (ECF No. 52) on one affirmative defense is DENIED as moot.
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BACKGROUND"

From January 1999 unti May 2012, Kardell worked as an Assistant County Counsel for
Lane County’s County Counsel's Office. Kardell was laid off on May 18, 201Zef{argues
his byoff was essentially a terminatian retaliation for speaking out on various issues regarding
what he viewed as problems within the office and, more specificalli), defendant Richardson.

Kardell points to a few specific instances where he spokd-pst, in late 201Jand early
2012 Kardellallegedly spokewith someone in Human Resources about Richardson’s
investigation of several members of the Lane County Board of Commissidher88gard”).
Later, on April27, Kardellemailed the Board, copying defendant Gardner, regarding the
retirement of Steve Vorhes, a County land use attorney. Although not mentionedeinalijs
Kardell now states héhad reason to think that Mr. Vorhes was being removed from his job
because head not agreed with Ms. Richardson in the past, and the forced resignation ngas bei
depicted as a budget move.” Kardel Decl., 1 29.

Kardell argues the above speech was protected under the First Amendment and that
defendants unlawfully retaliated agaihgth for speaking out. As noted, on May 18, 2012,
Kardell was laid off. Although defendants poiotserious budget issues resultinghe layoff,
Kardell states the budget issues were simply a pretext for unlagtédiation.

A few months later, the Caty posted a job opening for an Assistant County Counsel 2
with “robust experience in labor and employment .TaM the time of the layoff, Kardell was an

Assistant County Counselvdth little experience in labor lavKardell learned of the posting

! As this is the defendants’ motions for summary judgmenhs$tae all facts in the light most favorable to Kardell,
the nonmoving party.
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afterthe County filed the positionAlthough Kardell requested recalet County determined
Kardell was not eligible for recall under the County’s Administrative &tores Manual (APM)

Kardell includes hundreds of pages of documents relatimighly publicized issues
surrounding County mismanagement ariRichardsonMany of these documents are newspaper
articles published in local media outlets such as the Eugene Registdr Gtimately, the
Board terminatedRichardsorfor cause.

STANDARDS

The court must grant summary judgment if there is no genuine issue of hfatrand
the moving party is entitled to judgment as a matter of law. Fed. RPCb64). An issue is
“genuine” if a reasonable jury could return a verdict in favor of thenmaving party.Rivera v.
Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (cithmderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)). A factis “material’ if it could affect the outcaithe casdd. The
court revews evidence and draws inferences in the light most favorable to #mavery party.
Miller v. Glenn Miller Prods., Ing454 F.3d 975, 988 (9th Cir. 2006) (quotikrynt v.
Cromartig 526 U.S. 541, 552 (1999)). When the moving party has met its burden, the non
moving party must present “specific facts showing that there is a gessine for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio Cp4{5 U.S. 574, 5887 (quoting Fed. R. Civ. P.
56(e)).

DISCUSS ON

|. First Amendment Retaliation

Kardell alleges he suffered retaliation after exercising his First Amendrighis. r
Kardell must establish three elements) that he spoke on a matter of public concern; (2) that he

spoke as a private citizen and not as a publc employee; and (3) thatditegoratpeech was a
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substantial or motivating factor in tkhlefendant'sadverseemploymentactions Eng v. Cooley
552 F.3d 1062, 1070 (9th Cir. 2009).

Speech is “a matter of public concern when it can fairly be considerect® t@lany
matter of political, social, or other concern to the communitydhnson v. Multhomah Cni¢8
F.3d 420, 422 (9th Cir. 1995) (quoti@onnick v. Myert61 U.S. 138, 146 (1983)). Speech
alleging that public officials are not discharging government responsibilbieae undertaking
in wrongdoing or breaches of the public trust qualifies as a matter of publierng@onnick
461 U.S. at 148. Speech is not of public concern when it addresses “individsahnar
disputes and grievancesCoszalter v. City of Sale®2 F.3d 968, 973 (9th Cir. 2003) (citation
omitted).

The court determines whether speech qualifies as a matter of public rcogcer
considering the content, form, and context of a given statedwmnison48 F.3d 420, 422
(citing Connick 461 U.S. at 1448). Among those three factors, content is the most important.
Desrochers v. City of San Bernardirt@2 F.3d 703, 710 (9th Cir. 2009). Itis plaintiff's burden
to demonstrate that the speech relates to the public conb@nnson48 F.3d at 422. Whether
the speech is truly a matter of public concern “is purely a question offawg.¥. Cooleys52
F.3d 1062, 1070 (9th Cir. 2009).

There is no doubt that during the time period relevant to Kardaddisis, Richardson’s
administration of the County was the subject of much public stt@mred press. This case,
however, revolves around Kardell's alleged speethwhether his speech has any nexus to
Richardson’s improper conduct and breaches of thie pwbst. Despite submitting nearly 500
pages of exhibits in response to defendants’ motions, only a few scant paradeaphe eny

particular speech Kardell actually engageddihoral argumentin response to my questions
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relating to the difficulty of weeding out any specific speech other than the Aprmail

Kardell confirmed higetaliation claim stems from two actions: 1) his discussions withafi

2) his April 27 emalil to the Board. As any unlawful retaliation must stem from something
Kardell actually saidor did, and considering that content is the most important factor, | first look
at what Kardell said, and who he said it to. As to the comments to &eKstates:

66. Sometime around the Christmas vacation period in 2@Egan trying to
contact Madilyn Zike, Human Resources Director, to express my concern about
Ms. Richardson’s investigationsly concerns were based in part on the fact that
the County was spending money to conduct outside investigations of meritless
allegations. My concerns were also based in part on the fact that Ms. Rarhards
had previously told me that she would report Mr. McKeiadr's “P-card”

issue if he applied for the County Administrator job (that she was applyihgltfor
further appeared tme that these investigations were repeatedly aimed at persons
whose interests occasionally conflicted with those of Ms. Richardson, #mel to
extent that there were no grounds as to some of these investigations, they harm
the organization.

67. Ms. Zike was not in theffice the first day that | called her. | made one or two
additional attempts to meet with her; then on January 16, 2012, semain e
saying that “if you can't meet with me on Tuesday, please let me know, land I'l
try another route. | wis that we could have talked before the article that appeared
in Saturday’s paper . .. .” Prior to sending th@adl, | had left at least one or two
voice mail messages for Ms. Zike saying in effect that | wanted to talk with her
regarding Richardson anfter investigationsand that | had been the attorney in
the middle between CED and the Board, and believed that the investigation had
included meMs. Zike asked me if we could talk about it tomorrow.

68. Ms. Zike was not within my chain of command, and | know of no duty that |
had to raise with her or with the Board any issues regarding Ms. Richardson’s
investigations of Board members and oth&vhen | first brought this matter to

HR, | requested an outside investigator, possibly the same LGPI organitsio
had investigated Richardson’s complaints about the Commissicfiergold me

that HR would handle the matterhiouse. | was skeptical, and would have
preferred an outside investigation, but having brought the matter to the attention
of Ms. Zike, | could not control how she chose to proceed.

Kardell Decl., 11 6®8 (emphasis added) (citations omitted).
At oral argument counsel pointed me to paragraphe86af Kardell's declarations in

response to my concerns that | had a hard time pickingkamatell's actual speech from the
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mounds of declarations and exhibits. It was therefore only after oral argwimen it becene
crystal clear that what Kardelctuallysaid to HR was in no way a matter of public concern.
Again, his task was made more difficult as the above declarations are buredniidst of 28
pages of declarations from Kardell regarding the toxic environment at LamgyC In fact,
Kardell simply discussed a personal issue to HR, as opposadytanatter of poltical, social, or
other concern to the communityConnick 461 U.Sat146 What Kardelwantedto say to HR,
outined inparagrapl66 of his declaration, is irrelevant to his retaliation claim. KasdeB&im
depends on retaliation motivated by what he said, néheooncerns that he had hoped to
express

The voice mail messages to HR, “saying in effect that | wanted ttotalkr regarding
Richardson and her investigations, and that | had been the attorney in the midkeie nb@ED
and the Board, and believed the investigation had includednoteded nothing other than the
fact that Kardell wanted to speak to HR in the future about the investigalibes, when
Kardell finally spoke to HR, he merely requested an outside investigator tdneluc
investigation. Kardll Decl. 1 68.The fact that Kardell “would have preferred an outside
investigation” does not somehow turn his request to HR into a matter of pabliera. Utterly
lacking in Kardell's actual comments to HR are any references to osnolewasting Couy
funds on meritless allegations, or allegations of any improprieties bgfd&on or anyone else

Largely ilegible notes fronHR’s meeting with Kardell support the conclusion that
Kardell's speech here related to a purely personal grievance, as ofipessgdnatter of public
import. The notesprepared byHR Director Madiyn Zike, simply reveal Kardell wanted to learn
if he was investigated and why. The notes also reveal Kardell was nesiettin any sort of

whistleblowing as to Richardson’s allebenproprieties, but rather was dismayed at being
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passed over for a promotion and Richardson’s comments as to Kardell's lackfiobtjoas for
the position. One of the notes outlines Kardell's concern that perhaps Richardson told the Board
not to consider Kardell for the County Commissioner opening. Dugan Decl., Ex.NdtaBly
absent from the notes is any mention of the concerns Kardetedto discuss with Human
Resources listed in paragraph 66 of his declaration. For example, theraastion of
Kardell's concern that the County was wasting money to conduct outside in@asigat
meritless allegations. There is no mention that Ridmrdepeatedly investigated those persons
whose interests conflicted with Richardson’s own interests.

The fact that Richardson was ultimately terminated for cause dos®metiow render
Kardell's concerns about personal problems with Richardson a roafteblc concern.
Although Kardell argues any speech concerning the functioning of government gaasliies
matter of public concern, his own declarations demonstrate his speecmednsemdard
workplace grievances and not concerns that Richardsosaomsehow breaking the law or
wasting government funds. “To presume that all matters which transpire wittovernment
office are of public concern would mean that virtually every resakd certainly every
criticism directed at a public officizdwould phnt the seed of a constitutional case. . . .[T]he
First Amendment does not require a public office to be run as a roundtalelngioyee
complaints over internal office affairsConnick v. Myers461 U.S. at 149.

It is Kardells burden to demonstrates speeclrelates to the public concerdohnson48

F.3d at 422By focusing not on the pages of “context,” but instead on the actual content of
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Kardell's speech, | conclude his comments to HR wetea matter of public conceamd cannot
form the basisdr any claim of retaliation by defendafts.

| next turn to the second basis of speech Kardell claims sspgpontetaliation claim: the
April 27, 2012 email to the Board and GardnEnat email stateia full:

Some of you may be aware of Steve Vorllesoming retirement, communication
to Mr. Gardner regarding same by some outside the office, and Mr. Gardner’'s
response.

| have worked closely with Steve, especially since his appointment ilag act
county counsel, and included during the tenure here of(sen and beyond.

My understanding is that the status of Mr. Vorhes was first communicateih to hi

in December, which is very shortly after the new acting county counsel was
appointed. I'm also of the understanding that LMD had no inputtliigochange,

and input regarding what resources they may need from Legal was not sought at
least prior to this month. LMD staff appears to have a very high opinion of Steve.

Please consider directing that this process be put on hold. | would suggéss that
occur prior to the end of this month. | also suggest that you review the comments
from outside counsel supporting Steve, the response by Mr. Gardner, and that you
invite staff attorneys (including Ms. Laidlaw) to speak briefly to tlward in

executive session. Oagou have more information regarding the path of the

office, you can best determine if anything so permanent ought to be undertaken
prior to the six month review of the office that was called for when County
Counsel was appointed. You could also utiibe 15 minute rule to takk to

individual attorneys should you prefer that route.

When Mr. Olsen was acting in our office, the attorneys worked very hard in part
to demonstrate that, even while understaffed, the office could have aagnifi

and positive impact on behalf of Lane County. Steve was critically impdrtaant
number of those efforts. His knowledge and experience in the land use field is
unmatched in Lane County. | urge you to listen to people with experience in local
government, and in land use. You all likely have more experience and knowledge
about both topics than do some in decision making capacities here. | include
myself in having significant deficiencies regarding land use practice. Nyods
ateam, the people in the office can and Haeeded our various deficiencies

> As noted, Kardell attached nearly 500 pages of exhibits in his respianthe motions for summary judgment.
Thesexhibits ranged from performance reviews to emails and letteesxsspaper articles to depositiondaigely
indecipherabléandwritten notes. The court willnot scour the record to findegee to make Kardell's case,
especially when counsel speciflggointed to paragraphs @8 of his 28page declarationin response to my direct
guestionasking where | could find the specific conteriaadell's alleged speechin the mountain of documents.
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with our strengths, and produced sold results under often challenging
circumstances.

| believe that there was an intent expressed by the Board to review thasatféic
months following the appointment of County Coungasdfore we see permanent
changes regarding the status of valuable members of the office, pleaserconside
undertaking that review. And put this matter on hold in the interim.

I've not solicited Steve’s input in sending this email.
Thank you.
Marc Kardell

P.S. I'm not working today, and was also off yesterday. My home phone is listed,
should any of you wish to discuss this further.

Kardell Decl. Ex. V.

The content of the email demonstrates that rather than addressingraofrgre@t public
concern, Kardelsimply commented on the fact that he disagreed with the retirement of his
friend, and that he thought the office would suffer as a result. That tbe béppens to work
with, and on behalf of, the public, does not turn Kardells email into eemaftgreat public
import. If that were so, any email relating to any public employeenyaesgel, would
automatically rise to a matter of public concern. After all, every publiployse impacts, in
some way, the public. But Kardell's email rings of a lobbyeffort for a ceworker, not a public
comment on a matter of public concern.

That a small group of land use attorneys drafted a similar letter in subpdrt Vorhes
does not alter this conclusion. Yes, land use issues impact the publich@®ataffs the office
dealing with land use issues is not typically a matter of public concetmeR#te public is
concerned that some competent individual staffs the office, and that larsbuese are generally
resolved in an efficient manner. That a small group of attorneys supportétbitdes personally

does not turn his retirement into a matter of great importance to theappuigic at large.
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Nothing in Kardel's eméieven obliquely implies that there is any breach of the public
trustinvolved with Mr. Vorhes'’s retirement. The email does not even hint astewa
resources, other than in an offhand comment that the quality of the officutigl with the
retirement of its most senior membetlis choice of forum also supports the conclusion that his
comments focus on an internal personnel decision. Rather than domwagd with public
comments during an open Board meeting, Kardell wrote his comments in a prvaieto the
Board and his boss. It was only in the course of this ltigation that the waméver made
available to the general public. | conclude Kardell's April 27 emainhdidconcern a matter of
public concern, and does not support a claim fadiadion.

Addtionally, Kardellappears to have writtehe email not as a concerned citizen, but
rather in his role as a publc employee. The email contains Karieegls advice to the Board,
his client. Kardellsuggests putting the process on hold and inviting outside counsel for
comments during an executive session. Kardell informs the Board they may thtdgiee
the 15 minute rule.” Although Kardell goes out of his way to state he wagonkihg that dg,
that does not control the outconi€tatements are made in the speaker’s capacity as a citizen if
the speaker had no official duty to make the questioned statements, or ifebk wps not the
product of performing the tasks the employee was paigrfonm.” Eng, 552 F.3d at 1071.
(quoting Posey v. Lake Pend Oreille Sch. Dist. No.®B% F.3d 1121, 1127 n.2(€ir. 2008)
(internal quotations omitted).egal advice to the Board was, in effect, Kardell's job. Kardell's
email came not in the form ofletter to the editor, but in a private entaila group he was paid
to advie. A public employeesuch as Kardelias no First Amendment protections for speech
made in the course of one’s daily duti€arcettiv. Ceballo$47 U.S. 410, 421 (2004).

condude Kardell wrote the email not as a concerned citizen, but in hissaepublc employee.
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Kardell's whistleblowing claims fails for the same reasons theatdal claim fails.
Oregon Revised Statute 659A.203 prohibits an employer from retaliaj&igsean employee
for disclosing any information that the employee reasonably believes is evifefi@e A
violation of any federal or state law, rule or regulation by the state, agepoitical
subdivision; (B) Mismanagement, gross waste of funds or abuse of authority tansaband
specific danger to public health and safety resulting from action of tlee atgncy or political
subdivision[.]” As noted, Kardédl speech, such as it is, do&st disclose any violations of
County rules or regulations, no violations of law, andghot allege any impropriety by
defendants. Instead, Kardell sought to inquire about whether he was beingatsestid, if so,
why. Kardell also complained that Richardson stated to the Board that Keadetot a
qgualfied applicant for Countounsel None of Kardell's speech triggers the protections of the
whistleblowing statute.

As Kardell has not met his burden to demonstrate he spoke on matters of pudsdicnc
on the speech at issue, defendants’ motions for sumnagmént on the retaliation and
whistleblowing claimss GRANTED.

I. Procedural Due Process

To prevail on this claim, Kardell must establish: “(1) a libertyraperty interest
protected by the Constitution; (2) a deprivation of the interest by the governf®glaick of
process.’Portman v. County of Santa Clgi@05 F.2d 898, 904 (9th Cir. 1993. “The
fundamental requirement of due process is the opportunity to be heard at a me &meginld
in a meaningful mannerMathews v. Eldridget24 U.S. 319, 333 (1976) (internal quotations

omitted).

11 —-OPINION AND ORDER



Kardell argues he was entitled to a pre or post termination hedimgever,Kardell
points to nostateor County law requiring such a hearing.fact, Kardell's layoff occurred
pursuant to the County’APM. Additionally, Kardell never requesta hearing regarding his
termination. It is undisputed that Kardell received advance notice that his layoff was due t
budgetary reasons. If Kardéklieved that justification was merely a sham for unlawful
retaliation, as he now alleges, it was his obligation to requestiadiegdee Franks v. Magnolia
Hosp, 888 F. Supp. 131, 1316 (N. D. Miss. 1995)‘Certainly the plaintiff should not be
permited to sit on her hands and then complain to the court that she was not given an express
opportunity to question her dischargetfaving failed to make such a request, he cannot now
bring a claim based on a hearing he was not entitlethder the APMandthat he did noin fact
request. Any other outcome would require the state to provide a hearing foplajess laid
off for stated budgetary reasoi$ie Constitution, however, contains no such requirement.
Because Kardell points to no deprivation of angcess duedefendants’ motions for summary
judgment on the procedural due process claim is GRANTED.
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CONCLUSION

It is undisputed that the Board terminated Richardson for cause. Thattelorever,
does not provide a basis for Kardell's constitutionlims. Despite producing a page
declaration and nearly 500 pages of exhibits, Kardell only demongteatase concerns of
inneroffice personality conflicts anthquired as to if he was being investeggtand,if so, for
what. Athough many nespaper articles at the tinaend after Kardel's speech certainly
involved matters of public concern, Kardell fails to demonstrate he cspake out on any of
those matterdDefendard’ motiors for summary judgmentEHCF No.45 & 47) areGRANTED.
Plaintiff's motion for partial summary judgment (ECF No. 52) on onenadfive defense is
DENIED as moot.

IT 1S SO ORDERED

DATED this 3rd day of September2014.

/s/ Michael J. McShane
Michael McShane
United States District Judge
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