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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PAULA J. ANDERSON, ™
Plaintiff, Civ. No.6:13-cv-00840MC

V. > OPINION AND ORDER

HIBU, INC .,a Delaware Corporation, fka
YELLOWBOOK INC .,

Defendant.

MCSHANE, Judge:

Between June 2010 and March 2011, plaintiff Paula Anderson worked as a media
consultant for Hibu Inc. (formerly Yellowbookic.). In September 2010, plaintiff injured her
wrist during a sales calVith defendant’s assistangaaintiff filed a workers’ compensation
claim which was subsequently acceptelcause plaintiff's wrist did namnprove she
underwent surgery on Jaany 18, 2011. Following her surgeplaintiff was placed on leave of
absenceAfter exhaustinghe leave period, plaintiff was terminatéd accordance witcompany
policy on March 1, 2011Pursuanto termination, plaintiff received a telephone call &tter
invitihg her to seek reemployment on a competitive b&dantiff was released to full duty in
June 2011, but did not seek reinstatement with defendant.

This Court is asked to considdf) whether defenddmetaliated against plaintiftinder
ORS 8659A.040(1) becauselaintiff invoked the workers conmpensation systeiand (2)
whether plaintiff's right to reinstatement undeRS 8659A.043was violated because defendant

made it known to her that reinstatement would not be considered and that an acéuma de
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would therefore béutie. Because (1plaintiff’'s allegations of adversemploymentaction do
not meet her burden undétcDonnell Douglagsnd(2) plaintiff’'s termination correspondence
excused her from making a demand for reinstatement WE& 8659A.043 this Court finds
thatdefendant did not violat©RS 8659A.040(1) but did violateORS 8659A.043 Thus,
plaintiff's motion for partial summary judgment, ECF N@, is GRANTED IN PART and
DENIED IN PART, and defendant’'s motion for summamggment, ECF No.16, is GRANTED
IN PART and DENIED IN PART.

PROCEDURAL AND FACTUAL BACKGROUND

This action arises out afleged retaliadry actionandviolation of plaintiff's
reinstatement right laintiff began working for defendant as a media consuitaftine 2010.
Pl’s Decl. of Counsel 1, 25, ECF Ni&-1. On September 28, 2010, plaintiff tripped and injured
herwrist while making a salesall. Decl. of Paula J. Anderson RCF No.14. Plaintiff reported
her injury to her supervisoNathan Laprierthat same dayecl. of Sarah E. Ames-8, ECF
No. 19-1. Laprier assisted plaintifin fiing her workers’ compesation claim.ld. at 8.
Defendant’'s workers’ compensation claim administrator, GallagheseBa®nt plaintiffan
“INITIAL NOTICE OF CLAIM ACCEPTANCE” datedNovember 4, 2010for a ‘Nor+
Disabling Left wrist spraifi Id. at41, 62-65. This inttial notice included a “Notice to Worker”
packet which notified plaintiff of her “Employment reinstatement rights aspoasibilities.™

Id. at 63.

! This “Notice to Worker” packet provided, in relevant part:

In most cases, the Oregon Civil Rights Law requires caoimegawith more than 20
employees toreinstate a permanentworker when thieev®doctor or authorized nurse
practitioner has approved return to regular work or othéaksle work. You must be
returned to your jofat-injury upon your request, unless that job nolonger exisés jab is

unavailable, or your disabilities prevent you fromrapiour former duties. A job is
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Plaintiff continued to perform her job dutiedter the September injurl.’s Decl. of
Counsel27, ECF Nol3-1. However, whermlaintiff’'s wrist injury did not improve over time,
she scheduled surgery for January 18, 2@cl. of Paula J. Andersdh) ECF Nol4. Plaintiff
notified defendant’s Leave of Absence Coordinatiulie Cunninghamof the scheduled surgery
via email on December 17, 201d.; Pl.’s Decl. of Counsel 35, ECF N&3-1. On January 18,
2011, plaintiff was taken off work by her physician and underwent wrist surgesyDRCI. of
Counsel 26, ECF Nd.3-1. After surgery, plaintiff was placed on leave of absence and provided
with an informatioal letter(Notice of Eligibility and Rights & Responsibilitiesegarding
defendant’s leave of absence polici®secl. of Paula J. Andersd) ECF Nol4; see alsd®l.’s
Decl. of Counsell4, ECF Nol31.

Pursuant to defendasteave of absence policy, an employsa eligible undethe
Famiy andMedical Leave Act (FMLA)was entitledto a leave period dependent upon his or her
tenure.Decl. of Sarah E. Ames ECF Nol9-2. If an employee exhausted this leave period
without aphysician release to return to work, that employee was termindtet2. Plaintiff, in
her informationalletter, was informed that her ngeMLA leave period expired on January 31,
2011. Pl’s Decl. of Counsel 14, ECF Nd3-1. Plaintiff's leave period wasubsequently

extendedo February 28, 2011Sedd. at 22.

“available” eveniffilled by a replacement worker mhgryour absence. If your job is not
available, you must be returned to any other existingipositatis vacantand suitable. A
certificate from your doctor or authorized nursefitimner stating that you can return to
yourregularjob orother suitable job is sufficient evidghat you are able to do the job.
However, reemployment andeinstatement rights may be limited by seniority rights and
otheremploymentrestrictions contained in a valid callediargaining agreement between
the employer and an employee representative.

Within five days after your doctor or authorized nurse firacer notified the insurer that
you are releasedto return to work, the insurer mustrmymu about the opportunity to
request work with your employ-@t-injury.

Decl. of Sarah EAmes 63, ECF Nal9-1.
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During plaintiff's leave perioddefendant’'s Claims Representative, Dana Schultz, sent
plaintiff a “MODIFIED NOTICE OF CLAIMACCEPTANCE” dated February 1, 2011. This
modified notice reclass#fd plaintiff’'s wrist injury as “a disabling: Left wrist sprain anedC
tear.”Decl. of Sarah E. Ame&6, ECF No.19-1. Plaintiff’s modified notice of claim acceptance
included the same “Notice to Worker” packet provided in her initiakceaif claim acceptance.
Id.; see alssupranotel.

On March 1, 2011, Cunningham, via telephone, terminated plaintiff because she had
exhausted ér leave periodPl.’s Decl. of Counsel6, ECF No13-1. Cunningham also sent
plaintiff a written termination notice, dated March 1, 20#l.at 22.That termination notice
provided, in relevanpart:

As we discussed previously, because you are unable to return to work and
the 6 week leave granted to you expired on February 28, 2011, your
employment with Yellowbook has ended on March 1, 2011. If you are
participating in our health or dental inaace plan, this coverage has also
been terminated as of March 1, 2011. [Consolidated Omnibus Budget
Reconciliation Act] information wil be maied to you shortly. Any
additional payments due wil be paid out in the form of a live check mailed

directly toyour address above.

Please return any Yelowbook materials (name badge, security card, keys,
FOB, Tablet) to your manager immediately.

If you are interested in femployment once your doctor has released you to
work, you may contact Tina Siebal at . or. submit an application/resume . .

You wil be considered, along with other external applicants, for any open
positions that you are qualfied for at the time of your application. In order
to be considered for rehire, you must be in good standthgYellowbook .

Pl.’s Decl. of Counsel 22, ECF NB3-1. This written termination notice was consistent with

Cunningham’s telephone conversation with plaintdfeed. at 50 {I don’t remember

communicating with her regarding reinstating if she separaj&ktl. of Paula J. Andersdh
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ECF No.14 (indicating that Cunningham informed plaintiff that plaintiff would be consdlere
along with other external applicants if she applied for employment).

In a letter dated March 2, 2014, Angie Corcoran, defendant’s Director of Besefi
Human Resources Systems, reminded plaintiff of her confidentiality tiigad SeePl.’s Decl.
of Counsel 19, ECF Nd.3-1. Plaintiff's client accounts were then reassigned to other
employeesld. at 18.

Onor about June 14, 2011, plaintiff became medically stationary and \gased to full
duty. SeePl.’s Decl of Counsel, ECF No0.13-1; but seePl.’s Decl of Counsel6, ECF Nol13
1 (indicating that plaintiff was released to work on June 6, R@intiff did not request
reinstatement.

On July 21, 2011Schultz sent plaintifftwo documents, an “Updated Notice of Claim
Acceptance at ClosurePecl. of Sarah E. Ameés9-61, ECF Nol19-1, and a “Notice of
Closure,” Pl.’s Decl of Counsed—6, ECF N0.13-1. The first document, like plaintiff's two
previous notices of claim acceptance, includetliatice to Worker” packetSeeDecl. of Sarah
E. Ames 5961, ECF N0l19-1; see alssupranotel.

STANDARD OF REVIEW

2That letter provided, in relevant part;

In connection with your employment with Yellowbook, wsigned an Employee
Agreement that contains agreements by you to mairttee confidentiality of

Yellowbook’s trade secrets and other confideratied proprietary information, not to
solicit customers whose accounts were serviced or managgdubwhile you were

employed at Yellowbook, and not to solicit Yellowbook eryeles.

This letteris to remind you that your obligation undeEmployee Agrement continue
after your employment with Yellowbook, for the time periatated in the Employee
Agreement.

Best wishes to you on your future endeavors.

Pl.’s Decl. of Counsel 19, ECF Nb3-1.
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This Court must grant summary judgment if there is no genuine issue of matetiahd
the moving party is entitled to judgment as a matter of law. Fed. RPG®&(a). An issue is
“genuine” if a reasonable jury could return a verdict in favor of thenmoring party.Rivera v.

Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (citihgpderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). A factis “material’ if it could affect the outc@ithe casdd. The
court reviews evidence and draws inferences irfighie most favorable to the nemoving party.

Miller v. Glenn Miller Prods., Ing454 F.3d 975, 9883¢th Cir. 2006) (quotingHuntv.

Cromartig 526 U.S. 541, 552 (1999)). When the moving party has met its burden, the non
moving party must present “specific facts showing that thergé@naine issue for tridl

Matsushita Elec. Indus. Co. v. Zenith Radio Cp4g5 U.S. 574, 587 (1986) (quoting Fed.

R. Civ. P.56(e) (emphasis in original)

DISCUSSION

Plaintiff, in her complaint, contends that: (1) defendant retaliateistdgeer unde©ORS
8 659A.040 because she filed for workers’ competien and (2pefendant violated her right to
reinstatement undé@RS 8659A.043by making it known that her reinstatement would not be
considered and that an actual demand would therefore be futile. Pl.’s Ce8ydECF No.1-1
Plaintiff and defendantmove for summary judgmerds to both claims.

. ORS § 659A.040 Workers’ Compensation Retaliation)

UnderORS 8659A.040(1) “[ijt is an unlawful employment practice for an employer to
discriminate gainst a worker with respectto hire or tenure or any tercowdition of
employment because the worker has applied for benefits or invoked or utiizecbdbdypes
provided for in ORS chapter 656 or has given testimony uheegprovisions of those lawsTo

establish grima faciecase unde©RS 8659A.040(1) a plaintiff must show: “(1) that the
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plaintiff invoked the workers’ compensation system; (2) that the plaintif§ digzriminated
against in the tenure or conditions of employment; and (3) that the employemidéastieril
aganst the plaintiff in the tenure or terms of employment because he or she invokedribes’

compensation systemKirkwood v. W. Hyway Oil Cp204 Or. App. 287, 293 (2006¢itation

and internal quotation marks omitted).plaintiff may rely on circumstantial evidence in

estadlishing herprima faciecaseSee, e.gHerbert v. Altimeter, In¢23) Or. App. 715, 725

(2009).
The parties dispute whether theeDonnell Dougladurdenshifting framework applies
to plaintiff's claim undelORS 8659A.040(1) In Oregon, various courts have explicitly rejected

application ofthe McDonnell Douglagramework See, e.gWilliams v. Freightliner, LLC196

Or. App. 83,90 (2004) (“[T]he trial court applied a burdeshifting analysis. And as the

authorities set out above make clear, that was e)yéwiiold v. Pfizer, Ing.970 F.Supp.2d

1106, 114243 (D. Or. 2013)declining to applyMcDonnell Douglak However, as discussed at

length inSnead v. Metro. Prop. & Cas. Ins. C237 F.3d 10801090 (9th Cir. 2001)(citation

and interal quotation marks omitted), awrt sitting in diversity jurisdiction applies “state
substantivedw and federal procedural lawlhe Ninth Circuit, in declining to apply “Oregon’s
‘prima facie only’ rule,” heldhat“the McDonnell Douglasurdenshifting scheme i$ederal

procedural law.'Snead237 F.3dat 109, 1092 see alsdsrassmueck. Johnson Controls

Battery Gp., Inc.,Civil No. 06526:ST, 2007 WL 1989579, av*D. Or. July 2, 2007)

(applying McDonnell Douglak Thus, this Courtsitting in diversity jurisdiction,applies the
McDonnell Douglagramework.
Under theMcDonnell Douglasramework, ifa plaintiff meetshis orher initial prima

facie burden identified above, “[tlhe burden then must shift to the employer to deticdane
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legitimate, nondiscriminatory reason for the” adverse employment abtoDonnell Douglas

Corp., 411 U.S. at 802f defendant meetthis burden, then the burden returns to plaintiff to
show by a preponderance of the evidence that the alleged legitimate, nondismymnesason
for the adverse employment action is merely a pretext for discrimindtoat 804;see also

Ballard v. TriCnty. Metro. Transp. Dist. of Oreqo@v. No. 09-873-PK, 2011 WL 1337090, at

*14 (D. Or. Apr. 7, 2011).

As to plaintiff’'s prima facieburden, the parties do not dispute that plaintiff invoked the
workers’ compensation systeiem. in Supp. of Pl.’'s MotPartial Summ. J. &CF No.15.
However, the parties do contest whether plaintiff met her burden under dmelaad third
elements

As to the second element, neither party interprets “with respecgétorhtenure or any

term or condion of employment.” This Court, in reliance Burlington N & Santa Fe R. Co.

V. White 548 U.S53 61-67 (2006), finds that ORS §59A.040(1)is more akin tan ant

retaliation provisionthan a substantive adliscrimination provision Seeklek v. Safeway, Inc.

Civl No. 07~ 6219-TC, 2009 WL 483186, at *3l, 7 (D. Or. Feb. 25, 2009utiizing the

broader antretaliation definition ofadverse action’identified in Burlington N. & Santa Fe Ry.

Co.). This Court is awaref at least one decision in thdstrict holding otherwiseSeeWiller v.

Tri-Cnty. Metro. Transp. Dist. of Oreg@dwio. 0#CV-303BR, 2008 WL 3871744, at *@® (D.

Or. Aug. 19, 2008) (declining to interpr&RS §8659A.040(1)broadly as an antetaliation
provision) However,ORS 8659A.040(1)“seeks to prevent harm to individuals basedvbiat

they do,i.e., their conduct not based “on who they areg., their status Burlington N. & Santa
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Fe Ry. Ca.548 U.S. at 63 (emphasis addéds a resuft under this broadenterpretation
plaintiff must “show that a reasonable employee would have found the challeciid a
materially adverse, which in this context means it well might have dsduareasonable
worker from” apphing for benefits or invoking the procedures provided for in ORS chapter 656.

Id. at 68;see alsdderbert 230 Or. at 722 (noting that a plaintiffigrima facieburden “is so

minimal that it is virtually impervious to a motion based on evidentiaryicgrf€y” (citation and
internal quotation marks omitted)).

As to the third elemenplaintiff must demonstrate that the dedent discriminated
against hewith respectto tenure or any term or condition of employner@ause she invoked
the workes’ compensation systeut differently, plaintiff's invocation “of the workers’
compensation system wasuabstantial facton defendant’s” adverse employment aciion
Herbert 230 Or. App. at 72@emphasis added)[T]he employer’'s wrongful purpose must have

been“a factor that made a difference” in the adverse employraetion Estes v. Lewis & Clark

Coll., 152 Or. App 372, 381 (1998) (citation and internal quotation marks omitted).

Plaintiff assertseveruncontested acts allegedadverse employment action, including:
(1) plaintiff was locked out of Defendant’s email system beginning ls¢rday of administrative
leave, January 18, 2011; (2) plaintiff was notifiefldefendant’s leave of absence polafter
undergoing her wrist surgery; (3) plaintiff received workers’ compensaticrifisdeave of
absence paperwork; (4) plaintiff was terminated on March 1, Z6) plaintiff received

termination correspondence (letter and telephone call) from Cunningileged to be legally

® See alstdamlin v. Hampton Lumber Mills, In@®&49 Or. 526, 53@.2 (2011) (identifying plaintiff's claimfor
relief against defendant aetaliatingagainst himfor fiing a workers’ compensation claim (ORSA6890)"
(emphasis added Retock v. Asan{@37 Or. App. 113, 116 n. 1 (201@escribing plaintiff's claimasrétaliatory
discharge'{emphasis addegHerbert, 230 Or. App. at 72fliscussing “plaintiff's count concerning workers’
compensationetaliation” (emphasis added)i{ation omitted)).
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inaccurate (6) plaintiff's insurance was terminateaind(7) defendant indicated that plaintiff had
“voluntarily quit” on paperwork subiited to theOregon Employment &partmen{OED). See
Mem. in Supp. of Pl.’s MotPartial Summ. J.-82, ECF Nol5.*

First, this Court finds thatlaintiff’'s allegation of email lock out during her leave of
absencdkely does not meet hgrrima facieburden. However, even to the extent that plaintiff
has met heburden; defendant has proffered a legitimate, nondiscriminatory reason lmrkthe
out Defendant blocked plaintiff's access pursuant to standard policy for engployegnpaid
leave of absence. Mem. 8upp. of Def.’s MotSumm. J4 n. 4, ECF Nol7. Plaintiff offers no
argumentn response and has failed to demonstrate that this policy was merelgxa fmet

discrimination. See, e.gBradley v. Harcourt, Brace & Co,104 F.3d 267, 270 (9th Cit996)

(“To avoid summary judgment, [plaintifff must do more than establislimapiacie case. . ..
She must produce specific, substantial evidence of pretext.”).

Secondas to receiving leave of absenaf®rmation afterundergoing surgery, this Court
is not persuaded that plaintiff has met jwéma facieburden. Although defendahadprovided
such informationin the pasto some employeesee e.gPl.’s Decl. of Counsel 51, ECF N&

1, there is no indication that a reasonable worker would have been dissuaded framg invoki
workers’ compensation protectiofi®cause they received such information after undergoing
treatment. Platiff did not recoverfrom her injury and needed corrective surgébgcl. of PI.2,
ECF No.14. Evenif plaintiff hadscheduled her surgery ooetwo months later, she would have

remained subjedb defendant’dawful termination policy.Moreover,plaintiff failedto articulate

* This Court declines to consider plaintiff's allegationtttae “received information that one of Defendant’s
employees was reporting to customers that she was letgadwees he ‘did not do herjob very,’and ‘he was
cleaning up hermesses.” Mem. in QupfPl.’s Mot. Partial Summ. J. 11, ECF MB. This allegation,
representing hearsay within hearsay, is offered to prove thefrthe matter asserted and is inadmis sibde-RE
801-802 805
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a connection between the timing of this correspondence and defendant’s alleggtulwr
purpose Plaintiff's leave of absence period was extended to six weeks despiteitesd lienure.
See, e.gPl’s Decl. of Counsel 22, ECF Nt3-1.

Third, as to defendant’sorkers’ compensation paperwqrthis Court is nopersuaded
that use of such paperwork constitutes an adverse employment &bgoanly substantive
difference between this paperwork and-mark related injury paperwork is thtis paperwork
excludes informationregarding shorterm disability contact informationReply in Supp. of
Def.’s Mot. Summ. J3 n. 2, ECF No28 (citing Decl. of Sarah E. Ames 2, ECF Na&2). This
shortterm disability contactinformation is omitted because an employee receiving workers’
compensation payments is not eligible for sterin disability paymentdd.; see alsaCoszalter

v. City of Salen820 F.3d 968975 (9th Cir. 2003) (“In some cases, the webil retaliatory act

is so insignificant that it does not deter the exercise” of protected Yights

Fourth, as to plaintiff's termination, this act clearly constitid@sadverse employment
action.See, e.gHerbert 230 Or. App. at 725[@A] jury could reasonably have foundath
plaintiff's decision to report an unsafe work environment was a substtadiar in her

termination”); Brooks v. City of San Mate@29 F.3d 917, 928 (9th Cir. 2000joting that

termination is an adverse employment actiéHintiff was terminated approximately six
months after fiing her workers’ compensatiolaira. However, plaintiff's workers’
compensation claim did not close utiiter her termination.Pl.’s Decl of Counsel 46, ECF
No. 13-1. This temporal relationship is sufficient gatisfy plaintiff’s third element under her
prima facieburden.See, e.gKirkwood 204 Or. App. at 294réversing summary judgment

when plaintiff’'s claim closedaftertermination) Villiarimo v. Aloha | Air, Inc., 281 F.3d 1054,
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1065 (9th Cir. 2002) (“[Clausation can be inferred from timing alone where arsadve
employment action follows on the heels of protected activity.”)

Defendant, in response, argues that plaintiff was terminated pursuamtutra policy
consistent with OARB39:006:0150° Defendant's policy “was applicable to all employees,
regardless of whether the employee was on leave for arelatied injury or some other
reason.’Mem. in Supp. of Def.’s MotSumm. J8, ECF No.17 (citihg Decl. of Sarah E. Ames

2-3, ECF No0.19-2). This Court, consistent withlanesh v. Tokyo Electron Ar@ivii No. 06

233KI, 2007 WL 539474, at *4¥. Or.Feb. 13, 2007), is nqersuaded that an employer is
precluded from terminating anaill employee because that employee has reinstatement rights.
Thus, defendai# neutral policy constitutea legitimate, nondiscriminatory reason for plaintiff’s
termination.

Plaintiff, to mee her rebuttal burderargues that the surrounding circumstances (i.e.,
allegationsthreeg five, and seven aboyalemonstrate that this neutral policy is mere pretext.
Mem of Law in Supp. of Pl’'s Resfo Def.’s Mot. Summ. J12-13, ECF No2l As indicated
above and below, thisddrt considers allegation thredefendant's workes' compensation
paperwork insignificant, andallegation severdefendant’s characterization of plaintiff's
termination to OED, lawful. As to allegation five discussed below, plaintiff's termination
correspondence is more appropriately assessed @mier8659A.043 Even if consideredh

combination with plaintiff's other asserted facts, thallegations do not show by a

® OAR 8390060150 provides, in relevantpart:

(1) Aninjured worker does notlose the right to reinatate or reemployment under ORS
659A.043 or 659A.046 if:

(@) An employer discharges all elopees who are off the job for a certain amount of
time and discharges the injured worker under this pdaictirhe off covered by time
loss compensation or for absences medically certifiabifi&gpttending physician or
authorized nurse practitioner in connection with the carapble injury.
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preponderance of the evidence that the alleged legitimateiscriminatory reason for the

adverse employment action is merely a pretext for discriminaS@&eBrown v. City of Tucsgn

336 F.3d 1181, 1188 (9th Cir. 2003) (“Under Ninth Circuit law, circumstantial evidence of
pretext must be specific and substantial in order to survive summamegad”).

Fifth, as toplaintiff's termination correspondencte parties dispute whethiis
correspondence should be considered u@diR®8 659A.040in addition toORSS§ 659A.043 In

Palmer v. CentOregon Irrigation Dist, 91 Or. App. 132, 1367 (1988), the Oregon Appellate

Court discussed the relatgmp between OR$659.410 renumbered®RS§ 659A.109 and
ORS8659.415 renumberedDRS8 659A.043 The Court found that “failure to reinstate a
worker who has sought benefits can be discriminatory, even if the refus@isiate does not
violate ORSE 659.415.” Palmer, 91 Or. App. at 13637. ORS8 659A.040(1) like ORSSE
659A.109 prohibits “discrimination” with “respect to hire or tenuagr condition of employment
because” a person has applied for benefits or invoked Oregon statutory procelluse thi§
Court considers plaintiff's correspondence correspondence QRISE 659A.040

Plaintiff contends that “[tlhis communication in and of itself . . at@s ORS
659A.040.” Mem. in Supp. oPl.’s Mot. Partial Summ. 10, ECF No.l15. This Courtis not
persuadedSee, e.gPalmer, 91 Or. App. at 13§[A] violation of the statute does not
conclusively prove discrimination.”)Although this communication may constitute an adverse
employment actionplaintiff need also demonstrate that defendant issued this correspondence
becauslaintiff invoked the workes’ compensation sysm. Plaintiff makes no argument under
element threeand this Court declines to articulate arguments on plaintiff's bePiaintiff
herself believed that she would be considesét all other applicantd she applied on a

competitive basis SeeDecl.of Sarah E. Ame&4-25 ECF No0.19-1. Thus, his correspondence
13 -OPINION AND ORDER


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003527497&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1188
https://a.next.westlaw.com/Document/NBE1875A1B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=ORS+%c2%a7+659A.040
https://a.next.westlaw.com/Document/NBE6424A0B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ORS+%c2%a7+659A.043
https://a.next.westlaw.com/Document/I6f1f6d77f53611d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Keycite)&userEnteredCitation=91+Or.+App.+132
https://a.next.westlaw.com/Document/NB2270E50B6ED11DB8E46AD894CF6FAAB/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040600000146737183ca2eca995b%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNB2270E50B6ED11DB8E46AD894CF6FAAB%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=cdcd6eeccf63b1e76a493c4696105bf7&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=ee180e4444a21b0e6c708069346b2781&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/NC1A85320B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ORS+%c2%a7+659A.109
https://a.next.westlaw.com/Document/NB2576D20B6ED11DB8E46AD894CF6FAAB/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040600000146737056752eca98ec%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNB2576D20B6ED11DB8E46AD894CF6FAAB%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=62385ac36ed63bad56933548128e9a25&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=ee180e4444a21b0e6c708069346b2781&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/NBE6424A0B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.History*oc.Search)#sk=2.1R2aqW
https://a.next.westlaw.com/Document/I6f1f6d77f53611d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=91+Or.+App.+132
https://a.next.westlaw.com/Document/NBE1875A1B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=ORS+%c2%a7+659A.040
https://a.next.westlaw.com/Document/NC1A85320B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ORS+%c2%a7+659A.109
https://a.next.westlaw.com/Document/NBE1875A1B6ED11DB8E46AD894CF6FAAB/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=ORS+%c2%a7+659A.040
https://ecf.ord.circ9.dcn/doc1/15114910377
https://a.next.westlaw.com/Document/I6f1f6d77f53611d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=91+Or.+App.+132
https://ecf.ord.circ9.dcn/doc1/15114910976

is more accurately assessed urd®S 8659A.043 as amisstatement of plaintiff's reinstatement
rights, not andverse employment action motivated by defendant’s wrongful purfesEstes

152 Or. App. at 382 (“[T]he record simply does not support an inference that [dajemneda
motivated to retaliate against plaintiff because of her protected astfjfisee alsdaylor v.

List, 880 F.2d 1040, 1045 (9th Cir. 1989) (“A summary judgment motion cannot be defeated by
relying solely on conclusory allegations unsupported by factual data.”).

Sixth, as to plaintiff's insurancéerminationy this employmentaction iscaptured bythis
Court’s previous analysis of plaintiff's termination. Because deferidailly terminated
plaintiff, defendant was also allowed to discontinue plaintifiploymertbased insurance

Seventhdefendant reported thé OED that “[t]he claimant is considered to have
voluntarily quit after faiing to return from an approved leave of absedmxl. of CounseP3,
ECF No.13-1. Plaintiff contends that this papeovk “misrepresents [p]laintiff's employment
status” and is “an additional adverse actidiém. in Supp. of Pl’s Mot. Partial Summ.10,

ECF No.15. This Court is not persuadefldefendant calawfully terminate plaintiff because
she exhausted her leave of absence, defendant can also inform the Oregon Employment
Departmenthat it did so°

Accordingly, having considered plaintiff's various allegations of adverseogmpht

action, defendant IGRANTED summary judgment on plaintiff's claim @rdORSE 659A.040

Il. ORS 8 659A.043 (Reinstatement)

® Plaintiff cites ORS 657.176for the proposition that defendant created a “heigéd standard for [plaintiff] to
receive unemployment benefitdfem. of Law in Supp. of Pl’s Resp. to Def.’s Mot. Sumrl]).ECF No2l
However, to be subjectto a heightened standard, an authejredentative designated by the Director of OED
must find that the claimant “voluntarily left work withoutgd cause.” OR8657.176 It is the OED (e.g.,
Employment Appeals Board) that makes this legal deterimmatot the employegee, e.gBeauchatonv. Oregon
Emp't Dep’t 246 Or. App. 494 (2011).
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The parties dispute whether plaintiff's right to reinstatement uBdRS §659A.043
terminated when she failed to request reinstatensae, e.gMem. in Supp. of Pl.’s Mot.
Partial Summ. J. 334, ECF Nol5 Mem. in Supp. of Def.’s MotSumm. J. 815, ECF Nol7.

This issue before this Court is whether, consistent with @33R006-0130(7) defendant “made

it known to [plaintiff] that reinstatement [would] not bensidered . . . and that an actual demand
would therefore be futile.”

Plaintiff, primarily in reliance on terminationorrespondence (i.e., termination letter and
telephone cgllwith Cunningham on March 1, 2011, contends that a request for reinstatement
would have beeffutie” because defendant “made it known that Plaintiff would have to
compete for open posttierf Mem. in Supp. of Pl’s Mot. Partial Summ. J. 14, ECF No.
Defendant, in response and within its own motion, contends that these communicatemsf
combined with other factors, cannot be reasonably interpreted to rise toethef leutiity. See
Mem.in Supp. of Def.’s MotSumm. J. 12, ECF Nd.7. Because “futile” and “reinstatement”
are not defined in the statute or administrative rules, this Court tufsetion rules of statutory

interpretation.SeePowell’'s Books, Inc. v. Kroges22 F.3d 1202, 1209 (9th Cir. 2010) (finding

" ORS §659A.043provides, in relevantpart:

(3) Notwithstanding subsection (1) of this section:

(@) The right to reinstatement to the worker's former positinder this section
terminates when whichever of the following events firstussc

(E) Seven days elapse fromthe date that the worker isealdiii the insurer
or selfinsured employer by certified mail that the worker's adiing
physicianora nurse practitioner authorized to provideamsable medical
services under ORS 656.245 has released the worker for erggibymiess
the worker requests reinstatement within that time period.
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that this Court's role is “to interpret the law as would the [Oregon] &e@ourt.” (citéion and
internal quotation marks omitted)).

In State v. Gaing846 Or. 160, 1472 (2009), théOregon Supreme Court established a

threestep methodologyfor determining legislative intent. First, this Court examines dkeand
context.ld. at 171. Second, this Court may examine the statute’s legislative histtoay.171.
Third, this Court “mayresort to general maxims of statutory construction to aid in resolving the
remaining uncertainty” if the legislative intent remains unclear aféefir$t two stepsid.

“[T]he text of the statutory provision itself is the starting point forrprietation and is

the best evidence of thegislature’s intent."Portland Gen. Elec. Co. Bureau of Labor &

Indus, 317 Or. 606, 611 (1993) (citatiomsnitted), overruled in part byGaines346 Or. at 174
72. As indicated above, “futile” is not defined. Defendant,atience on th@xford Online
Dictionary (2014), defines “futile” as “incapable of producing any useful result; poiritless.
Mem. in Supp. of Def.’s Mot. Summ. J. 11, ECF N@. Plaintiff does not ontest the accuracy
of this definition, but argues that “futile” need be read in light of theeestibsectionBecause

defendant’s defintion of “futile” is reasonable, this Court adoptSaePortland Gen. Elec. Co.

3170r. at611 (“[ W]ords of common usage typically should be given their plain, natural, and

ordinary meaning.” ditation omitted)). As to the broader subsectiodR 839-006:0130(7)

provides:

(7) When the injured worker has not made demand for reinstatement to the
former position becaugke employer has made it known to the worker that
reinstatement will not be considereglven if a suitable position is vacant,
and that an actual demand would thiyee be futile the division will deem

the worker to have made timely demand.
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(emphasis addedJhus,OAR 839006:0130(7) requires a plaintiffto demastrate that: (1) “the

employer hasnade it known” to plaintiff that reinstatement would not be considered and (2)
“that an actual demand would therefore be futile.”
The term “reinstatement,” like the term “futile,” is not definedhe statute or

administrative rules. Plaintiff, in refi@e on theMerriam\Webster Online Dictionar§2014) and

the Oxford Online Dictionary(2014), defines “reinstate” as “to put (someone) back in a job or

position that had been taken away” or “restore (someone or something) tortmeir position
or conditon.” Mem of Law in Supp. of Pl.’'s Resfp Def.’s Mot. Summ. J15, ECF No2l
Plaintiff's definition islimited to the extent that it is inconsistent with Oregon I®&e, e.g.
ORS8 659A.043(1) (“If the former position is not available, the worker shall be reiestat any
otherexisting position that is vacant and suitabi@mphasis added)). However, as noted by the
parties, it is undisputed thplaintiff's former position existed and was availabBee, e.gMem.
in Supp. of Pl’s MotPartial Summ J. 13, ECF Nol5. Collectively, these definitions require
plaintiff to demonstrate that defendant made it known to her that her rightéstbeed to her
former (available) position would nbe considered and therefore, an actual demand would be
incapable of producing any useful result; pointless

In addition to considering the text “at the first level of analysis, the coudiders the
context of the statutory provision atissue, whichuahes other provisions of the same statute

and other related statute®0rtland GenElec. Co,3170r. at611. InWilliams v. Waterway

Terminals C0.298 Or. 506, 510 (1985), ther€yonSupreme Court discussed the context and
purpose of ORS 659.415(1) the predecessor to ORPH59A.043 The Court found:

ORS 659.415(1) is phrased in mandatory terms: The worker “shall be
reinstated.” This court has previously noted that ORS 659.415, together with
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ORS 659.418, is an integral part of the legislative scheme to prohibit
employment discrimination on the basis of physical or mental handicap. As
we stated inShaw v. Doyle Milling C9.297 Or. 251, 255, 683 P.2d 82
(1984):
“The main purpose of ORS 659.415 is to guarantee that an employer
shall not discriminate against a disabled worker for exercising the
worker’s rights under the Work&rCompensation Law. This statute
is but one of a set of statutes reflecting the legislature’s concern to
prohibit employment discrimation on the basis of handicap. * * * ”
Williams, 298 Or. at 510 (citation omittediHaving briefly assessetthe “text and
context,” this Court now looks to the facts.
Plaintiff, in making her “futile” argument, relies on five uncontedteztual
events, including: (1) she was informed of defendant’s leave of absengegitdic
under@ing her wrist surgery; (2) her telephone conversation with Cunningham on
March 1, 2011; (3) her termination letter, dated March 1, 2011; (4) herdetiemg
her continued confidentiality obligations, dated March 2, 2@it(5) defendant
indicated hat plaintiff had “voluntarily quit” on paperwork submitted to the OED.
Mem. in Supp. of Pl.’s MotPartial Summ. J4-15, ECF No.15 see alssupra note
4 (declining to consider plaintiffshearsay allegatiohs Because this Court finds that
only plairtiff's March 1 correspondence, i.e., numbers two and three ali®®g to
the level of “futile,” this Court's inquiry wil focus on that correspondehce

Plaintiff's termination letter, datedarch 1, 2011, informed her that if she was

interested in reemployment after medical release, she may contact TinaoSiebal

® ORS §659.410was renumbered as OBS59A.109

°This Court briefly notes that the other factual events &twvely innocuous and provide little, if no support to
plaintiff's argument under OAB3930060130(7) See, e.gLaFord v. Kinko's, Ing.No. C\\-03-181-HU, 2004

WL 1774531, at*3,7 (D. Or. Aug. 9, 2004) (grantingaetefant summary judgment where plaintiff did not dednan
reinstatementbecause defendant hired another ComnBersiakss Representative (CBR) to perform plaintiff's
duties and plaintiff saw that individual sitting at his desk
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submit an application, and “be consideralhng with other external applicanter

any open positions that you are qualified for at the time of your applicatiors” PI.
Decl. of Counsel 22, ECF N&3-1 (emphasis added). Defendant, in response, argues
that even if this letter creates “ambiguity,” such ambiguity does rotaithe level of
“futile.” Mem. in Supp. of Def.’s Mot. Summ. J. 12, ECF N@. Defendant further
directs this Court’s attention to thiereeclaim acceptance notices sent on November
4, 2010, February 1, 201and July 21, 2011Def.’s Respin Opp’'n to PI’s Mot.

Partial Summ. B, ECF No.22. All threeclaim notices included a “Notice to Worker”
packet.Seesupranotel. This Court declines to consider the July 21, 2011 letter. That
letter, dated July 21, 2011, was receiedtkrplaintiff's reinstatement request period

expired SeeDecl. of Sarah E. Aes 5361, ECF N019-1; ORS8 659A.043(3)(E)

As to the remaining letters, plaintiff does not dispute the legal acgof the included
“Notice to Worker” packet.

As an initial matter, “Jt is plaintiff's obligation to request reinstatement.”
Manesh2007 WL 539474, at *4see als®ORSS§ 659A.043(1) OAR 839006

0130(5) OAR 839006:0150(2) It “was notincumbent upon [defendant] to assume

responsibility for ensuring that [plaintiff] return to work, or to offer [heposition.”
LaFord, 2004 WL 1774531, at *7. However, when an employer does affirmatively act,
that employer is not authorized to undermine the main purpose of thBdawe.g.
Williams, 298 Or. at 51213 (“The right to demand restatement survives any interim
discharge occurring before the worker is entitled, under the terms of tilte sta

assert that statutory right. Otherwise the statutory right . . . beuld readily

circumvented . .. .”see alsdVilson v. Tarr, Ing.No. C\\-99-1412-HU, 2000 WL
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1292590, at *1AD. Or. Sept. 8, 2000) (“[I]t is preposterous to think that the law
would require her to show up on July 3, 1998, to ‘claim’ her ‘reinstatement’ rights
when she had already been told that the purchasing agent position was no longer
hers.”).

Defendant, thwugh Cunningham, informed plaintiff via telephone conversation and
termination letter that she “may” reapply for her former position on getitive basisSeePl.’s
Decl. of Counsel 22, ECF N@3-1 (“You will be considered, along with other external
applicants, for any open positions that you are qualified for at the time o&pplization.”).

This correspondence mischaracterized plaintiff's reinstatement egitplaced her on an equal
footing with all other applicants. Such correspondence, even if buttressed by a peedouste
characterization of the law, constitutes a manipulation, that if ckele “permits an employer
to vitiate the mandate of [ORS 659A.043] and to thwart the brdegislative schemeShaw
297 Or. at 255Defendant canngtrovide general, but accurate statements of $&&, e.gDecl.
of Sarah E. Ames 63, ECF Nt&-1. (“In most caseshe Oregon Civil Rights Law geires
companies .. . to reinstate a permanent worker when the worker’s dochas.approved return
to regular work . . . .{femphasis added)and thercontemporaneously with terminatioprovide
specific, mischaracterizations of the laRefendanthaving sent such correspondenceade it
known toplaintiff thatreinstatemenivould not be considered . . . and that an actualadel
would therefore béfutile.” *° Accordingly, plaintiff is GRANTED summary judgmerin her
claim underORS §659A.043

CONCLUSION

9 Defendantargues that plaintiff may have been rehired ompetitive basisSeeMem. in Supp. of Def.’s Mot.
Summ. J. 12, ECF N&7. However, even had plaintiff been hired on a competitagishsuch a hiring decision
would not constituteeinstatemerds articulated uret Oregon law.
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For these reasons, plaintiff’'s motion for partial summary judgme@g Eo.12, is
GRANTED IN PART and DENIED IN PART, and defendant’s motion for sumnadgment,

ECF No.16, is GRANTEDIN PART and DENIED IN PART

IT 1S SO ORDERED

DATED this 12th day ofJune 2014.

/s/ Michael J. McShane
Michael J. McShane
United States District Judge
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