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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MIKEL D. POE, “\I

P laintiff, Case No. 63-cv-01204MC

V. OPINION AND ORDER

CAROLYN COLVIN, >'
ACTING COMMISSIONER OF SOCIAL
SECURITY

Defendant

J

MCSHANE, Judge:
Plaintiff brings this actiounder42 U.S.C8 405(g) to obtain judicial review of the final
decision of the Commissioner of Social Security denying plaintiff smclar disabilty insurance

benefitsand supplemental security income
After the ALJ’s decision, plaintiff submitted new evidence to the Agp€aluncil. The

Appeals Council considered the evidence and concluded the new evidence did not justify
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changing the ALJ’s decision. TR 2. Regarding an August 10, 2012 evaluation frorati2rsB
the Appeals Council stated, ‘[tjhe Administrative Law Judge decided ysertheough
February 24, 2012. This new information is about a later time. Therefdoesitnot affect the
decision about whether you were disabled beginning on or before February 24, 2012.” TR 2.
As the Appeals Council considered the new evideng pitoperly before the district
court as part of the administrative recdddewes v. Comimof Soc. Sec. Admin682 F.3d 1157,
1163 (9th Cir. 2012). The Appeals Council erred in concluding the new evidence difenot af
the determination of whether plaintiff was disabled on or before February 24, 2012.
During a February 16, 2012 examinatiddr. Buttersconcluded plaintiff had a “nonunion
at the fracture site in the proximal portion of the middle third where dite pllled off[.]” TR
485. Xrays revealed the “plate pulled off the proximal shaft and broken screwsdusffect
on the dital screws as well.” TR 486. Dr. Butters noted ‘[ijt is unclear wherhardware
failed.” TR 486.
Following the ALJ’s February 24, 2012 decisid. Butters notedhis opinion in a
March 22, 2012 lettethat plaintiff “is to be considered disabled from this injury from any
physical work for 12 months, and perhaps wil have permanent loss of function ghthepper
extremity. This originated 2 years ago from a motor vehicle accidentewkesustained an open
fracture of the shaft of the humerus .”. TR 471. Evidence that the screws and plate in
plaintiff's humerus had failed prior to the ALJ’s February 24, 2012 decmibith was never
before the ALJ, could have impacted the ALJ’s decision regarding whetheffplamns
disabled. The evidence wd have impacted the ALJ’s view of much of the other evidence in the
record, such as Dr. Kalidindi's opinion, or even the ALJ’s view of plamtiiwn credibilty. For

instance, the evidence could have supported plaintiff's testimony at theaRe®yr2012 hearing
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that hehad difficulty liftihg even a cup of coffee with his right ariiR 54. On the other hand,
the ALJ could conclude Dr. Butters’s February 16, 2012 evaluation and additatehce does
not compel a finding of disabilty as plaintiff dewed to have “good opening and closing of the
hand,” with some range of shoulder motion. TR 486.

| take no view on whether Dr. Butters’s opinions mandate a finding of disabiiryly
note the additional evidence could have impacted thBsAdecision Additionally, if the ALJ
concludes the additional evidence in fact points to plaintiff being disabled lwafore February
24, 2012, the disabilty onset date remains an outstanding issue.

As the Appeals Council erredin concluding the additional eve&lefid not impact the
ALJ’s decision, this matter is remanded for the ALJ to review and vie@ladditional evidence,
and to determine if the additional evidence impacts any of the ALJ’s orfgidadgs and
conclusions.

IT IS SO ORDERED.

DATED this 13h day of November 2014

/s/Michael J. McShane
Michael McShane
United States District Judge
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