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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DEBRA MARIE NELSON , Case N06:13cv-01293SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN
Acting Commissioner of Social Security,

Defendant.

Kathern Tassinari and Mark Manning, HARDER, WELLS, BARON & MANNING, RP474
Willamette Steet Suite, 200, Eugene, OR, 974@if. Attorneys for Plaintiff

S. Amanda Marshall, United States Attorney, and Ronald K. Silver, AssistaetilBiates
Attorney,UNITED STATES ATTORNEY'’S OFFICE District of Oregon, 1000 S.W. Third
Avenue, Suite 600, Portland, OR 97201-2902; L. Jamala Edwards, Special Assistant United
States Attorney, OFFICE OF THE GENERAL COUNSEL, Social SecAwtyinistration,701
Fifth Avenue, Suite 2900 M/S 221A, Seattle, WA 98104-7075. Of Attorneys for Defendant.
Michael H. Simon, District Judge.

Debra Marie Nelsort‘Plaintiff’) seeks judicial review of the final decision of the

Commissioner of the Social Security Admingion (“Commissiong) denying her application

for disability insurance benefi{sDIB”) and supplemental security incomé&@gI'). Because the
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Commissioner’s decision was based on the proper legal standards and supported ttyasubsta
evidence, the dedmn is AFFIRMED.

STANDARD OF REVIEW

The district court must affirm the Commissioner’s decision if it is based on the prope
legal standards and the findings are supported by substantial evidence. 42 U.S.C. § 405(g);
seealso Hammock v. Bowe879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidenoedns
“more than a mere scintilla but less than a prepondetdi@a; v. Comm’r Soc. Sec. Admin.
554 F.3d 1219, 1222 (9th Cir. 2009) (quothwgdrews v. Shalaléb3 F.3d 1035, 1039
(9th Cir. 1995)). It meanssuch relevant evidence as a reasonable mind might accept as adequate
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to more than one rational interpretation, the
Commissioner’s conclusion must be uph&drch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the evidence are insignificant if the Ciomés’'s
interpretation is a rational reading of the record, and this Court may not selsgijudgment
for that of the CommissioneBee Batson v. Comm’r of the Soc. Sec. Admin.
359 F.3d 1190, 1193 (9th Cir. 2004DA] reviewing court must consider the entire record as a
whole and may not affirm simply by isolating a specific quantum of supporting eeiden
Ornv. Astrue 495 F.3d 625, 630 (9th Cir. 2007) (quotRgbbins v. Soc. Sec. Admin.
466 F.3d 880, 882 (9th Cir. 2006) (quotation marks omitted)). A reviewing court, however, may
not affirm the Commissioner on a ground upon which the Commissioner did ndtretge

also Bray 554 F.3d at 1226.
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BACKGROUND
A. Plaintiff's Application

Plaintiff, Debra Marie Nelson, was born on May 25, 1969 in Salem, Oregon. AR 157,
319. She was 35 years old at the alleged disability onset date and is currentlys48d/Sie
grew up with her biological parents in Salem and her parents divorced when shite@asAR
319. Plaintiff remains extremely close with her mother, while her father mnged a part of her
life. Id. She married at eighteeand stayed with her husbafwl elevenyears.d. She and her
ex-husband have two children, a daughter and aldoAfter her divorce, Plaintiff let the
children stay with her husband because stesh’t able to take care of [hersélfld. According
to Plaintiff's Work History Report, her pawork includegobs as an accounts maintenance
clerk, administrative assistan@ashier, executive assistant, housekeeper, medical records
technician, and office speciali$t AR 201-02.

Plaintiff protectively filed a Title Il application for a periad disability andDIB on
April 8, 2009.AR 157. She also protectively filed a Title XVI application 8lon September
8, 2011. AR 168. In both applications, Plaintiff alleged disability beginning September 14, 2004.
AR 181.Specifically, Plaintiff allged disability due to depression,dmtar Il, fibromyalgia, and
back injuriesld.. Plaintiff requested a hearing aftegrlapplications were denied initiakiyd
upon reconsideration. AR 119-23; 128-33. On November 17, 2011, after holding a hearing,
Administrative Law Judge ALJ”) Anthony L. Johnson, Jr. found Plaintiff not disabled. AR 28.
Plaintiff appealed the ALJ’s decision to the Appeals Council and her appeal was @enie
May 30, 2013, making the ALJ’s decision the final decision of the CommessidR 1-4.

Plaintiff now seeks judicialeviewof that decision.
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B. The Sequential Analysis

A claimant is disabled if he or she is unabledngage in any substantial gainful activity
by reason of any medically determinable physical or mental impairmect wh. has lasted or
can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C.

8§ 423(d)(1)(A). “Social Security Regulations set out a fitapp sequential process for
determining whether an applicant is disabled withinntieaning of the Social Security Att.
Keyser v. Comm’r Soc. Sec. Adm&48 F.3d 721, 724 (9th Cir. 201%ge als®0 C.F.R.

88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The five-step sequential
process asks the following series of questions:

1. Is the claimant performingsubstantial gainful activity20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(4)(i). This activity is work involving
significant mental or physical duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910. If the claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(4)(i the claimant is not performing
substantial gainful activity, the analysis proceeds to step two.

2. Is the claimaris impairment severé under the Commissioney’
regulations? 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii)). An
impairmentor combinéion of impairmentss “severé if it significantly
limits the claimarits physical or mental ability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lasted or be expectedstofdr a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.909. If the
claimant does not have a severe impairment, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant hasevere
impairment, the analys proceeds to step three.

3. Does the claimafg severe impairmefitneet or equal”’ one or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,
then the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@ntinues. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
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claimants “residual functional capacity* RFC’). This is an assessment
of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e), 404.154&£))416.920(e),
416.945(b)tc). After the ALJ determines the claimaRFC, the analysis
proceeds to step four.

4. Can the claimant perform his or her “past relevant weriti this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iv). If the claimant cannot perform
his or her past relevant work, the analysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numbers in the national economy? If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimant cannot perform such work, he or
she is disabledd.

See also Bustamante v. Massana62 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoat 953;see also
Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burden of proof at step Tigekett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant can perform other work that exists in agnific
numbers in the national economyaking into consideration the claimant’s residual functional
capacity, age, education, and work experiénick; see als®0 C.F.R. 88 404.1566, 416.966
(describing‘'work which exists in the national economyif the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). If, however,
the Commissioner proves that the claimant is able to perform other work exissiggificant
numbers in the national economy, the claimant is not disaBlesfamante262 F.3d at 953-54;

Tacketf 180 F.3d at 1099.
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C. The ALJ's Decision

At step one, the ALJ found Plaintiff had not engagedsubStantial gainful activity
since her alleged onset daif September 14, 2004. AR 16. Althoujaintiff's average
earnings from 1999 through 2004 exceeddt is consideredubstantial gainful actity, after
the alleged onset daberwork activity did not rise to the level of substantial gainful activity. At
step two, the ALJ found Plaintiff had the following severe impairments: chnamicdr strain,
chronic cervical strain, fiboromyalgia, major depressive disorder, dysthyisocder, and social
phobia.ld.

At step three, the ALJ determined that through the date last insured, Plathtiitdiave
an impairment or combination of impairments that met or medically equaled the seferity
of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. AR 17. Next, the ALJ
formulated the Plaintiff's RFC during the relevgetiod In determining Plaintiff's RFC, the
ALJ evaluatedand relied uporestimony and evidence from Plaintiff, Plaif$ mother, Oregon
Vocational Rehabilitation Services, John Hagen, D.C., chiropractor Hiro MatsunoNdeadje,
FNP, Paul Curtin, M.D., Sarah Sheffield, FNP, DeWayde Perry, &yhara Bryson, FNP,
Beth Blumenstein, M.D., and State agency egaminirg consultants. After reviewing the
evidence, the ALJ determinedattPlaintiff had the residual functional capacity to perform light
work. AR 20. Sheamot crawl or climb ladders, ropes, or scaffolds, but she can balance, stoop,
kneel, crouch, and climampandstairs occasionallyd. She cannot interact with the public,
coworkers, or supervisors more than occasionklyPlaintiff also must have reasonable access
to indoor restroom facilities for catheterizatiolts.

At step four, based on the testny of a vocational expert(E”), the ALJ found
Plaintiff is capable of performing past relevamrk as a medical records clerk or an office

specialist llbecause this work does not require the performance of metated activities
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precluded by the ciaant's RFC. AR 25. In the alternative, the ALJ found that considering
Plaintiff's age, education, work experience, the VE testimony, andflas there were jobs
existing in significant numbers in the national economy Ehaintiff could perform. AR 26-27.
Based on these findings, the ALJ concluded that Plaintiff was not disabled.

DISCUSSION

Plaintiff argues that the ALJ erred by: @iycrediting Plaintiff’'s subjective complaints;
(2) failing to credit the opinion of Richard BrowningMHNP,a treatingnurse practitioner; and
(3) finding that Plaintiff retains the ability to perform her past work. EBaghhment is addressed
in turn.

A. Plaintiff's Credibility

Plaintiff argues that the ALJ erred by discrediting her subjective symigstrmony.
There is @wo-step process for evaluating the credibility of a claimant’s own testimanyt #ie
severity and limiting effect of the claimant’s symptoMasquez v. Astru&72 F.3d 586, 591
(9th Cir. 2009). First, the ALJtiust determine whether the claimant has presented objective
medical evidence of an underlying impairment which could reasonably be ekpept®duce
the pain or other symptoms allegetifigenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir. 2007)
(citation and quotation marks omitted). When doso, the claimarineed not show that her
impairment could reasonably be expected to cause the severity of the symgtoas siieged,;
she need only show that it could reasonably have caused some degree of the sy@mpoden.”
v. Chater 80 F.3d 1273, 1282 (9th Cir. 1996).

Second, if the claimant meets the first test, and there is no evidence of malingereng, ‘th
ALJ can reject the claimant’s testimony about the severity of her symptdynisyooffering
specific, clear and convincing reasons for doing darigenfelter 504 F.3d at 1036 (quoting

Smolen80 F.3d at 1281). It is “not sufficient for the ALJ to make only general findings; hte mus
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state which pain testimony is not credible and what evidence suggests themsnaptanot
credible’ Dodrill v. Shalala 12 F.3d 915, 918 (9th Cir. 1993). Those reasons must be
“sufficiently specific to permit the reviewing court to conclude that the ALhdlicrbitrarily
discredit the claimant’s testimoriyOrteza v. Shalala50 F.3d 748, 750 (9th Cir. 1995)t{ieg
Bunnell v. Sullivan947 F.2d 341, 345-46 (9th Cir. 199&h(bany).

In weighing the claimant’s credibilityhe ALJ may consider objective medical evidence
and the claimant’s treatment history, as well as the claimant’s daily activitidsyeeard, and
the observations of physicians and third parties with personal knowledge of thantlai
functional limitationsSmolen80 F.3d at 1284. The ALJ may not, however, make a negative
credibility finding*“solely becausethe claimant’s symptom testony “is not substantiated
affirmatively by objective medical evidentdrobbing 466 F.3d at 883.

Further, an ALJ “may consider . . . ordinary techniques of credibility evaluation,as
the reputation for lying, prior inconsistent statements concerning the sysjptonother
testimony by the claimant that appears less than caaid] unexplained or inadequately
explained failure to seek treatment or to followesgribed course of treatménEmolen 80
F.3d at 1284. For instance, the ALJ maysidar inconsistencies either within the claimant’
testimony or between the teatny and the claimant’'s condudurner v. Comm’r of Soc.

Sec, 613 F.3d 1217, 1224 n.3 (9th Cir. 2010). Other valid considerations induexplained
or inadequately explained failure to seek treatment or to follow a prescribee cdur
treatment” Tommasettv. Astrue 533 F.3d 1035, 1039 (9th Cir. 2008) (quotBigolen 80 F.3d
at 1284), andwhether the claimant engages in daily activities inconsistent with the alleged

symptoms) Lingenfelter 504 F.3d at 1040’he ALJ’s credibility decision may be upheld
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overall even if not all of the ALJ’s reasons for rejecting claimant’s testimony are uphetke
Batson 359 F.3cht 1197.

In this case, the ALJ found that Plaintiff's medically determinable impairments could
reasonably be expected to produce Plaintiff's alleged symptoms. AR 23. Based ondhe over
evidencan therecord,however, the ALJ found claimant’s statements concerning the intensity,
persistence, and limitg effects of these symptoms were less than fully credible for the
following reasons: (1Plaintiff was terminated from at least one provider’s care due to a
violation of her pain contract, and she thied about that dismissal to her next provider;

(2) Maintiff's reported level of pain medication use was inconsistent with the allegedty of
her pain given that she testified her pain reached a level of severity rgqueeof pain
medications on a less than daily ba&33;Plaintiff asserted thdter primary obstacle to work
was her depression, however she described her depression as lifelong and it haemigdpre
her from earning at or above substantial gainful activity levels in the(gaBaintiff's
continued focus on back pain despite being informed by multiple providers that her spine was
completely normal, in addition to other comments by medical providers, suggésitaif may
tend to exaggerate her symptorf®;Plaintiff failed to avail herself of treatment that would
alleviate hefibromyalgia symptomsand(6) there was a complete lack of objective medical
findings to support the claimant’s degree of subjective allegatdamitiff contends that the
ALJ improperly rejected her testimony because the redsm®vided were notlear and
convincing.

1. Pain management contract violation

Regardinghe issue of her pain contract and honesty, Plaintiff notes that the ALJ was
referring to Dr. Blumenstein’s termination of Plaintiff from the Wellness Rwradrecause she

was using marijuaa while taking narcotic$laintiff then points out thalfter termination she
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begantreatment with Nurse Practitioner Barringt8hulenberger, DNP, ANP, FNP, who
prescribed oxycodone, whi¢Haintiff used more sparingly. It is unclear to the Court haesé¢h
statements rebut the ALJ’s findings of dishonesty. The record dPlawvsiff was terminated
from Dr. Blumenstein’aNVellness Progrardue to her marijuana us&R 778-79. The record also
shows that on November 23, 20 Raintiff reportedo Ms. Barringon-Shulenbergethat”[s]he
had been on chronic pain management contracts . . . in the past and haserayane against
them? AR 828.To determine whethalaimant's testimony regarding the severity of her
symptoms is credible, the ALJ may utilizerlinary techniques of credibility evaluation.”
Smolen80 F.3d at 1284. The Court finttsat Plaintiff's dishonesty regarding her termination
from the wellness program was a clear and convincing reason to discredgtimony

2. Conservative treatment

With respecto Plaintiff’'s reported level of pain medication use compared to the alleged
severity of her pain, Plaintiff concedes she was only taking pain medication whesirheas
severe but argueshather depression is more debilitating than her back pain. This argaiaent
fails to directly addresthe ALJ’s reason for discrediting Plaintiff. According to the ALJ,
Plaintiff's level of treatment suggests her impairments do not result in significastidnal
limitation that precludes her from engagjiim basic work activity. An ALJ’s inference that a
claimant’s pain is naastotally disabling as she reports in light of the fact that she did not seek
an aggressive treatment programHter ailmentss a permissible inferenc€eeParra v. Astrue
481 F.3d 742, 750-51 (9th Cir. 2007) (stating tleatidence of ‘conservative treatment’ is
sufficient to discount a claimant's testimony regarding severity of an impdieee also
Meanel v. Apfell72 F.3d 1111, 1114 (9th Cir. 1999) (rejecting subjective pain complaints
where petitionés “claim that she experienced pain approaching the highest level imaginable

was inconsistent with the ‘minimal, conservative treatment’ that she retgived
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Plaintiff reported to the Commissioner tidaintiff's back pamn limits her ability to work.
AR 181. Specifically, she reported thegrback pain interferes with driving, sitting, standing,
lifting five pounds, and sitting or standing for more than an Hduln addition, Plaintiff
reported that since being in a e&cidentshe has been in “constant paitd’ Yet at thehearing,
Plaintiff testified that she takes medication for back paiaybe once every two weélkand that
her 30-day supply can last four of five months because she doesn’t take the medication “ve
often.” AR 78.Because Plaintiff's reported limitations due to back pain are inconsistent with th
level of treatment sheeceivesconservative treatment was a clear and convincing reason
provided by theALJ to discredit Plaintiff's reported limitaticn

3. Evidence relating to Plaintiff’'s depression

TheALJ also discredited Plaintiff's testimony because PlaintdBpressionheralleged
primary obstacle to worlhas been lifelongndit did not prevent her from earning at or above
substantial gainful activity levels in the pa&R 24.Plaintiff testified that she began taking
mediation for her depression 19 years ago, and that her depression began migitteitier
ability to work “at birth? AR 79, 181. Plaintiff argues that while her depressias heen
lifelong, it was aggravated by the added challenge of physical painvaftendtor vehicle
accidentsPlaintiff's Work History Report lists sixteen jobs between November 1990 and
September 2004. AR 201-02. The motor vehéaeidents occurred in & 2003 and
November 2006. AR 292, 385. The ALJ noted that in May 2@Xhte afteboth motor vehicle
accidentsPlaintiff was able to put a wedding together for a friend. AR 9A&ALJ alsonoted
Plaintiff's repeatedstatemergthat she wanted to move out of her mother’'s home and find a
home of her own. AR 971, 1035.

On September 5, 2006, Plaintiff visited Dr. Jerry Fisher. Her chieilaintempliant

was a stiff neck. AR 379. During this visit, Plaintiff informed Dr. Fisher thatwas let go from
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her job in part because following the 2003 motor vehicle accidence she missed moleawork t
before the accident. She stathdtthe reason for her time loss wakepressiohand that she
feels the acciderftmay have made her depression, which she hakdraghtire life, worsé.ld.
Two months later, in November 2006, Plaintiff was involved in another car accident. AR 385-86.
In January 2011, howevdr|aintiff reported she believes medication helped her feel better
emotionallyand because her physicalp# better managed, her overall mood has improved.
AR 948. During a visit with Mr. Browning in April, 2011, Plaintiff reported that hraetis are
working better than any combo ever and my pain and mood are better than ever.” AR 978. In
May of 2011, when Plaintiff reported she was putting a wedding together for a fivend, s
reported marked improved mood and anxiety. AR 971.

In finding that Plaintiff did not adequately demonstrate how her lifelong demndssd
deteriorated to the point where she is uaab perform substantial gainful activiéag she did in
the pastthe ALJ cited both statements regarding Plaintd&édy activities and noted that the
record indicatedPlaintiff’'s physical paircan bemanagedvith medication. AR 24. Thus, the
ALJ’s credibility findings relating to Plaintiff's lifelong depression were @aable and
supported by substantial evidence in the record.

4. Symptom exaggeration

The ALJ also found Plaintiff “may tend to exaggerate her symptdiohs&’s an example
the ALJ noted that in May 2003 Plaintiff presented to the ER with complaints of neck pain and
stiffness the day after @ported motor vehicle accident, but an objective examination was
essentially normal and anray of her spine was negative. AR 21, 294-96. In additt@ALJ
noted that in March 2006, Plaintiff took a psychological evaluation that was deemed invalid due
to an “unusually large number of extreme items in the deviant direction; and iméfiste and

exaggerated response pattern is possibie.304.
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Plantiff argues that while the MRI of her back showed no disc protrusion, her complaints
do not conflict with her diagnosis of a chronic cervical and lumbar strain, a contiotié
ALJ found to be aseveré impairment at step twd-urther, Plaintiff agues that it is difficult to
determine the extent to which her pain is caused by the back strains verduwsrnydigia,
another condition the ALJ found to beeVere. Plaintiff also asserts that her perception of pain
is influenced by her depression and the depression is affected by the fibrorapalgiaains.
She points to a psychological evaluation performed by Sharon Bdatka)in which
Dr. Beickel opinesafter performing the same evaluation that was previously deemed invalid,
that”[tjhere doesiot appear to be malingering involved, she has not exaggerated her symptoms
as a plea for help and her attending, understanding and persistence irsetieilivithin
normal limits” AR 321.Becausér. Beickel's testing, performed after the invalied
evaluation, showed no signs of symptom exaggeration, amdi®ea normal examination and
x-ray does nohecessarilyneanthat Plaintiff was not in pain, the Court finds the ALJ’s
credibility findings based on symptom exaggeration were not supported by sabstadence.

5. Failure to follow treatment recommendations

The ALJconcludedhat Plaintiff has failed to avail herself of treatment that would
alleviate her fiboromyalgia symptoms, becasbkehas failed to engage in the level of exercise
neededo help manage her pain. AR 24. Plaintiff points to Dr. Beickel's evaluation in which
Plaintiff reported that she exercises by walking, but that it bothers Herdmashe tries to do
stretches and siips. AR 320. In addition, Plaintiéfrgues that her exercising became more
frequent and regular in 2010-11 with the use aflaler,” but that her depression makes
exercising difficult because it reduces her motivation, energy, and ambitiochLA‘ may
consider . . . unexplained or inadequately explafagdre to seek treatment or to follow a

prescribed course of treatmérdmolen 80 F.3d at 1284 laintiff in this casghoweverhas
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provided an adequate explanation for why she did not always exercise to the degree
recommended. Furthehe record demonstrates that aféaintiff began using &glider,” rather

than walking, she began exercising more regularly. AR 951, 961, 1026, 1035, 1053, 1346, 1368.
Thus, the ALJ’s conclusion that Plaintiff is not fully credible becausdasleel to avail herself

of treatment is not supported by substantial evidence in the record.

6. Conclusion

A court need not uphold all of an ALJ’s reasons for discrediting a claimant, so long as
substantial evidence supports the ALJ’s decidBaison 359 F.3cat1197. In thiscasethe ALJ
provided several reasons supportedgblystantial evidence for discrediting Plairgiffymptom
and limitations testimony

B. Richard Browning

Plaintiff argues the ALJ failed to give clear and convincing reasons fatingehe
opinion of Richad Browning, Plaintiff's treating psychiatric mental health nurse practitiédyeer
of August 2011, Mr. Browning was managing Plaintiff’'s psychotropic medication aad w
seeing her approximately every six weeks or as needed. AR 1107. According to the ALJ
Mr. Browning'’s opinion deserved less than full weight for five reasons: (1) Mr. Browsimgf i
an acceptablenedical source; (2) his opinion did not provide objective findings to support its
conclusions; (3) his opinion relied solely on the claimant’s subjective reporting, Wki&tiLg
found less than fully credible; (4) his opinion did not attempt to explain why theaciaimad
been capable of substantial gainful activity in the past despite her depressi(s);asdpinion
did not provide any evidence to support tit claimant'sdepressive symptoms had worsened
since she ceased working. AR 25.

Under the applicable regulations, only licensed physicians and certain otheedualifi

specialists are consideréfd]cceptable medical sourcég0 C.F.R. § 404.1513(a3ee also
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Social Security Ruling‘SSR') 06-03p.Available at2006 WL 2329939 (Aug. 9, 200@Jefining
“acceptable medical sourtes licensed physicians, licensed or certified psychologists, licensed
optometrists, licensed podiatrists, and qualified speech pathologists). Otlierchealproviders
who are not acceptable medical sourcesuch asnurse practitioners, physician assistants,
licensed clinical social workers, naturopaths, chiropractors, audiologidtf)enapists,are still
considered fedical sourcéunder the regulations, and the ALJ can use these other medical
source opinions in determining the “severity of the individual's impairment(s) and htfects
the individual's ability to function.” 20 C.F.R. § 404.1513@Bcause Mr. Browning is a nurse
practitioner, he is considered an “otherédical source.

To reject the competent testimony‘other medical sourcebke Mr. Browning, the
ALJ need only give “reasons germane to each witness for doinlylsbria v. Astrue674 F.3d
1104, 1111 (9th Cir. 2012) (quotidgirner v. Comm'r of Soc. Se613 F.3d 1217, 1224
(9th Cir. 2010)). In rejecting such testimony, the ALJ need not cite the speciicismong as
“arguably germane reasdrfsr dismissing the testimony am®ted, even though the ALJ does
“not clearly link his determination to those reasons,” and substantial evidence stippéits's
decisionLewis v. Apfel236 F.3d 503, 512 (9th Cir. 2001). The ALJ also mdsaW inferences
logically flowing from the gidence.” Tommasetti533 F.3d at 1040 (quotirfample v.
Schweiker694 F.2d 639, 642 (9th Cir. 1982)).

The ALJ gave less than full weight to the opinion of Mr. Brown&ig.26. The record
contains both a “Medical Opinion Lettesthd a mental residential functional capacity assessment
form provided to Mr. Browning by Plaintiff's attorney. AR 1106-13the letterMr. Browning
identified a diagnosis of major depressive disorder with anhedonia, anxiety, and panic

symptoms. AR 1108. He indicated that #¢n@apairments caused Plaintiff to isolate at home
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most days, to have poor ability to cope around others, and to have elevated anxiekyandvor
social settingsld. Mr. Browning concluded that it igd]oubtful [Plaintiff] will be able to sustain
even asimple, low stress job for the foreseeable futuic.Mr. Browning alsocompleteda
mental residual functional capacity assessm&R 1111-13He identified marked limitations in
almost all areas of understanding and memory, sustained concentratersiaténce, social
interaction, and adaptatiolal.

Opinions on a check-box form or form reports, which do not contain significant
explanation of the basis for the conclusianaybeaccorded little or no weigh&eeHolohanv.
Massanarj 246 F.3d 1195, 120Bth Cir.2001) (permitting an ALJ to discredit medical
opinions that “merely check[ ] boxes without giving supporting explanatio@sdne v. Shalala
76 F.3d 251, 253 (9th Cir. 1996L(J may “permissibly reject... checkoff reports that [do] not
contain any explanation of the bases of their conclusions”). The ALJ cartbanet discussd
Mr. Browning’s opinion. The ALJ rejected Mr. Browning’s opinion, in part because it did not
provide objective findings to support his conclusions. ARTX&ALJ noted that when provided
an opportunity in the residual functional capacity assessment to desspeets of the medical
history, clinical and/or laboratory findings, diagnoses, symptoms, treatnesctriped with
response, and prognosis upon whiahabove assessment is basstt. Browning left the form
blank. AR 19, 1113. This omission is a germane reason for giving less thaeifyikto Mr.
Browning’s opinionSee, e.gBayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005);
Connett v. Barnhart340 F.3d 871, 875 (9th Cir. 2003ge als®0 C.F.R. 88 404.152(d)(3),
416.927(c)(3) (indicating that weight afforded a physician’s testimongraigpon “the degree to

which they provide supporting explanations for their opiniorie”}his case, Platiff’s attorney
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provided Mr. Browning with an opportunity to provide a detailed explanation, and he deolined
do so.

Plaintiff argues Mr. Browning’'s special knowledge of Plairglibuld overcome the fact
that he is not andcceptable medical sourt&@he ALJ noted, howevethat Mr.Browning’s
opinion does not explain hoRlaintiff was capable of substantial gainful activity in the past and
does not provide evidence to support a conclusion that Plaintiff's symptoms restheaafter
she ceased workin AR 25. Additionally, Mr. Browning’s special knowledge of Plaintiff does
not overcome the conclusory nature of Mr. Browning’s opinion or the fact that Mr. Browning
largely relied on Plaintiff's subjective reporting, which the ALJ properntbto be less than
fully credible.Despitethe fact that Mr. Browningreated Plaintiff for more than two and a half
yearsthe ALJ’s reasons for giving less than full weight to Mr. Browning’s opiai@n
supported by substantial evidence in the record.

C. The ALJ's Reddual Functional Capacity and Disability Findings

The ALJ found that Plaintiff can perform her past relevant work as a medioadise
clerk or an office specialistd. Plaintiff argues that this finding conflicts with the evidence that
the ALJ improperlyejected. SpecificallyRlaintiff argueghatthe testimony oMr. Browning
and Plaintiff establishes her inability to perform her past relevant workuBedhe Court finds
that the ALJE conclusions discrediting the testimony of Plaintiff and Mr. Brigrare
supported by substantial evidence in the record, the @tiurhs the ALJ'SRFC determination
anddisability findings.

1
1
1

I
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CONCLUSION

The Commissioner’s decision that Plaintiff is not disabled is AFFIRMED.
IT IS SO ORDERED.
DATED this2nd day oiDecember2014.

/s/ Michael H. Simon

Michael H. Simon
United States District Judge
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