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JELDERKS, Magistrate Judge:

Plaintiff Kay Ann Nabis-Smith brings thaction pursuant to 42.S.C 8405(g) seeking
judicial review of a final desion of the Commissioner of Social Security (the Commissioner)
denying her applications fouplemental Security Income%§ and Disability Insurance
Benefits (DIB) under the Social Security Act (thet). Plaintiff seeks an Order remanding the
action to the Social Security Agency (the Agenfty an award of benefits. In the alternative,
Plaintiff requests that the Cduemand for further proceedings.

For the reasons set out belowe thommissioner’s decision is affirmed.

Procedural Background

Plaintiff filed her applications for SShd DIB on January 7, 2010, alleging she had been
disabled since January 1, 2000.

After her claims had been denied irll{iaand on reconsidernain, Plaintiff timely
requested an administrative hearing.

On April 30, 2012, a hearing was held befédministrative Law Judge (ALJ) Ted

Neiswanger. Plaintiff and Nap@loom, a Vocational Expert &), testified at the hearing.
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In a decision dated May 8, 2012, ALJ Neisgar found that Plairfiwas not disabled
within the meaning of the ActThat decision became the firdecision of the Commissioner on
June 17, 2013, when the Appeals Council deniechtfes request for review. In the present
action, Plaintiff challenges that decision.

Background

Plaintiff was born in 1967 and was 44 yeald at the time of th ALJ’s decision. She

graduated from high school, has a college edoicaéind has past relevant work as a teacher.

Disability Analysis

The ALJ engages in a five-step sequentigliry to determine whether a claimant is
disabled within the meaning of the Act. 20 C.F.R. 88 404.1520, 416.920. Below is a summary

of the five steps, which also are déised in Tackett v. Apfel, 180 F.3d 1094, 1098-99 (ar.

1999).

Step One. The Commissioner determines hdrethe claimant is engaged in substantial
gainful activity (SGA). A claimant engaged in swadtivity is not disabled If the claimant is
not engaged in substantial gainful activity, @@mmissioner proceeds to evaluate the claimant’s
case under Step Two. 20 C.F.R. § 404.1520(b).

Step Two. The Commissioner determines Wweethe claimant has one or more severe
impairments. A claimant who does not have suchrgrairment is not disabled. If the claimant
has a severe impairment, the Commissioner prodeesisaluate the claimant’s case under Step
Three. 20 C.F.R. § 404.1520(c).

Step Three. Disability cannot be basellyoon a severe impairment; therefore, the
Commissioner next determines @ther the claimant’s impairmefrheets or equals” one of the

presumptively disabling impairments listedtive Social Security Administration (SSA)
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regulations, 20 C.F.R. Part 404, Subpart P, AppehdiA claimant who has such an impairment
is disabled. If the claimant’s impairment dows meet or equal an impairment listed in the
regulations, the Commissioner’s evaluation @f tkaimant’s case preeds under Step Four.

20 C.F.R. § 404.1520(d).

Step Four. The Commissioner determiwdgther the claimansg able to perform
relevant work he or she has done in the pastlafnant who can perforipast relevant work is
not disabled. If the claimant a@nstrates he or she cannot do work performed in the past, the
Commissioner’s evaluation of the claimardase proceeds under Step Five. 20 C.F.R.

§ 404.1520(f).

Step Five. The Commissiongetermines whether the claintas able to do any other
work. A claimant who cannot perform other wasldisabled. If the Commissioner finds that
the claimant is able to do other work, the Cassioner must show that a significant number of
jobs exist in the national econgrthat the claimant can do. @l€ommissioner may satisfy this
burden through the testimony ofracational expert (VE) doy reference to the Medical-
Vocational Guidelines, 20 C.F.R. Part 404bgart P, Appendix 2. If the Commissioner
demonstrates that a significant number of jekist in the national economy that the claimant
can do, the claimant is not disabled. If ther@aissioner does not meet this burden, the claimant
is disabled. 20 C.F.R. § 404.1520(g)(1).

At Steps One through Four, the burden of pisamn the claimant. Tackett, 180 F.3d at

1098. At Step Five, the burden shifts to the Cassimner to show that the claimant can perform

jobs that exist in significant numbers in the national economy. Id.
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Medical Record and Testimony

Like the parties, | will not summarize theedical record and testimony separately, but
will instead address relevant portions of that evidence in the discussion below.

ALJ's Decision

As an initial matter, the ALJ found thataiitiff last met the requirements for insured
status on December 31, 2005.

At the first step of the disability assessment procesmurel that Plaintiff had not
engaged in substantial gainful adivsince her allged onset date.

At the second step, the ALJ found that Rt had the following “severe” impairments:
post-traumatic stress disorder (PTSD), adjustrdésorder, generalized anxiety disorder,
vascular dementia, irritable bowgingirome (IBS), and mild sleep apnea.

At the third step, the ALDbtind that Plaintiff did not haven impairment or combination
of impairments that met or equaled a presuneptidisabling impairmerget out in the listings,
20 C.F.R. Part 404, Subpart P., App. 1.

The ALJ next assessed Pitdif’s residual functional capéy (RFC). He found that
Plaintiff retained the capacity fwerform less than the full range of sedentary work. He found
that Plaintiff's mental impairments narrowed thege of sedentary work that Plaintiff could do
and that

[while] she is able to be around othermayees, due to anedy, her interaction

with them should be limited to a superfidievel, and she is unable to work at all

with the general public; due to memory difficulties, she is restricted to basic

unskilled work tasks, and would not be able to reliably perform production work,
but could perform goal oriented work.
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In assessing Plaintiff's RFC, the ALJ camiéd that Plaintiff's statements regarding the
intensity, persistence, and limitirgfects of her symptoms were reyedible to the extent they
were inconsistent with the limitatns and capabilities set out above.

Based upon the testimony of the VE, at thetfostep the ALJ found that Plaintiff could
not perform any of hgrast relevant work.

At the fifth step, the ALJ found that Phaiff could perform jobs that existed in
significant numbers in the national econonfyhe ALJ cited laundry sorter, semi-conductor
wafer breaker, and nut sorter@samples of the work Plaintiff could perform. Based upon the
conclusion that Plaintiff could perform such wpthe ALJ found that Plaintiff was not disabled
within the meaning of the Act.

Standard of Review

A claimant is disabled if her she is unable “to engagesuabstantial gainful activity by
reason of any medically determin@lphysical or mental impairmewnthich . . . has lasted or can
be expected to last for a continuous penbdot less than 12 months.” 42 U.S.C. §

423(d)(1)(A). Claimants bear ti@tial burden of establishing skbility. Roberts v. Shalala, 66

F.3d 179, 182 (8 Cir. 1995), cert. denied, 517 UBL22 (1996). The Commissioner bears the

burden of developing the recor®eLorme v. Sullivan, 924 F.2d 841, 849'@ir. 1991), and

bears the burden of establishing that a claimant can perforer ‘wthrk” at Step Five of the
disability analysis processlackett, 180 F.3d at 1098.

The district court must affin the Commissioner’s decisioniifis based on proper legal
standards and the findings atgported by substantialvidence in the record as a whole.

42 U.S.C. § 405(qg); see alsmdrews v. Shalala, 53 F.3d 1035, 1039 (3r. 1995).

“Substantial evidence means more than a meréliciout less than a pponderance; it is such
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relevant evidence as a reasonable mind might aesegpdequate to support a conclusion.”
Andrews, 53 F.3d at 1039. The court must weiljlof the evidence, whether it supports or

detracts from the Commissioner’s dgoh. Martinez v. Heckler, 807 F.2d 771, 779 (.

1986). The Commissioner’s deasimust be upheld, however esvif “the evidence is
susceptible to more than one rationatrpretation.” _Andews, 53 F.3d at 1039-40.
Discussion
Plaintiff contends that the ALJ erred at SEeye of the disability analysis process both in
terms of identifying the “other work” that Plaifitwas capable of performing and in finding that
such work exists in the national economy in significant numbers.

|. ALJ’s Identifica tion of “Other Work”

As a preliminary matter, the parties agree that the ALJ’s identification in his written
decision of “laundry folder” as a job thataintiff could perfom given her RFC was a
scrivener’s error. Laundry folder was a job itieed by the VE in response to one of the ALJ’s
hypotheticals concerning an indiial who was capable of performing light work. “Addresser”
was a job identified by the VE in response toypothetical involving amdividual capable of
sedentary work, the exertional categthat is consistent with &htiff's RFC. In his written
decision, the ALJ refers to “laundry folder” by naared number of jobs in the local and national
economy but cites the Dictionao§ Occupational Titles (DOT) code for “addresser.” Because
the addresser occupation was identified by the VE, its DOT code was cited by the ALJ, and the
number of addresser jobs in the natiomal bbcal economy exceeds those of laundry folder, |
agree that the ALJ’s reference to laundry foldes scrivener’s error drconclude that such

error was harmless.
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At the hearing, the ALJ presented a series of hypotheticals to the VE each describing an
individual of Plaintiff's age ad education. The first hypothetical asked the VE to further assume
that the individual was restricted to lightegtton, detailed but not complex work tasks,
superficial interaction with other employees adnteraction with the general public. The ALJ
clarified that he interpreted “d®ted but not complex work tasks” as meaning semi-skilled work,
or work with a specific vocain preparation (SVP) level of'‘Based on this hypothetical the VE
testified that Plaintiff would be unable to perfoher past relevant wois a teacher but could
perform work such as motel cleaner, pagkine worker, and electronics worker.

The second hypothetical asked the VEdsuane all the samadtors, abilities and
limitations as the first hypothetical except thad thdividual would be limited to sedentary level
work. The VE testified that such an indiuial could perform work as an addresser,
semiconductor wafer breaker, and nut sortenegponse to inquiry from the ALJ, the VE
testified that her testimony was consistent whth DOT and this was a representative and not
exhaustive list of the work the hypothetical individual could perform.

The ALJ then asked the VE to assumetadl same factors of the first hypothetical
including a limitation to lighexertion work but to considerhypothetical individual who was
restricted to basic unskilled work tasks and “tlueognitive limitations, the individual would
not be able to reliably perform a work -eduction rate-paced job. In effect, assembly line
work.” Tr. 69. In response to this third hypotieceti the VE testified @t such an individual

could perform work as a laundry folder, bakenelworker and motel cleaner. The ALJ then

! Each job description in the DOT includes within its definition trailer an SVP componengeneral education
development (GED) component. DOT, App'x_C, available at 1991 WL 688702. A job's SVP is foctitbed on
amount of lapsed time” it takes for a typical worker to learn the job's duties. Id. A job's SV Ig/uke Agency
in classifying an occupation as unskilled, semi-skilled, or skilled. 20 C.F.R. § 416.968.
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inquired why the bakery line worker job would ro considered a prociion rate pace job.
The VE testified that it was classified as lijgicause of the standing involved but that it only
required occasional reaching and handling.

In his fourth hypothetical, the ALJ asked the ¥Econsider the same factors as the third
hypothetical except that the indivialuvould be restricted to seatary work. The VE testified
that such an individual coufaerform the previously identifiggdbs of addresser, semiconductor
wafer breaker and nut sorter. The VE went otestify that “by definition, sedentary does not
require productionype work.” Tr. 71.

Based upon the VE's testimony the ALJ conctutieat Plaintiff retained the capacity to
perform other work. As noted above, the Aligdilaundry sorter (bus assumed to have
intended to list addresser), semiconductor wiafeaker, and nut sorter as examples of
occupations Plairfficould perform.

A. “Attention to Detail”
In order to be accurate, an ALJ's hypothetioa VE must set out all of the claimant's

impairments, Gallant v. Heckler53 F.2d 1450, 1456 (9th Cir.1984) (citing Baugus v.

Secretary717 F.2d 443, 447 (8th Cir.1983)). The AlLdépiction of the claimant's limitations
set out in the hypothetical must be “accurdtdailed, and supported by the medical record.”

Tackett v. Apfel 180 F.3d at 1101. If an ALJ presentsyaothetical to & E that does not

reflect all of the claimant's limitations, the exfmetestimony has no evidentiary value to support

a finding that the claimant can perform jobghe national economy. Embrey v. Bow849

F.2d 418, 423 (9th Cir.1988).
The ALJ is responsible for determining a olant's RFC, which is the most the claimant

is able to do, considering all of the dhaint's impairments and limitations. 20 C.F.R. 88§
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404.1546, 416.946, SSR 96-5p. In carrying out this datatian, the ALJ must consider the
record as a whole, and must explainwieghing of medical adence and testimony. Iif the
ALJ's RFC assessment is basedruthe proper legal standarddais supported by substantial

evidence in the record, the coshould not set it asidBayliss v. Barnhart, 427 F.3d 1211, 1217

(9™ Cir. 2005).

Plaintiff argues that the ALJ failed to imde in both his RFC “summary statement” and
the hypotheticals he presented te YE a restriction from tasksdhrequire attention to detail.
The Commissioner argues that the ALJ’s RF€Erretion to “basic unskilled work tasks”
accounts for and is actually maesstrictive than a limitation t@ps not requiring an attention to
detail.

Plaintiff's argument is unpenasive. The attention to dethrhitation does not appear in
the RFC determination itself. Tr. 16. Furthermalespite Plaintiff's repeated arguments to the
contrary, | disagree that the Als decision reflects a finding thBtaintiff had limitations in her
ability to perform tasks requiring “attentiondetail.” In support of her argument that an
“attention to detail” limitation Bould have been included, Plafhcites a portion of the ALJ’s
discussion that follows his RFC determinati The ALJ noted that concerns regarding
Plaintiff's anxiety were ddressed by “not requirirgftention to detailed tasks, or even more
than unskilled work.” Tr. 25 (emphasis added). Here, &kieJ does not, as Plaintiff repeatedly
asserts, use the words “attention to detail.theg he references “detailed tasks.” The two
concepts are distinct. In the context of hisqading sentence, which describes a restriction to
“detailed work tasks,” his qualifation of “attention to detailedgks” with the phrase “or even

more than unskilled work,” and, in the absence of any reference to i@attémtetail” in any
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other portion of the ALJ’s decis, there is simply no supportrfthe conclusion that the ALJ
found Plaintiff limited to jobs natequiring attenbn to detail.

Based upon my review of the record anel #4LJ's decision | conclude that the ALJ’s
RFC assessment is supported by substantiabegel His decision set out a lengthy and
thorough explanation of his weighing of thedimal evidence and testimony. Plaintiff does not
challenge those findings. The ALJ's RFC detmation adequately set out restrictions
consistent with those limitations which bencluded were supped by the record.

The ALJ restricted Plaintiff to no moreath basic, unskilled work. Unskilled work
requires performance of simple dgtighat can be learned in a shiime and requires little or no
judgment._See 20 C.F.R. 88404-1568(a), 416.96&asic work activities include
understanding, remembering, and carrying out Emmstructions and making simple, work-
related decisions. See SSR 96-9P at *9. In rasigi®laintiff to basic, unskilled work, the ALJ
adequately accounted for any difficulties wathixiety, ability to make judgments on complex
work related decisions or abilitp understand, remember or caoyt complex instructions that

were supported by Plaintiff's medicalaord. See Stubbs-Danielson, 539 F.3d, 1169, 1174 (9

Cir. 2008)(RFC assessment adequaselg out a claimant's restrictioihg is congstent with the
limitations identified in the medical record).
B. “Production-rate pace”

Plaintiff contends that the ALJ’s conslan that she could work as an addresser,
semiconductor wafer breaker or nut sorter wasipported by the evidence because it was based
upon the VE’s erroneous testimony that these positions did not involve production work because

they were sedentary.
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As noted above, the ALJ posed a hypothetoablving an individuawho was restricted
to basic unskilled work tasks and “due to caigrilimitations, the individual would not be able
to reliably perform a work — production rate-pagalal In effect, assembly line work.” Tr. 69.

In response, the VE cited three light exertiorelgobs that required only occasional reaching
and handling. Tr. 70. The ALJ then asked the VE to consider the same non-exertional
limitations but also restrict the hypothetical midual to sedentary whr Tr. 71. The VE cited
the addresser, semiconductor wafer breaker ansonigr jobs and testified that “by definition,
sedentary does not requpeoduction-type work.” Id.

1. Standards

Social Security Ruling 00—4p states tha Agency relies “primarily on the DOT ... for
information about the requirements of worktlwe national economy. We use these publications
at Steps 4 and 5 of the sequential evadngorocess.” SSR 00-4p, available at 2000 WL
1898704 at *2. Although the occupational evidepas/ided by a VE should generally be
consistent with the occupatidnaformation supplied by the DOT, neither the DOT nor the VE
evidence automatically “trumpsihen there is a conflict. Id\s part of the ALJ's duty to fully
develop the record, the ALJ museh the record, ask the VE if the evidence he or she has
provided conflicts with the DOT. Id. at *2, *4. Whélmere is an “apparent unresolved conflict”
between the VE evidence and the DOT, this duty of the ALJ telicit a reasonable

explanation for the conflict beforelying on the VE's evidence. jgee alstMassachi v. Astrue

486 F.3d 1149, 1153 (9th Cir.2007). Failure to make smcimquiry is procgural error but such
error may be harmless if there is no actwaiflict between the VE®stimony and the DOT, “or
if the vocational expert had provided sufficisapport for her conclusion so as to justify any

potential conflicts.” Massach#86 F.3d at 1153.
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The Social Security Administration (“SSAf)assifies the physical exertion requirements
of various jobs as “sedenyailight, medium, heavy, [or] vergeavy.” 20 C.F.R. § 404.1567.”

Tommasetti v. Astrues33 F.3d 1035, 1042 (9th Cir. 2008). €6l terms have the same meaning

as they have in the DOT. Id. The DOT definesdntary” jobs as inveing “[e]xerting up to 10
pounds of force occasionally and/or algible amount of force frequently
to lift, carry, push, pull, or otherwise move ebjs, including the human body. . . .” DOT, App’X
C, available at 1991 WL 688702. “Light” workdefined as “exerting up to 20 pounds of force
occasionally, and/or up to 10 pounds of forcgdently, and/or a negligible amount of force
constantly to move objects . . . Even though thightdifted may be only a negligible amount, a
job should be rated Light Work: . . . wherjob requires working at a production rate pace
entailing the constant pushing and/or pullofgnaterials even thoughe weight of those
materials is negligible.” I1d.
2. Analysis

Consistent with SSR 00-4p, the ALJ herpleitly asked the VE if her testimony was
“consistent with the [DOT].” Tr. 68, 69. The VEstdied that it was. Id. Plaintiff, who was
represented by counsel at the administrataexing, did not raise dasue at the hearing
regarding any potential conftibetween the VE's testimonpcthe DOT’s definition of the
relationship between sedentary exertion wamkl production-type work. However, it is the
obligation of the ALJ to “determine whether the expert's testimony de¥rataghe Dictionary
of Occupational Titles and whether thera iseasonable explanation for any deviation.”
Massachi, 486 F.3d at 1153. An ALJ's duty to not simply rely on the VE's testimony that no
conflicts exist is consistemiith Supreme Court language that notes that “Social Security

proceedings are inquisitorial rather than adverkdtis the ALJ's duty to investigate the facts
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and develop the arguments both for andigt granting benefits....” Sims v. Apfél30 U.S.
103, 111 (2000).

Plaintiff now contends thakhere is, in fact, an inconsgcy between the VE's testimony
and the DOT. She argues that because the DOJ agti as light work “when the job requires
working at a production rate pace entailing thestant pushing and/or pulling of materials even
though the weight of the matesak negligible,” the DOT'’s dtinction between sedentary and
light work is premised solely on physical demsndhus, it is a limited definition that cannot
support the VE's testimony that sedentary wonkaser production work. Rintiff contends that
it is the requirement of “constaptishing and/or pulling of mateis,” that elevates otherwise
sedentary production-rate pace work into the hgbtk category. She asserts that the ALJ’s
restriction to no production work was basedconcerns regarding Plaintiff’'s cognitive
limitations to working at a production pace, tfwe ability to perform “constant pushing and/or
pulling of materials.” Plaintiff thus appears to argue that because the DOT’s distinction between
sedentary and light work is premised on physiteahands and the ALIJRFC restriction from
production work was premised on Plaintiff's cogrétiumitations, the VE’s interpretation of the
DOT was erroneous.

Plaintiff's arguments are unaliag. The DOT classificationsef sedentary and light work
are strength ratings. They are referred thenDOT as “The Physical Demands Strength
Rating” and reflect the estimated overall sg#h requirement of a job. DOT Appendix C.
Sedentary work demands the individual exgrto 10 pounds of force occasionally and/or a
negligible amount of force frequently. Id. Lighbrk demands the individual exert up to 20
pounds of force occasionally, up16 pounds of force frequentlgmd/or a negligible amount of

force constantly. Id. Thus the definitions priboth the level of foe required (10 pounds, 20
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pounds, negligible) and thpace at which that force must kapplied (occasionally, frequently,
constantly)? In the definition of light work, the DO%ccounts for the demands of the constant
exertion of force of even a niggible amount by noting tt “[tjhe constant stress and strain of
maintaining a production rate pace . . . caame is physically demanding of a worker even
though the amount of force exertedegligible.” 1d. No suchxglanation is attached to the
definition of sedentary work. Furthermore, thi#etence between sedentary work and light work
in regard to exerting negligible force is the pacelaich the individual must exert that force, i.e.
frequently versus constantly. Id. It was not, &fere, unreasonable for the VE to conclude based
on the DOT that, without the requirement for tomstant exertion of even negligible force,
sedentary work is not, by definition, prodactipace work. Plaintiff points to no evidence or
legal authority that contradethe VE’s interpretation.

Plaintiff correctly notes thahe nut sorter job identifielbly the VE does involve the use
of a conveyor beft. She argues that this is “by all appeares — a descriptiaf production rate
pace work.” Pl. Reply at 5. She notes ti@ Commissioner’'s Response cites to Espinoza v.
Astrue, 2013 WL 327889 (C.D. Cal. 2013) in whinite court found a colift between a position
involving a conveyor belt and the ALJ’s RFGpluding “work with fast-paced production

requirements and assembly line work.” HoweweEspinoza, the ALJ’s hypothetical to the VE

2«Occasionally is defined as an activity condition that exists up to 1/3bfe time, “frequently” is an activity or
condition that exists 1/3 to 2/3 of the time and “constantly” is defined as an activity or condition that exists 2/3 or
more of the time. DOT App. C.

% the DOT describes the nut sorter job as involving the following activity:

“[rlemoves defective nuts and foreign matter from bulk nut meats: Observes nut meats on conveymt pilks

out broken, shriveled, or wormy nuts and foreign matteh) sis leaves and rocks. Places defective nuts and foreign
matter into containers. May be designated according to kindtoheat sorted as Almond Sorter (can. & preserv.);
Peanut Sorter (can. & preser” DOT 521.687-086 available at 1991 WL 674226.
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explicitly precluded work with a conveyor bald the DOT definition of the laundry worker job
provided by the VE specifically referenced workkhnconveyor belts. The court found that the
ALJ failed to question the VE as to whethezrthwas a conflict betweehe DOT and the RFC
or seek an explanation for thpparent inconsistency. Id. at *4.

Here, neither Plaintiff's RFC nor the hypothelscposed to the VE included a restriction
from work with conveyor belts. As discussalgove, the ALJ properly questioned the VE as to
whether there was conflict beden her testimony and the DOTThe VE testified that her
testimony did not conflict and provided a reassea@xplanation supporting her identification of
those jobs which she concluded were withimRFC precluding production work. The ALJ was
thus entitled to rely on the VE®stimony that Plaintiff could p®rm the requirements of the
nut sorter position. MassacHi86 F.3d at 1154 n .19.

In any event, | conclude thahy error as to Plaintiff's abilityo perform the nut sorter job
in light of its requirement that work be perfordneith a conveyor belt was harmless. Neither of
the remaining two positions identified by the ¥&d the ALJ as within Plaintiff's RFC involves
use of a conveyor belt. Whiledmhtiff makes the statement ththe jobs provided by the VE
required a “production rate pace work” she proside evidence to support such an assertion.
For the reasons discussed above, | conclude that the VE'sdegtilrat Plaintiff was able to
perform the addresser and semiconductor wafer brgaks constituted substantial evidence. |
also conclude, as discussed below, that thenging two jobs identified by the VE exist in
significant numbers in the national and local economy.

I1l. “Significant Numbers” in the National or Local Economy

Plaintiff contends that ifit is determined that she is urla to work as a semiconductor

wafer breaker . . . then her employment optieilsbe exceedingly eroded.” Pl. Reply at 9.
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Plaintiff acknowledges that theeis no bright line test for determining what constitutes a

“significant number ofobs,” Barker v. Sec'y of Health & Human Sen&32 F.2d 1474, 1478

(9th Cir.1989), and argues that, on remandAthé& will have the opportuty to consider the
issue.
These conclusory assertions to not risthéolevel of argument supporting an assignment

of error and thus are deemed waived. 8ag, Carmickle v. Comm’r, Soc. Sec. Admin., 553

F.3d 1155, 1161 n. 2 {aCir. 2008) (courts will not considenatters not specifically argued in
opening brief). In any event, in Barkéne Ninth Circuit gave tacit approval to

[d]ecisions by district courts within thisircuit are also consistent with the
Secretary's finding in this case. See, eSalazar v. CalifanoUnemp.Ins.Rep.
(CCH, para. 15,835) *1479 (E.D.Cal.19700 jobs is significant number);
Uravitch v. Heckler, CIV-84-1619-PHX-ARG slip op. (D.Az. May 2, 1986)
(even though 60-70% of 500-600 relevansipons required x@erience plaintiff
did not have, remaining positions constitute significant number).

Barker, 882 F.2d at 1478-79. The Ninth Circuit comdis to cite to Barkewith approval, (see

Gutierrez v. Commissioner of Social Securit$0 F.3d 519 (9th Cir.2014)); despite its 2012

decision in Beltran v. Astryg00 F.3d 386, 389 (9th Cir.2012) thneld that 135 regional jobs

do not suffice as a “significant number.” Heres ttumber of jobs avaitde, even excluding the
nut sorter position, excee@8,000 in the national economy aagproach nearly 900 in the
Oregon economy. Accordingly, td_J did not err in concludintghat Plaintiff could perform
jobs existing in significant numbers in thetinaal economy. As discussed above, the ALJ’'s
conclusion that Plaintiff could perform tieork identified by the VE was supported by
substantial evidence in the red@and was not based upon harmful error. Accordingly, the

Commissioner’s decision is affirmed.
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Conclusion
For the reasons set oltave, the Commissioner’s decision is AFFIRMED and this
action is DISMISSED with prejudice.

DATED this 9th day of November, 2015.

/s/ JohnJelderks
JohnJelderks
U.S.MagistrateJudge
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