Main v. Investment Retrievers Inc. et al

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

STANLEY MAIN,
P laintiff,
V.
INVESTMENT RETRIEVERS, INC.et al,

Defendants.

MCSHANE, Judge:

Defendant Investment Retrievers Ineoves for summary judgmenin this action

J

Case No. 63-CV-197:MC

OPINION AND ORDER

surrounding its efforts to collect a debt allegedly owed by plaintiff Stanikey Main

previously stipulted to dismissal of the other defendants, leaving Investment Retrées/érs

sole remaining defendarfor the reasons stated below, deferidamtotionfor summary

judgment, ECF No.2 is GRANTED.
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BACKGROUND"

The core of this case surrounds the events that took placelmugistment Retrievers
attempted to secure payment of certain debtsMbaat may have oweduring this time, the
defendant, a debt collection agency, contacted the plaintiff's girlfriead, Mrs. Main, six times
after an inttial contact on February 28, 20&hdallegedly informed her ofMain’s debts with
defendantln attempting to collect the debt and locate Main, Investment Retridigeissed
someaccount information to Mrs. Main.

Investment Retrieversad notdirectly contactedMain himself regarding the delgrior to
March 4, 20110n October 252011, Main requested a copy of his credi#port, whichshowed a
debt for $14,740.00 tmvestment Retrieverd/ain disputed thelebt diectly to the defendant
andasked ér verification and validationThrough a series ofetters and responses, {h&rties
exchanged essentially the same paperwork and requests until Jar2@3?9vhen Investment
Retrieversstoppeddirect contact with Main and instead used various law fiazadntermediaries
for any communicatianinvestment Retrievensever contactetfain regarding an intiated or
completed investigation regarding the debt.

On January 25, 2013 vestment RetrieversonactedMain througha baw firm. Main
again stated he wished to disptibe debt and asked for verification and validataithe deht
On May28, 2013,anotherlaw firm contactedlaintiff to collect the debtMain again stated he
wished to disputeéhe debt and asked for verification and vaimat The law firmsent a letter
stating the enclosed materiaemplied with and exceegldany requirements for documentation.

Neitherlaw firm contacted a credieporting agencyto reportthe accountais“in disputé or

! The following facts artakenfromthe complaint, reply and declarations supporting mofimrsummary
judgment.

£Although the feadingsstate January 9, 2011, this is clearly an error as that dategsradgtcontact betweenthe
two parties.
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disclosel information toMain abouta completed or inttiated investigatianto the dispute of the
debt.Main alleges that as of the time of fiing, the credit reporting agemejgort the debt as
owing.

STANDARDS

The court must grant summary judgment if there is no genuine issue of hfatgrand

the moving party is entitled to judgment as a matter of law. Fed. RPCB64). An issue is
“genuine” if a reasonable jury could return a verdict in favor of thenmoring party.Riverav.
Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (citidAgderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986)). A factis “material’ if it could affect the outcaithe casdd. The
court reviews evidence and draws inferences in therigigt favorable to the nemoving party.
Miller v. Glenn Miller Prods., Inc., 454 F.3d 975, 988 (9th Cir. 2006) (quotiknt v.
Cromartie, 526 U.S. 541, 552 (1999)). When the moving party has met its burden, the non
moving party must present “specific facts showing that there is a gessine for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 5887 (quoting Fed. R. Civ. P.
56(e)).

DISCUSS ON

I. Claims 1, 3,4 and 9: Fair Debt Collection Practices Act-15U.S.C. §1692

The purpose of the Fair Debt Collection Practices(BDICPA)is to eliminate abusive
debtcollection practices and to create uniform protections for consuSexr$5 U.S.C. § 1692.
A consumer is defined as “any natural person obligated or allegedhatetiigo pay any debt.”
15 U.S.C. 8§ 1692a(3). Debt is defined asy obligation or alleged obligation of a consumer to

pay money arising out of a transaction in which the money, property, insurancejicg@sse
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which are the subject of the transaction @imarily for personal, famiy, or housdtio
purposes. Id. at (5).“[T] he [FDCPA]applies to consumer debts and not business .lo@hsom
v.1.C. Sys., Inc., 972 F.2d1067, 1068 (9th Cir. 1992). When determining typpe of dehta
court must examine the transaction as a whole, paying attention to thalgagurpose and
treat substance over fori@enk v. Transworld Sys. Inc., 236 F.3d 1072, 1075 (9th Cir. 2001)

Although Main makes many allegations about improper communication with thiidspart
about the deband other alleged improprieties on the part of Investment Retrievitrgshold
guestion under FDCPA is whether the delm ifacta consumer deb8enk v. Transworld Sys
Inc., 236 F.3cat1075. The delttereis a commercial debMain’s response to the motion for
summary judgment cites to his exhibit 4 to substantlaéthere is no debt at alHe
additionally repeatedly refers to the debt as the alleged debt. Basellapletters to the
defendant anthe arbitration hearing findings, | assumévlain means to say there is no dédt
which he is personaly liablas the debt in question was for Main Construc@ampany and
was a business line of credit

This does not affect the characterization efdebtnor isit a material fact to the claims
Main alleges The limited record regarding the type of loan indicates that it was aamyrdi
business loan anabt for any personal usklain confirmed this much at oral argumefhat the
parties disagree ev whether Main in fact agreed to personally guarantee the business loan does
not somehow make the underlying debt a consumer Sedbid. at 1076 (in determining whether
a debt is a consumer or business debt, courts look to “true nature of the detmt smthe
method in which the debt collector attempts to collect the déhtis,based upon the
information within theplaintiff's pleadings the loan documentshe letterdVain wrote to

Investment Retrieveyand Main’s concession at oral argumdriind thedebtat issue is not a
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consumer debiThus, Investment Retriever’'s motion fsummary judgmenon the FDCPA
claims isGRANTED.

1. Claim 2: Telecommunication Consumers Protection Act (TCPA) - 47 U.S.C. § 227

Any claim under the TCPA is barred after two years ftbendate ofny violation. 47
U.S.C. 8§ 227(e)(5)(a)(iv)The statute of limitationbarsMain’'s TCPAclaim Assuming the
admissibility of the affidavit of Catrina Mairand construing the evidencetime light most
favorable to Mainthe first call occurredh late February of 201%&nd the last call occurreid
May 2011° Main filed this action onNovember 6, 2013. Thusjain’'s TCPAclaim is barredby
the twoyearstatute of limitationandsummaryjudgment is granteds to that claim

I11. Claims 5-8: Fair Credit Reporting Act (FCRA)-15U.S.C. §1681s-2

Main, alleges under 15. U.S.C. 88 16&(a) and 16812(b) thatinvestmenReceivers
did not investigate the disputed debt as per their statuttyy Biain does not have standing to
sue under § 1681%a) because he is not one of the government agenatst@officials
statutorily permitted to maintain a cause ofactunder that subsection. Main’s claims under
§ 1681s2(b) fail because he és not allege nosubmit any evidence demonstratititat acredit
reporting agencyGRA) notified Investment Retrieversf a dispute regarding the debt.

There are two instances when a furnisher of information has a duty togate s
dispute of a debt. The first is found within 15 U.S.C. § 16843(8) and broadly states a
furnisher has a duty to investigate when a consumer of debt directly difipeitdesbt to the
furnisher. Congress hagecteda combination oadministrative agencies to compileset of

regulations to ascertain when a furnishasa duty to investigat@ncea consumer directly

* Although Catrina Main's declaration states the last call redin “May, 201,” Main Resp., Ex 8, 2, it is clear
based onthe pleadings and other briefings the lastozalteed in May 2011.
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disputes a debt to them. 15 U.S.C. 8§ 168B59(8). The secondluty to investigatas found

within 15 U.S.C § 16818(b) and states that a duty to invegagas triggered when @nsumer
disputes a debt to@RA and that CRA then notifies the furnisher that the debt is in dispute.
Furnishers are sources that providensumer credit informatioto CRAs and include debt
collectors Gorman v. Wolpoff & Abramson, LLP, 584 F.3d 11471153, & n 7, (9th Cir. 2009).
Main is correct in his assertion thiavestment Retrieverisadaduty to investigate under the
regulations forg 1681s2(a) However,as explained belowain is not a proper party to bring a
civil action under this subsection.

Sectiors 1681n and 16810 cregtevate causeof action against those who wilfully
(81681n) and rgligently (816810) fail to comply with duties under the FCRB.U.S.C. §
1681s2(c) explicily carves out subsection (aproviding a duty to investigate whenettly
notified by a consumerfrom liability under 15 U.S.C. 88 1681and16810.Under 15 U.S.C.
81681s2(d) the duties under subsection (a) that are not abl®rby private individuals are,
instead,to be enforced exclusively byetlfiederal agencies and state officials identified in 15
U.S.C. § 1681s. The agencies and officials granted such enforcement pavder the Federal
Trade Commission and the chief law enforcement officer of a Seeé5 U.S.C. § 1681s.
Noting this statutory scheme, Courts have explicitly limited the prrmité of action to claims
arising under 8 16812(b). Gorman, 584 F.3d at 1154. They haftether held thata furnisher’s
duty to investigate when directly notifie@s to a dispute by a consumer under sectioda@es
not trigger a duty under sectigh). Id.

Violations of duties that are subject to 88 1681n & 16810 provide a monetary remedy to
the consumerSee 15 U.S.C. 88 1681 6810. Section 1681n provides #wrtual damages under

$1,000, attorney fees and any punitive damages the court may allow. Section 1681 poovide
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actual damages of any amount and reasonable attorney fees. Hdoredaties enforced
exclusively by an applicable agency or state afficielief is limited toforcing compliance and
possibly imposingcivil penatties, the amount of which is determined by the nature and number
of violations committedSee 15 U.S.C. § 1681s. Courts have explainkalthe reasons behind

the two subsectios different rights of actionand thesubsequent remedial schennmasntioned
above aredue toan interplay of competing interests between consumers, CRAs and furnishers
along withan abilty (within § 1681£(b)) for furnishers to limit their liability inon-direct

dispute situationsSee Gorman, 584 F.3d at 1154.® (citing Nelson v. Chase Manhattan Mortg.
Corp., 282 F.3d1057, 1060 (9th Cir. 2002)Jhus, for the reasons abow®cause Main is not

the proper party to maintain a civil action under § 168&3, summary judgment is granted for
Investment Retrieverfor these claims.

Main’s claims under 8§ 1681&b) likewise fail becausklain has not alleged nor
provided supportor a violation of subsection (bAs statedabove, subsection (b) createsutyd
to investigate a dispute when a consumer disputes a debt to a CRA and that CRdatifibe
the furnisherof the debt via a consumer dispute verification form (COWgre is neither an
allegation nor evidence that a CRA submitted a CDV to the dafehtiafact, b the contrary,
Ms. MacFarlanein a declaration accompanyinigvestment Retrievés motion for summary
judgment, states thamo CRA ever contactethvestment Retrieveabout a dispute regarding
Main’s debt. Main provides no evidence contradicting this declaratiootl@rwise
demonstratingthat there isan issue of fact on this issue

Main did submit an exhibit of a letter sent to him by a Ci&#tingthat the CRA noted

the debt was disputeaind that the status of the debt was “tpdd See ECF No. 30, &.

* Main did submit an exhibit showirtgat a CRA did note the debtas disputed and its status aatédgdowever,
this exhibit does notstatethe CRA notified Investmertetlis pute.
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However, the letter does not state the CRA sent a CDV to defendant. Buemngsthe letter is
admissible, it does not create a genuine issue of materiaFtattter, even assuming defendant
received a CDV, no reasonable juuguld find under these facts that defendant’s investigation
into ths allegeddebt was unreasonable under the circumstances. After al, Main dagispobse
signing the loan documents for the business ld4e. letter sent from the CRA to Main
regardingthe dispute states “If you agreed to be personally responsible for payments on your
company’s account, the account may appear on your personal credit re@értiNo. 281, 17.
That an arbitrator ultimately concluded defendant did not meet its burdeoobidemonstrating
Main agreed to be personaly liable for the debt does not mean defendant conducted an
unreasonable investigation into the debt. While | understand Main’s frustrdéatisg with
defendant regarding this disputed debtspecialy considérg an arbitrator ruled in Main’s
favor—there is simply no evidence suggesting defendant’s investigation of the criohitas it
evenreceived a CDV) was unreasonable under section 188)sf the FCRAThe FCRA does
not require a furnisher’s investigation of a CDV be correct. It meesjyires the investigation
be reasonable under the circumstances.
CONCLUSION
Defendarits motion for summay judgment ECF No. 2, is GRANTED.

IT 1S SO ORDERED.

DATED this 18thday ofJuly, 2014

/s/ Michael McShane
Michael McShane
United States District Judge
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