Burden v. Commissioner Social Security Administration Doc. 26

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

GAIL A. BURDEN
No. 6:14ev-00499HZ

Plaintiff,
OPINION & ORDER

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,
Defendant
Kathryn Tassinari
Harder, Wells, Baron & Manning, P.C.
474 Willamette, Ste. 200
Eugene, OR 97401
Attorney forPlaintiff
I

I
I

1 -OPINION & ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/6:2014cv00499/116463/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/6:2014cv00499/116463/26/
https://dockets.justia.com/

Billy J. Williams

Acting United States Attornefistrict of Oregon
Ronald K. Silver

Assistant United Statettorney

1000 S.W. Third Avenue, Suite 600

Portland, OR 97201

Kathy Reif

Special Assistant United States Attorney
Social Security Administration

SSA Office of General Counsel

701 5th AvenueSuite2900 M/S 221A
Seattle, WA 98104

Attorneysfor Defendant

HERNANDEZ, District Judge:

Plaintiff Gail Ann Burden bringthis actionunderthe Social Security Act'Act”), 42
U.S.C. 88 405(g)or judicial review ofthe Commissioner of Social Security’s final decision
denyingherclaimfor Disability Insurance Benefits (“DIB”) under Title Il of the Aend
Supplemental Securitpcome Benefitg“SSI1”) under Title XVlof the Act Because the ALdid
not give legally sufficient reasons for denyimyrden’sclaim,the Commissioner’decision is
reversed and remaed for an award of benefits.

BACKGROUND

Burden applied for SSI and DIB on March 11, 20I10.179-91. The Commissioner
denied both applications, aBdirdenrequested a hearing before an ALd 134-57 After a
hearing in Septembef 2010,Administrative Law Judge KLJ”) Mary Kay Rauenzahfound
Burden was not disabled. Tr. 12—Burdenappealedbut the Appeals Council deniaér

request for reviewTr. 1-7. Burdenimely appealed the ALJ’s decision to this Court.
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SEQUENTIAL DISABILITY EVALUATION
A claimant is disabled ghe is unable toghgage in any substantial gainful activity by
reason of any medically determinable physical or mental impairmenhwhi has lasted or can
be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)(A).Disability claims are evaluated according to a-f&tep procedure&SeeValentine

v. Comm’r Soc. Sec. Admin., 574 F.3d 685, 689 (9th Cir. 2B&3h step is potentially

dispositive. At step one, the pidisg ALJ determines whether the claimant is engaged in
“substantial gainful activity.f so, the claimant is not disabled; if not, the analysis continues. 20
C.F.R. 88 404.1520(b), 416.920(b). At step two,Ahé determinesvhether the claimartas

one or moresevere impairmentst not, the claimant is not disabled. 20 C.F.R. 88 404.1520(c),
416.920(c) At step three, thALJ determines whether the impairment meets or equalsfahe
impairments listed in the SSA regulaticarsd deemetiso severe as to prede substantial

gainful activity” Bowen v.Yuckert 482 U.S. 137, 141 (1987); 20 C.F.R. 88 404.1520(d),

416.920(d). If so, the claimant is conclusively presumed disabled; if not, the analyssstmove
step four. 20 C.F.R. 88 404.1520(d), 416.920/d)step four, theALJ determines whether the
clamant, despite any impairmenhas the residual functional capacitiREC’) to perform past
relevant work20 C.F.R. 88 404.1520(e), 416.920(e). If the claimant cannot perform his or her
past relevant work, thenalysis moves to step five where the ALJ determines whether the
claimant is able to do any @hwork in the national economy considering the clainsaREC,
age, education, and work experience. 20 C.F.R. 88 404.1520(g), 416.920(g).

The burden to show disability rests with the claimant at steps one through four, but if the
analysis reaches step five, the burden shifts to the Commissioner to showdhétcast

number of jobs exist in the national economy that the claimant corftatpe20 C.F.R. 88
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404.1520(e) & (f), 416.920(e) & (fEackett v. Apfe) 180 F.3d 1094, 10981100 (Sth Cir.

1999).1f the Commissioar demonstrates a significant number of jobs exist in the national
economy that the claimant can perform, the claimant is not disabled. 20 C.F.R. 88§
404.1520(g)(1), 416.920(g).
ALJ DECISION

At step one, théLJ found Burderhadnot engageth substantial gaiful activity since
July 1, 2008. Tr. 17. Although she had worked after that date, the ALJ found that her minimal
earnings of approximately $1,600 since that time did not constitute substaintial getivity.
Tr. 18. At step two, the ALJ found she had the “followssyerampairmentshrough the entire
relevant period: alcohol abuse disorder, major depressive disorder, anxietyrdsoeday and

hives/eczema/dermatitisTr. 18. At step three, the ALJ foulglrden’s “mental impairments,

including the substance use disorder, met listing 12.04 and 12.06 and, by reference, listing 12.09

of 20 C.F.R. Part 404, Subpart P, AppendixTt.”18-19. The ALJ also found that even if

Burden stopped the substance abuse, her impairments would remain severe. Tr. 21., iHowever

Burden were to stop the substance abuse, the ALJ found that her impairments, smgly or

combination, would not meet or equal the requirements of any listed impairment. Tr. 21.
Next,the ALJassessed Burden’s RFC assuming no substance abuse and concluded that

she could perform medium wok, as defined in 20 C.F.R. 88 404.1567(b) and 416.967(b), but

with the following additional limitations:

[S]he can understand, remember, and carry out only simple instructions that can
be learned in 30 days or less, and can handle low-stress jobs that require only
occasional changes in a work setting with occasional independent
decisionmaking. The claimant needs an isolated position, or one that requires
occasional public contact and no work directly with the public. The claimant can
sustain occasional contact with coworkers and supervisors. She cannot perform
group tasks. The claimant must avoid workplace hazards such as unprotected
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heights or moving machinery and cannot work around alcohol, medication, or
chemical irritants. She cannot perform jobs requiring paperwork or recordkeeping
as part of the job.

Tr. 22. The ALJ found that this RFC did not allow Ban to perform her past relevant work as a
certified nursing assistant because that was a-skitted job. Tr. 24. The ALJ found at step five,
however, Burden could perform work in the national economy as a porter, hand pazhdger,
electronics worke Tr. 25. Therefore, the ALJ found Burden was not disabled under the Act.
STANDARD OF REVIEW
The district court must affirm the Commissioner's decision if it is based on pegpér
standards and the findings are supported by substantial evidenceandrdas a whole. 42

U.S.C. 8§ 405(g)see alscAndrews v. Shalaléb3 F.3d 1035, 1039 (9th Cir. 1995). “Substantial

evidence means more than a mere scintilla but less than a prepondieiarsteh relevant
evidence as a reasonable mind might accept as adequate to support a conlduSioa Court
must weigh all of the evidence, whether it supports or detracts from the Coomaissi

decision Martinez v. Heckler807 F.2d 771, 772 {8 Cir. 1986). If the evidence is susceptible to

more than one reasonable interpretation, the court must uphold the deuigloews 53 F.3d at
1039-40. A reviewing court must consider the entire record as a whole and canmotheffir

Commissioner by siply isolating a specific quantum of supporting evidence. Robbins v. Soc.

Sec. Admin,. 466 F.3d 880, 88®th Cir.2006 (citation omitted)
DISCUSSION
Burden contends the Alefroneously assess#fiher credibility 2) the opinion of Dr.
Kris Hallenburg, a consulting psychologi8}testimony from Patrick Tilcock, an occupational

employment specialis#) Burden’s alcohol abuse as contributing materially to her disability
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prior to August 10, 2010, and 5) Burden’s ability to perform “other work” in #temal
economy at step five.

1. Credibility

Burden asserts that the ALJ erroneously evaluated her testimony abougtiséynt
persistence, and limiting effects loérsymptoms PI. Briefat 12-14.1n determining a claimant’s
RFC, the ALJ must considall relevant evidence in the record, including medical records, lay
testimony, and the “effects of symptoms, including pain, that are reas@ttilyted to a
medically determinable impairmenRobbins, 466 F.3d at 883 (quoting SSR 96-8p, 1996 WL
374184, at *5)see als®0 C.F.R. §§ 404.1529(a), 404.1545(a), 416.929(a), 416.945(a)
(explaining that, in determining whether a claimant is disabled, the Social $ecurit
Administration considers “all . . . symptoms, including pain, and the extent to which|[those
symptoms can reasonably be accepted as consistent with the objective méetkcalecand
other evidence.”).

An ALJ analyzes the credibility of a claimant's testimony regardergubjective pain

and other symptoms in two steps. Lingenfelter v. Astrue, 504 F.3d 1028, 1035-36 (9th Cir.

2007). “First, the ALJ must determine whether the claimant has presentedvelpeetical
evidence of an underlying impairment which could reasonadkyxpected to produce the pain

or other symptoms allegedd. at 1036 (citation and internal quotation omitted). “The claimant,
however, need not show that m@pairment could reasonably be expected to cause the severity
of the symptom she has alleged; she need only show that it could reasonably hed saaes
degree of the symptomld. (citation and internal quotation omitted). If the claimant meets the

first test, and there is no evidence of malingering, the ALJ can rejetetstienony about the
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severity ofher symptoms only by offering specific, clear and convincing reasons for doillg so.
(citation and internal quotation omitted).
The ALJ's credibility findings must be “sufficiently specific to permit theaewing court

to conclude that thALJ did not arbitrarily discredit the claimant's testimor@rteza v. Shalala

50 F.3d 748, 750 (9th Cir. 1995) (citing Bunnell v. Sullivan, 947 F.2d 341, 345-46 (9th Cir.

1991) en banc)). The ALJ may consider objective medical evidence and the claimant's
treatment history, as well as the claimant's daily activities, wodtdeand observations of
physicians and third parties with personal knowledge of the claimamt8dnal limitatons.

Smolen v. Chater, 80 F.3d 1273, 1283 (9th Cir. 1996). The ALJ may additionally employ

ordinary techniques of credibility evaluation, such as weighing inconsisé¢etnsnts regarding
symptoms by the claimaritd. The ALJ may not, however, make a atge credibility finding
“solely because” the claimant's symptom testimony “is not substantiated &ffgindy

objective medical evidenceRobbins, 466 F.3d at 888ee alsBunnell, 947 F.2d at 346-47.

There is no evidence of malingering in the recderefore, the ALJ’s reasons for
discounting Burden’s credibility must be clear and convincing. The ALJ supported her
conclusion that Burden was less than credible by pointing to medical evidencedodite r
showing improvement in Burden’s symptomgparently conflicting testimony between Burden
and lay witness Patrick Tilcock, and evidence showing that Burden was avoiding job
opportunities outside of her preferred work as a care giver.

i. Medical Evidence Showing Improvement

The ALJ discounted Burdentdaims about the limiting effects of her symptoms because

they “far exceed[ed] that supported by the record.” Tr. 23. The ALJ pointed to Bui&R’s

score of 47 in October 2010, reports in September and October of 2011 that her mood was
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“bright” and she was euthymic and nicely groomed, and notes in March, April, July, gndtAu
of 2012 that showed her functioning was “excellent” and that she was not exhibitingfsigns
anxiety. Tr. 23.

But these selected reports are not a “clear andimaing” reason fodiscounting
Burden'’s testimony. A full reading of Burden’s treatment records in xbsk®w that the
severity of her symptomsacillated widely—for example she showed no signs depression and
“excellent” functioning in late April, 2012, Tr. 771, but wasally struggl[ing]with . . . ongoing
anxiety” in the middle of May, 2012. Tr. 76Qn July 30, 2012, a provider reported that there
was “[n]o impairment due to anxiety or disorganized thinking,” but on September 6, 2012,
another providereportedthat Burden was “having difficulties,” and shppearedlabile,”
“anxious,” and tangential.” Tr. 719. A few weeks later, she was “markedly distressed and
anxious,” Tr. 801, and waséfrratic,” “disheveled,” and “agitated.” Tr. 806. Such “[c]ycles of
improvement and debilitating symptoms are a common occufrentteating mental health
issuesand thus “it is error for an ALJ to pick out a few isolated instances of improvemers ove
period of months or years and to treat them as a basis for concluding a claicagetole of

working.” Garrison v. Colvin, 759 F.3d 995, 1017 (9th Cir. 2014).

Moreover, ay reports of'improvement” in Burden’s symptoms must be understood in
context: during this time Burden was staying in a recovery house, and rece€iverg high
level of service’from the “assertive community treatment” team at the Laurel Hill Cehter
68189, 826That heranxiety improvedvhile attendingnultiple therapy sessions per wegdsies
not conflict with her claims that she would have debilitating anxiety in the wask@arrison

759 F.3d at 1017 (explaining that reports of improvement “algstbe interpreted with an
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awareness that improved functioning while being treated and while limitingpbameantal
stressors does not always mean that a claimant can function effectively ikpdaser’).

Finally, the ALJ did not explain the significance of Burden’s GAF score afl Ottober
of 2010, or howthe scoraundermined her credibility. Tr. 2&AF scores are used by clinicians
to rate an individual's overall level of functioning and can encompass psychqglegial, and

occupationahbilities Wright v. Comm'r of Soc. Sec., No. 1:C3/-02193-ST, 2015 WL

462016, at *8 (D. Or. Feb. 4, 2015). Although the Social Security Administration has not
adopted the GAF scale as directly correlative of aivididal’s ability to work,a GAF score
provides a “rough estimate of an individual's psychological, social, and occupational
functionind.]” Hall v. Astrue, No. CV 10-512-SlI, 2011 WL 4381734, at *16 (D. Or. Sept. 19,

2011) (quoting Keyser v. Comm'r, 648 F.3d 721, n.1 (9th Cir. 2011) (Graber, J., dig3ehting

A GAF scoe of 47 indicates “serious impairment in social occupation or school functioning

(e.g., no friends, unable to keep a jolidgnostic and Statistical Manual of Mental Disorders

IV (DSM-HV-TR) 34 (4h ed. 200)). The ALJ does not explain how Burden’s score conflicts
with her testimony that she cannot work because of her anxiety, inability to faduspable
following even simple directiongind therefore it is not a clear and convincing reason for
discrediting her claims

The ALJ found that Burden’s testimony “that she is nervous and anxious around people

she does not know, and that anxiety keeps her from being able to work” conflicted with other

! The fifth edition of theDSM abandoned the GAF scale in favor of standardized assessments for
symptom severity, diagnostic severity, and disabiligeSiagnostic and Statistical Manual of Mental
Disorders V(DSM-V) 16 (5th ed.2013)). However, at the time of Burden's assessment and the ALJ
opinion, the GAF scale was used to report a clinician's judgment of the ‘satieziall level of
functioning.
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testimony that contacting emplogawas one of Burden’s strengths. Tr. 23. But a close reading
of the testimony reveals raxtualconflict.

Burden testified that she has “really high anxiety,” which made it difffoulher to
concentrateTr. 40. It was her anxiety and lack of focus that led to her getting fired from a
housekeeping position at the Holiday Inn in 2012 after only a few days: “I couldn’t focus on
making the beds very well, | had anxiety, | wasn’'t getting the rooms dorenfasghi’ Tr. 38.
Burden explained that her anxiety is particularly high in group settingd1Twhen the ALJ
asked her if she did better by herself or with one or two other people, Burdemea plet she
wasslightly more comfortable “for a little while,” buhen had to leave the situation and “go
home.” Tr. 41.

Mr. Patrick Tilcockis an employment specialist who works with individuals like Burden
with psychiatric disabilities. Tr. 5@\t the time of the hearing, he hadenassistingBurden for
more than gear byhelping her makemployer contactsubmit applications, and prepdoe
interviews. Tr. 50. Tillcock testified that Burden is “subject to anxietyeasily,” which can
“make her lose focusTr. 53. He explained that these problems likely causexdto be fired
from the Holiday Inn. Tr. 53e also testified tha&urden “has thrown herself wholeheartedly
into the whole process of . . . looking for work, and applying for jobs, and putting . . . her best
effort out there to try and find something.” Tr. 57.

The ALJ focuses on Mr. Tilcock’s testimony that Burden “is very outgoing and isipot s
about talking to people.” Tr. 54. Tillcock said that he believed “contacting enmployas
certainly a strength of hetgnd that Burden hatsome strengths in terms bér . . . personal
engagement skills.” Tr. 58ut he explained thahose skillsvould only “allow her to work a

few hours a week” and that he “strongly doubt[ed]” she could sustain full-time work4¥55.
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The ALJ essentially manufactured a conflict between Mr. Tilcock’s testimony and
Burden'’s claims by ignoring other parts of Mr. Tilcock’s testimony in whickxptains that
even Burden’s biggest strengths, her personal engagement skills and passiongdoicar
others, would not enable her to work more than “a few hours a week.” Tr. 54—-5owWnrthe
ALJ overlookedMr. Tilcock’s testimony in which he describes Burden as significantly inghaire
by anxiety, confusion, and inability to focus on the job. Tr. 53ABdlitionly, Mr. Tilcock’s
testimonythat Burden was “outgoing” or capable of contacting employers is not inconsiste
with Burden’s testimonyhat she is slightly more comfortable with one or two other people for a
short time before becoming overcome with anxiety. Tr. 41.

Tillcock’s testimony thaBurden has “difficulty with tasks requiring attention and focus,”
and a “limited . . . tolerance for input and for stress” is also consistent with Butdstimony
that her ariety caused her to lose focus and forget thingstlaaidshe was unable tollow
even simple instructions on the job. Tr. 38, 43— 44. Accordingly, the ALJ’s conclusion that Mr.
Tilcock’s testimony is inconsistent with Burden’s claims isswgported by the record, and thus
cannot be a legitinta reason for discounting Burden’s testimony.

The ALJalso discredite@®urden’sclaimedinability to workbecause “[i]t is clear that
[Burden] only wants to works a caregiver, and the recatibws that she did not follow up on
several jobs referred to her by Mr. Tilcock that were not caregiving.” Tr. @3hBrecorddoes
not support that conclusion. The ALJ seems to be relying on an exchandérwitiicock about
Burden’s job search:

ALJ: Now you indicated that she wants a job as — in, in care giving.
A: Yes.

ALJ: You've, have youdentified other jobs for her that are not within care giving
that she’s not followed up on?
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A: She’s not followed up on? She has besally good about following up on
any, any leads that | havewe’ve, we’ve uncovered together and she’s found
some on her own. She'and she’s been really active as a job seeker.

ALJ: Ok. It looks like from the records that, that you've offered her some
assistance with contacting employers and putting in applications that at times
she’s resisted because she wanted to do it on her own. So would that be a correct
assessment?

A: Because she’s resisted

ALJ: Well she doesn’t want — she doesn’t necessarily want you going along with
her.

A: No, no — yeah, yeah, right, right, exactly, exactly. She’s — so to date she has
preferred to do it on her own . . ..

Tr. 57-58.The other relevant testimony is an earlier exchange between Burden and the
ALJ:

ALJ: All right. You have been looking for work however have you not?

A: With —when Patrick takes me.

ALJ: Okay. Well that's not what your records say. Your records say that you
actually asked that nobody go with you on some of your interviews, that you
wanted to go by yourself.

A: Well no, Patrick takesne.

ALJ: Okay. But he doesn’t go actually into the interview with you?

A: Yeah.

ALJ: Okay. So you have been going out on interviews —

A: Yeah, but —

ALJ: And looking for work?

A: — It hasn't, it hasn't been — | mean | haven’'t dananteview for a while. |
mean he wants to go in with me when | pick up an application and I think that
kind of looks weird. Like if I'm bringing my dad with me to get an application.

Tr. 38-39.
ALJ: Has Laurel Hill ben discussing with you working fulime, working part

time or kind of both to see what would happen or what?
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A: They don'’t really discussddic] anything. | mean Patrick just gets on
Craigslist, he’ll give me the jobs to go+ado | go to them, no. But sometimes
when he has them I'll go with im to get an application but | get the application |
fill it out. So they don't really say anything about pmte or fulktime.

ALJ: Why don’t you go to them if he gives you the —
A: Because | don't like going on the bus, | get scared going by myself.
Tr. 48.

The ALJ’s conclusion that it is “clear” that Burden “only wants to work as ayisené is
simply rot borne out by this testimony or other evidence in the record. Burden sought out and
secured the housekeeping job at the Holiday Inn on her own without any assistance.from Mr
Tilcock, and the record indicates that she applied to several restaurant jobs. Tr. 51, &/, 709 .
Tilcock’s testimony contradicted the ALJgsiestioning about whether Burden did not follow up
on jobs outside of caregiving, and tiestified that Burden is a “really active job seeker” and that
she has “thrown herself wholeheartedly” into her job search. Tr. 57.

Finally, the ALJ discounted Burden’s testimony that “another reason she casrhasw
her need for naps, due presumably to medication side effects.” Tr. 23. The AL&ekpleit
Burden was on the same medication while at the state hospital but did not nap “bleedwst s
to be at clas and did not have the opportunity. Nothing prevents [Burden] from doing the same
thing now if motivated to do so.” Tr. 23. But Burden testified that she believed she was on a
different medication at the time of the hearing that she was at the statalhasgpiter
medication list from the hospital does not match her listed medications from recomls at th
Laurel Hill Center Tr. 59. 489, 753. Accordingly, this erroneous reading of the record cannot

form a legitimate basis for rejecting Burden'’s claimed limitations.

13 -OPINION & ORDER



In sum, the ALJ’s given reasons for discounting Burden’s credibility are not seg@pmrt
substantial evidence in the record, and thus they are not “clear and convinciogsrias
discrediting her testimony.

2. Dr. Hallenburg’s Opinion

Next, Buden contends that the Alidproperly gavélittle weight” to the opinion of
consultive examiner Kris Hallenburg, Ph. D. Tr. 24. There are three sources chlnopthon
evidence in Social Security cases: treating physicians, examining physandnsm-examining

physiciansValentine 574 F.3d at 69gciting Lester v. Chater81 F.3d 821, 830 (9th Cir.

1995)). The ALJ can reject the uncontroverted opinion of a treating or examiningigysity
for “clear and convincing reasons” supported with substantial evidence in ting. @oov.

Astrue495 F.3d 625, 632 (9th Cir. 2007) (quoting Reddick v. Chater, 157 F.3d 715, 725 (9th

Cir. 1998)). Even if a treating or examining doctor’s opinion is contradicted by amiitter,
the ALJ can reject it only by providing “specific and legitimate reasons” teatugported by
substantial evidence. Id.

Dr. Hallenburg’s report from January, 2011, explained that Burden had “a number of
conditions impairing her function.” Tr. 635. She noted that Burden was placed in special
education classdsy the ninth grade, and diagnosed a GAF score in the 30-35 range. Tr. 635.
The mental exam showed “some deficits in memory and processing, as did [Burden’s]
presentation.” Tr. 635. Dr. Hallenburg stated that Burden “would have difficulty nmanag
herself and maintaining sobriety while living independently.” Tr. 635. Even though Bsrden’
condition had stabilized on new medication, Dr. Hallenburg opined that Burden “remain[ed]
significantly mentally impaired.” Tr. &3 Finally, Dr. Hallenburg wrote that Burden “would

have difficultymaintainng employmenpartly because her presentation would be taken as
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outside the normal range and she would most likely have difficulty comprehendingegmuigke
up with the job.” Tr. 635.

The ALJ gave Dr. Hallenburg’s report “little weight.” The doctor’'s naveateportthe
ALJ reasoned, showed that Burden “was independent and had good concentration.” Tr. 24. Dr.
Hallenberg did “not present relevant evidence to sumumit an extremely low GAF score” or
her opinion about Burden’s “inability to keep a job.” Tr. 24. Finally, the ALJ explaine®that
Hallenburg’s opinion is “inconsistent with other evidence in the record.” Tr. 24.

None of those reasons stands up to legal scriiirst, the ALJdid not cite to any
evidence that contradicts Dr. Hallenberg’s opinibinerefore, the ALJ was required to give
“clear and convincing” reasons for discounting Dr. Hallenbeep®rt

Secondthe ALJ focused narrowly on the portions of Dr. Hallenburg'’s report that
suggested Burden was not seriously impaired, and igtloeedajority of the report that showed
otherwise. The ALJ did naxplainDr. Hallenburg’s findings that Burden’s eye contact was
“often a fixed stare,” that she “rocked back and forth throughout the entire ewegrtiat her
speech as “somewhat slow” afslightly loud and monotone,” that there “appeared to be delay
in processing in giving her answergy that she wa¥pjositive for visual hallucinations.” Tr.

633. While it is true that Burden’s concentration and persistence on the exam wabg@dédd), t
failed to mention that she could only recall three of four objects after a fingerdelay,

guessed that there were thirteen weeks in a year, could not identify thehsthbesder Oregon,
and could not add 8 + 8 accurately without counting it out on her fingers. Tr. 634. She also
misspelled “house” as “huose” and “had to spend quite a lot of time to think about” it. Tr. 634.
This “selective focus” on theortions of Dr. Hallenburg’s report which tend to suggest non-

disability is not a legally suffieint reason for discounting her opinion that Burden was
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“significantly mentally impaired’and unable to sustain fulme work.Edlund v. Massanari, 253

F.3d 1152, 1159 (9th Cir. 2001), as amended on reh'g (Aug. 9, 2001).

Third, the ALJ does not explain her conclusion that Dr. Hallenburg’s narratrealed
that Burden was “independent.” Tr. 24. Burden’s activities of daily living shioatsshe lived in
a “recovery house,” did her assigned chores in the house, made coffee, watched TV, and took
care of her personal hygiene. Tr. 633. These limited daily activities do nottenth Dr.
Hallenburg’s opinion that Burden is significantly mentally impaired and nottalsteintain

competitive employmdnSeeGunther v. Com’r Soc. Sec. Admin., 804 F. Supp. 2d 1079, 1087

(D. Or. 2011) (explaining that “[a]ctivities that include taking care of ohdsabbies, therapy
and household tasks are not considered substantial gainful activity that disqaaliiesant
from receivingdisability benefits.”) (citation omitted).

In sum, none of the reasons analyzed above ndkliis generic reference to
inconsistencies with “other evidence in the record” is a legally sufficientrréasejectDr.
Hallenberg’s report.

3. Materiality of Alcohol Abuse

Burden contends that the ALJ erred in concludivad between her allegedhset date of
July 2008 and August of 2010 that she had liskevg! mental impairments but that her alcohol
abuse was a material factor contributing to her disgbilit. 18—19. If an ALJ finds a claimant is
disabled, but drug addiction or alcoholism is a contributing facts material tcsti#idg
condition, then the claimant is disqualified from receiving benefits. 42 U.S.C. 88 4239l)(2)(
1382c(a)(3)(J). AnALJ must conduct a drug abuse and alcoholism analysks/.ddermining
which of the claimang disabling limitations would remain if the claimant stopped using drugs or

alcohol.” Parra v. Astrue, 481 F.3d 742, 747 (9th Cir. 206thg 20 C.F.R. § 404.1535(b)).
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“If the remaining limitations would still be disabling, then the clairsadtug addiction or
alcoholism is not a contributing factor material to his disability. If the remaining tiontsa
would not be disabling, then the claimantubstance abuse is material and benefits must be
denied.”ld. (citing 20 C.F.R. § 404.1535(b)).

At step three, the ALJ concludéuat Burden’s mental impairments met the requirements
of listings 12.04 (affective disorders), 12.06 (anxiethated disaders), 12.09 (substance abuse
disorders) from July 1, 2008 through August 11, 2010. Tr. 18-19. The ALJ found that during this
period, Burden had marked difficulties in social functioning, and with concentrati@mstpace
and pace, and moderate restoias in her activities of daily living. Tr. 19. The ALJ also found
that Burden suffered three episodes of decompensation attributable to substagc&rath@dn
particular, the ALJ noted that Burdems admitted to inpatient care multiple times focela
attempts, all of which were alcohol and drug related. Tr. 19-20.

The ALJthen analyzed Burden’s abilities if she stopped using alcohol. Tr. 21. Her
impairments, the ALJ found, would still have been severe, but none of them met the listing
requirements. Tr. 21. Excludinge effects of alcohol, the Alfdund that Burden had only
moderate restrictions in daily activities, social functions, and concentratierstpece, and
pace, andhatshe suffered no episodes of decompensation without alcohol abuse. Twe21. T
ALJ concluded that, without the effects of alcohol abBseden’s claimed limitatios“far
exceefled” those supported by the record. Tr. 23. The ALJ primarily reliethereported
improvement in Burdéa symptoms since beginning treatment at the Laurel Hill Center, the
apparent conflict betwedastimony from Burden and Mr. Tilcock, and Burden'’s “cleagside

to work as a cargiver. As explained above, none of those reasons stand gatsbeutiny.

17 -OPINION & ORDER



Particularly,Burden’s “improvement” while undergoing intensive therapy does not
indicate that she is able to sustain competitive employr@amtison 759 F.3d at 1017-18;

Holohan v. Massanari, 246 F.3d 1195, 1205 (9th Cir. 2000h€ treating physiciars]

statements must be read in context of the overall diagnostic picture he drawss p&hsdn who
suffers from severe panic attacks, anxiety, and depression makes some imptacsEaaot
mean that the pers@impairments no longer seriously affect her ability to function in a
workplace.”).In Burden’s case, this stark difference between “improvement” in therapy and
inability to work is readily demonstrated by her short stint as a housekéeper-tliday Inn.
Burden started that job in January of 2012, approximately eighteen months into her soloriety
during a time which the ALJ asserts Burden could perform work with certatatioms. Tr. 25,
198. A treatment report from January 31, 2012 stated that Burden was “nicely groomed and
dressed,” her mood was euthymic, her thinking “clear, goal directed ary bealed.” Tr. 712.
She was “doing fine living alonethough she was “slightly anxious.” Tr. 712. Two days later,
she was ‘full of energy and friendly,” and she “led the group again today and did plgrefit.
This is part of her recovery plan and it's appearing to be a great help.” Tr. 710. Therpatsode
noted “[p]rogress made in decreasing symptoms of anxiety and depression . 710.Tr
Despite those positive treatment reports, Burdearly could not handle the job at the
Holiday Inn.She laste@ll of one week before the hotel fired her because she could not follow
simple instructions such as how many cupe#&ve in a room after cleaning and where to place
them, or how to make the bed properly. Tr.B8tden'’s firingafter only a few days
demonstrates her significant difficulties in performing at work despite makidgssin therapy.
TheALJ’s conclusion that Burdecanwork is further belied by Dr. Hallenburg’s opinion

that Burden is “significantly mentally impaired,” and “would have difficultgimtaining
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employment party because her presentation would be taken as outside the ngenahdashe
would most likely have difficulty comprehending and keeping up with the job.” Tr.A&35.
explained above, the ALJ failed to give legally sufficient reasons for irggeldt. Hallenburg’s
opinion, an error compounded by the fact that Dr. Hallenburg’s opinion is the only medical
evidence which directly adesses Burden'’s ability to maintain employment after August of
2010.SeeGarrison 759 F.3d at 1017-18 (cautioning against interpreting improved functioning
in mental health patients as indicative of an ability to wedpeécially. . . when no doctor or
other medical expert has opined, on the basis of a full review of all relevardgethat a
mental health patient is capable of working or is prepared to return to work.”).

While Burden was clearly seriously impaired by the combination of alcohat a@mals
her mental conditions prior to 2010, her continued struggles with anxiety, confusion, and mental
impairmentafter an extended period of sobriety show that alcohol abuseowasaterial to her
disability, and the ALJ’s conclusion to the contrary was legal error.

The Court does not reach Burden’s ottp@unds forchallenging the ALJ’s decision.

4. Remand

Having established that the ALJ contted legal error, the remaining caii®n is whether
to remand this matter for an award of benefits or for further procee@agsson 759 F.3dat
1019 explaining that if “additional proceedings can remedy defects in the origimahetrative
proceeding, a social satty case shoulddremanded,” but “in appropriate circumstances courts
are free to reverse and remand a determination by the Commissioner witttimss to
calculate and award benefits”) (internal quotation marks omitted).

The Ninth Circuit applies a thrggart test taletermine which type of remand is

appropriateld. at 1020. First, the ALJ must fail to provide legally sufficient reasons fartirgge
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evidence. Second, the record must be fully developed and further administrative pigeeedi
would serve no useful purpose. Third, if the case is remanded and the improperly discredited
evidence is credited as true, the ALJ would be required to find the claimant disatuleghat
must be satisfied to remand an award for benédits.

Here, the ALJ failed to provide legally sufficient reasons for reje&umglen’s
testimony, Dr. Hallenburg’s opinion, and for concluding that alcohol was matehat t
disability prior to August of 2010. Dr. Hallenburg’s properly credited opinion is thateBus
“significantly mentally impaired,” her learning of both “detailed and simgkgas impaired,”
andshewould be unable to sustain competitive employment because she “would mostly likely
have difficulty comprehending and keeping up with the job.” Tr. 635. Burden’s testimdmay is t
her anxiety causes her to lose concentration and focus, causes her sigrohéasibn, and that
she is unable to follow even simple directions. Tr. 38, 41, 43—44. The VE testified that a person
with Burden’s limitations who would be “off task” for at least ten percent of the ¢in the job
would be unable teustain competitive employmeritr. 61-62Therefore, the record ifully
developed, and if the case were remanded and the improperly rejected or discountee &vide
credited as true, the ALJ would be required to find Burden disabled under the Act.

CONCLUSION

The Commissionés decision iIREVERSED and REMANDED foa determination of

benefits

IT IS SO ORDERED.

Dated this |7/ dayofmw , 2015.

MARCO A. HERNANDEZ
United States District Judge
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