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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CYNTHIA KAY WELLS ,
P laintiff, Case No6:14-cv-0654MC
V. OPINION AND ORDER

CAROLYN W. COLVIN
Acting Commissionerof Social Security,

Defendant.

N O

Kathryn Tassinari and Drew Johnsd@rew L. Johnson, P.C., 1700 Valey River Drive, Eugene
OR 97401 Attorneys for Plaintiff.

S. Amanda Marshal, United States Attorney, Ramhald K. Sivey Assistant United States
Attorney, United States Attorney’s Office, District of Oregon, 1000 Skifd Avenue,

Suite 600, Portland, OR 972@202; John C. LamontSpecial Assistant Unitedt8es Attorney,
Office of the General Counsel, Social Security Administratiédl Fifth Avenue, Suite 2900
M/S 221A, Seattle, WA 98164075 Attorneys for Defendant.

McSHANE, District Judge.
Cynthia Kay Wells(“plaintiff’) seeks judicial review of the &h decision of the

Commissioner of the Social Security Administration (“Commissione&i&hying herapplication
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for Social Security Income (“SSI’)Because the Commissioner’s decisisrsupported by
substantial evidence, the decisiorABFIRMED.

l. BACKGROUND
A. The Application

Bornin 1972 plaintiff was39 years oldat the time of the administrative hearifg. 47,
172 She dropped out of school after the ninth grade and elagn&D in 2000 Tr. 52, 241.
Shecompleted some colege and repadr&a history of working at severstiortterm, unskiled
jobs Tr.71-72, 183 Plaintiff last worked in 2004, at the Courtyard Cafe. Tr. 40. She alleges
disability due to personality disorder, panic attacks, stress, fioromyalgemia, and kidney
problems Tr. 176.

Plaintiff fled her applicationfor SSI onDecember 31, 2009, alleging disability as of
January 1, 2002. Tr. 14%4 After the Commissioner denietlerapplication initially and upon
reconsiderationplaintiff requested a hearing before an Administrative Law Judge (“ALLY).
10204. An administrative hearing waeld onAugust 30, 2012. Tr. 384. At the hearing,
plaintiff amended her alleged onset date to December 31, 2009. Tr. 36.

On December 21, 2012ALJ Alan Beallissueda written decision findingplaintiff not to
be disabled.Tr. 12-20. The Appeals Councitleniedplaintiff’s subsequentequest for review on
February 26, 2014and he ALJ’s decisionbecamehe firal decision of the Commissionefr. 1-
4. This appeafollowed.

B. The Sequential Analysis

A claimant is disabled if he or she is unable to “engage in any substamntial gaiivity

by reason of any medically determinable physical or mental impairment whidias lasted or

can be expected to last focantinuous period of notds than 12 months|.]” 42
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U.S.C.8423(d)(1)(A). “Social Security Regulations set out a-ftep sequential process for

determining whether an applicant is disabled within the meaning of the Seciatity Act.”

Keyser v. Comm'r Soc. Sec. Adm@a8 F.3d 721, 724 (9th Cir. 2015ee als®020 C.F.R.

§8416.920 Bowen v. Yuckerd82 U.S. 137, 140 (1987Each step is potentially dispositive20

C.F.R. 8416.920(a)(4).The five-step sequential process asksftilewing series of questions:

1.

Is the claimant performing “substantial gainful activity?” 20 C.B.R.
416.920(a)(4)(i). This activity is work involving significant mental or
physical duties done or intended to be dfmrgoay or profit. 20 C.F.R. 8
416910. If the claimant is performing such work, she is not disabled
within the neaning of the Act. 20 C.F.R.46.920(a)(4)(i). If the

claimant is not performing substantial gainful activity, the analysis
proceeds to step two.

Is the claimant’s impairmén‘severe” under the Commissioner’s
regulations? 20 C.F.R.4.6.920(a)(4)(ii). Unless expected to result in
death, an impairment is “severe” if it significantly limits the céamts

physical or mental ability to do basic work activities. 20 C.F.R. §
416921(a). This impairment must have lasted or must be expected to last
for a continuous period of atleast 12 months. 20 C.FR6®09. If the
claimant does not have a severe impairment, the analysis ends. RO&C.F.
416.920(a)(4)(ii). If the claimant baa severe impairment, the analysis
proceeds to step three.

Does the claimant’'s severe impairment “meet or equal’ one or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,
then the claimant is disabled. 20 C.F.R1&.20(a)(4)(ii). If the

impairment does not meet or equal one or more of the listed impairments,
the analysis proceeds beyond step three. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
claimant’s “residubfunctional capacity” (“RFC”). This is an assessment

of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. §816.920(e); 416.945(H)). After the ALJ
determines the claimant's RFC, the analysis proceeds to step four.

Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R. 8
416.920(a)(4)(v). If the claimant castnperform his or her past relevant
work, the analysis proceeds to step five.

Page3 —OPINION AND ORDER



5. Considering the claimant's RFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numbers in the natial economy? If so, thehd claimant is
not disabled. 8816.920(a)(4)(v); 416.960(c). If the claimant cannot
perform such work, he or she is disabléd.

See also Bustamante v. Massan26 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burdehproof at steps one through fold. at 953;see also
Tackettv. Apfell80 F.3d 1094, 1100 (9th Cir. 199%uckert482 U.S. at 14@1. The
Commissioner bears the burden of proof at step feckett, 180 F.3d at 1100. At step five, the
Commissiorr must show that the claimant can perform other work that exists ificaigii
numbers in the national economy, “taking into consideration the claimantiakfinctional
capacity, age, education, and work experiendé.;see als®0 C.F.R. §816.%6 (describing
“‘work which exists in the national economy”)f the Commissioner fails to meet this burden, the
claimant is disabled. 20 C.F.R486.920(a)(4)(v). If, however, the Commissioner proves that
the claimant is able to perform other work existing in significant numbehg inational
economy, the claimant is not disableBustamante262 F.3d at 9534; Tacketf180 F.3d at
1099.

C. The ALJ’s Decision

The ALJ performed the sequential analysig.step one, he found thplaintiff had rot
engaged in substantial gainful activity sifi@ecember 31, 2009, the amenddidged onset date
Tr. 14. At step two, the ALJ concluded thalintiff had tke following severe impairments:
posttraumatic stress disorder, dissociative identity disorder, paaeksivith agoraphobia,
borderline personalty traits, history of polysubstance abuse, and anemiat15. At step
three, the ALJ determined thglaintiff did not have animpairmé or combination of

impairments that met or medically equaled a listed impairmemtl5
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The ALJ next assesselintiff’'s residual functional @pacity (“RFC”) and found thate
retains the capacity fgerform unskiled workvith SVP of 1 or 2with thefollowing limitations:
shecanlift and/or carry fifty pounds occasionally and twenty pounds frequently; shetdan s
at least six hours during a normal eigbur workday with normal breaks; she can stand and/or
walk for about six hours during a norhegghthour workday with normal breaks; she can
perform push/pull activities without limit except as shown for #ftfy; she can never climb
ladders, ropes or scaffolds; she can perform all other postural estwiti at least a frequent
basis; she shidd avoid concentrated exposure to workplace hazards such as unprotected heights
and unguarded moving machinery; she should not be required to operate any motor vehicle; any
job training should be by visual demonstration rather than reastiegcan perfon simple work
related decisiomaking in an environment with few workplace changes; and she can tolerate no
more than brief, superficial contact with the public and only occasionaatomith ceworkers
and supervisors. Tr. 16.

At step four, the ALJ faod thatplaintiff was unable to perform any lérpast relevant
work. Tr. 18 At step five, based on the testimony of a vocational expert (“VE”), the ALJ
concluded thaplaintiff could perform jobs that exist in significant numbers in the national
economy, includingbudder, hand packager, and clearir. 19. Accordingly, the ALJ found
thatplaintiff was not disabled.Tr. 20.

. STANDARD OF REVIEW

The district court must affirm the Commissioner’s decision if it selkeon the proper
legal standards and the findings are supported by substantial evidence.@284@(g);see
alsoHammock v. Bowe®79 F.2d 498, 501 (9th Cir. 1989). “Substantritlence” means

“more than a mere scintila but less than a preponderaBecay’'v. Comm’r Soc. Sec. Admin
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554 F.3d 1219, 1222 (9th Cir. 2009t means “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusiteh.”

Where the evidence is susceptible to more than one rational interpretiadion,
Commissioner’s conclusion must be upheBlirch v. Barnhart400 F.3d 676, 679 (Sth
Cir. 2005). Variable interpretations of the evidence are insignificant Ctdmmissiones
interpretation is a rational reading of the record, and this Court may ntituseibs judgment
for that of the CommissioneiSee Batson v. Comm359 F.3d 1190, 1193 (9th Cir. 2004).
“However, a reviewing court must consider the entire record as a whole gnubiraffirm
simply by isolating a specific quantum of supporting evidend@ri v. Astrue495 F.3d 625,
630 (9th Cir. 2007) (quotingRobbins v. Soc. Sec. Admi#66 F.3d 880, 882 (9th Cir. 2006)
(internal quotations omitted))The reviewingcourt, however, may not affirm the Commissioner
on a ground upon which the Commissioner did not riely, see also Bray554 F.3d at 1226.

. DISCUSSION

Plaintiff argues that th€ommissionererred by (1) improperly evaluating the medical
evidence (2) rejectinghersubjective symptontestimony; (3)rejecting the lay testimony of her
husband; and (4piing to include all of herlimitations in the RFC
A. Medical Evidence

Plaintiff first argues that the ALJ erroneously rejected the opiniocoultative
physician Gale Smolen M.D. The ALJis responsible for resolving conflicts in the medical
record, including conflicts among physicians’ opinio@&armickle v. Comm;r533 F.3d 1155,
1164 (9th Cir. 2008). The Ninth Circuit distinguishes betwieropinions of three types of
physicians: treating physicians, examining physicians, anéxeamining physicians. The

opinions of treating physicians are generaly accorded greater weighhéhapirtions of non
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treating physiciansLester v. Chatei81 F.3d 821, 830 (9th Cir. 1995). A treating doctor’s
opinion that is not contradicted by the opinion of another physician can be rejectearonly f
“clear and convincing” reasorBaxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 1991).

Dr. Smolenperformed a consultative psychiatric evaluation on February 24, 2010. Tr.
241-45. She concludethat plaintiff would be able to remember and understasttuctions
with no impairment, and concentrate and attend to tasks with only mild inepédiriir. 244.

Dr. Smolenopinedthat plaintiff had only mild limitations in concentration and attention but
“would have difficulty getting along well with peopten a mental basis.” Tr. 248!,

The ALJaccorded some weight to Dr. Smolen’s opinion, explainirag ‘the medical
evidence of record establishes that [plaintiff] has less restrictival dottations” than Dr.
Smolen assessed. Tr. The ALJ, howeverarguably incorporatedll of the limitations
articulated inDr. Smolen’s opinion into the RFCIr. 16. The ALJ need not provide clear and
convincing reasons for rejecting a doctor’s opinion if the ALJ did not rejeciotter’'s
conclusions. Turner v. Comm’y613 F.3d 1217, 1223 (9th Cir. 2010 this casehe RFC
includes a limitation that plaiff have “no more than brief, superficial contact with the public
and only occasional contact with-emrkers and supervisors.” Tr. 18his limitation accords
with Dr. Smolen’s opinion that plaintiff would have difficulty getting alonghwathers dugo
her mental limitations. In formulating plaintiff's RFe ALJ also relied upon the opinion of
state agency consultant KordlennemerPh.D.,who based his opinion upon Dr. Smolen’s,
and conclude that plaintiff can perform simple tasks with limitgaliblic contact. Tr. 263, 267.
The ALJalsoincorporatedthese limitations into the RFC. Tr. 16.

Because he incorporated Dr. Smolen’s opinion into the RFC, the ALdaivasquired to

provide clear and convincing reasons for rejectiagopinion. Turner,613 F.3d at 1223.Thus,
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any error in the ALJ’s discussion of Dr. Smolen’s opinion \ai®harmless.Molinav. Astrue
674 F.3d 1104, 1116 (any error is harmless if it is inconsequential to the ultimatealiditydis
determination).
B. Credibility

Plaintiff nextargues that the ALJ erred by rejectimgr subjective symptom testimony.
There is a twestep process for evaluating the credibility of a claimant’s own testimony Higout
severity andimiting effect of the claimant symptoms.Vasquez v. Astryé72 F.3d 586, 591
(9th Cir. 2009) (citing Lingenfelter v. Astrue04 F.3d 1028, 10336 (9th Cir. 2007)).“First,
the ALJ must determine whether the claimant has presented objective meideate\of an
underlying impairment whichauld reasonably be expected to produce the pain or other
symptoms alleged.”Lingenfelter 504 F.3d at 1036 (quotation marks and citation omitted).
When doing so, the claimant “need not show that her impairment could reasonakjyebted
to cause the sewity of the symptom she has alleged; she need only show that it could reasonably
have caused some degree of the symptoBmiolerv. Chater80 F.3d1273,1282 (9th Cir.
1996)

Second, “if the claimant meets this first test, and there is no eeidefrmdingering, ‘the
ALJ canreject the claimant's testimony about the severity of her symptayn®y offering
specific, clear and convincing reasons for doing shifigenfelter504 F.3d at 1036 (quoting
Smolen80 F.3d at 1281)It is “not sufficient forthe ALJ to make only general findings; he
must state which pain testimony is not credible and what evidence suggesimpiignts are
not credible.” Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993T.hose reasons must be

“sufficiently specific topermit the reviewing court to conclude that the ALJ did not arbitrarily
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discredit the claimant's testimonyOrteza v. Shalalgb0 F.3d 748, 750 (9th Cir. 1995) (citing
Bunnell v. Sullivan947 F.2d 341, 3486 (9th Cir. 1991)).

The ALJ may consider objiwe medicalevidence and the claimasittreatment history,
as well as th claimants daily activities, work record, and observations of physicians and third
parties with pesonal knowledge of the claimasitfunctional limitations. Smolen80 F.3d at
1284 The Commissioner mmmmends assessing the claimardaily activities; the location,
duration, frequency, and intensity of the individual's pain or other symptomersfauat
precipitate and aggravate the symptoms; the type, dosage, effectiaamisde effects of any
medication the individual takes or has taken to alleviate pain or other sympteatspent, other
than medication, the individual receives or has received for relief mfopaither symptoms; and
any measures other than treatmentiriizdual uses or has used to relieve pain or other
symptoms. SeeSSR 967p, 1996 WL 374186 (Jul. 2, 1996).

Further, the Ninth Circuit has said that an ALJ “may consider ... oydieehniques of
credibility evaluation, such as the claimant’eputation for lying, prior inconsistent statements
concerning the symptoms, ... other testimony by the claimant that aggssatisdn candid [, and]
unexplained or inadequately explained failure to seek treatment or to fofpaseribed course
of treatment.” Smolen80 F.3d at 1284The ALJ may not, however, make a negative credibility
finding “solely because” the claimast'symptom testimony “is not substantiated affirmatively by
objective medical evidence.Robbins466 F.3d at 883The ALJ’s credibiity decision may be
upheld oveall even if not all of the AL¥ reasons for rejectintipe claimant$ testimony are
upheld. See Batso/859 F.3d at 1197.

At the hearing before the ALJiamtiff testified thather social problems were her biggest

obstacle to sustaining gainful employment. Tr. 48. She had netngasiental healttreatment
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since 2004, when she lost her medical insuramde Prior to 2004, she was seeing a mental
health provider and also utiized an emergency hotline when she had “attacks ddfitAt the
time of the hearing, plaintiff's medications included Citalopram, ddane, Buspirone, and
Depakote. Tr. 489. She testifiedhat her medications contrber anxiety and mood. Tr. 49.

Plaintiff has Ivedin a homeless shelter on and off since 2004. T63%2When she
leaves the shelteshe stays in a tent by the river. Tr-58 Her anxiety increases thena she
is around people; for example, she is “totally overwhelm[ed]” in shopping sdké&iSafeway
or Walmart, but is able to go into smaller stores. T+643 Plaintiff used methamphetamine for
18 years and last usetethamphetamindour years prio to the hearing, but testified that she has
remained clean for the past four yeais. 5657, 62.

The ALJ rejecteghlaintiff’'s testimony as to theisabling nature ofherlimitations. Tr. 17.

First, he found that plaintif6 impairments were effectively controlled with treatment. Tr. A8.
claimant’'s positive response to treatment is a relevant credibditysideration. Warre v.
Comm'r of Soc. Sec. Admia39F.3d 1001, 1006 (9th Cir. 2006)nfpairments that can be
cortrolled effectively with medication or treatment are not disablingptioposes of deterining
eligibility for benefits). For example, plaintiff had the most difficulty with functioning while she
was using methamphetamines. Tr. 18,-383 By contrastshe reported “doing OK” while on
medication, stating that her mind slowed down and her mood was good. Tr. 322, 324. The
ALJ’s discussion oplaintiff's functioning while on medicatiomvas a clear and convincing
reason to discount hégstimony that she &as completely disabledWarre, 439 F.3d at 1006.
Although plaintiff was unable to continue using medicatiinen she lost her insuranaée
overall evidence that treatment was effective in reducing her symptasma veasonable basis

for the ALJ’s credility determination, because plaintiffadsuccessfuly engaged in treatment
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during the relevant periodSee, e.gTr. 342 (progress notes from nurse practitioner dated May
15, 2012).

Second, the ALJ found that plaintiff’'s activitiegereinconsistentwith herlevel of
impairment asalleged inhertestimony. Tr. 17. Evidence of an active lifestyle can undermine a
disabilty claimant’s credibility,Bray, 554 F.3d at 12287, and daily activities that are
inconsistent with alleged symptoms are a relevant credibility congaferakollins v.

Massanarj 261 F.3d 853, 857 (9th Cir. 2001ere the ALJnoted the platiff attended school
as a fulitime stident in 2002, and was told by her therapist in 2084 she was capable of
attending college. Tr. 1821 Plaintiff’'s abilty to attend college ftime contradicts her
testimony regarding the severity of her limitations and fhrteerundermines ér credibility*

Third, the ALJ found that plaintiff made inconsistent statements regareing
methamphetamine use. The ALJis entitled to use ordinary techniguelibiitgreevaluation
when assessing a claimant’'s credibilitffmolen80 F.3d at 124. Here, he noted that plaintiff
told one medical providethat she had not used methamphetamine since 2005, but other records
showthat plaintiff's methamphetamine usecurredas recently as May, 2006. Tr. 18.

Plaintiff’'s inconsistentstatements regding her drug usprovide an additional clear and
convincing reason supporting the ALJ&sedibility determination.

Fourth, the ALJ found thahe medical evidenceontradictsplaintiff's subjective
symptom testimony.While a claimant’s testimony‘cannot be rejected on the sole ground that it
is not fully corroborated by olij¢give medical evidenceRollins, 260 F.3d at 857conflict with

medicalevidenceis a clear and convincing reason to reject a claimant’'s testimidayser v.

t Although plaintiff dropped out of college in 2004, she testified that she did not stop lee
impairments; rather, she stated that she stopped going to school because atiacked by the
person she was dating at the time. Tr660
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Colvin, 2015 WL 1319503 at *15 (D. Or. March 23, 201%jere the ALJ noted that plaintiff
had greatly improved by 2011 and was doing well in May of 2012. Tri-u&her, no treating
or examining physician who contacted plaintiff during the relevant peocodiuded hat
plaintiff was disabled by her impairments. Tr. X8n this record, the ALJ provided sufficient
clear and convincing reasons for rejecting plaintiff's credibilitgeyser2015 WL 1319503 at
*15. The ALJ’s credibility determination is affirmed.

C. Lay Testimony of Michael Wells

Plaintiff next argues that the ALJ erroneously rejected the lay testiofdmgr husband,
Michael Wells. An ALJ must provide “germane reasons” for rejecting lay testimdrgwis v.
Apfel 236 F.3d 503, 511 (9th C200]). The ALJ need not discuss every witnsststimony,
and “if the ALJ gives germane reasons for rejecting testimony by one witinedsl.J need only
point to those reasons when rejecting similar testimony by a differex@ssit Molina, 674
F.3d at 1114.Inconsistency with other evidence in tieeord is a germane reason ffejecting
the testimony of a lay witnesd.ewis 236 F.3d at 5111t is not reversible error to reject lay
testimony when “the lay testimony described the same limitationslaasdd’s] own testimony,
and the ALJS reasons for rejecting [claimas}’ testimony apply with equal force to the lay
testimony.” Molina, 674 F.3d at 1122.

Mr. Wells completed a third party function report on January 29, 2010. FQG&206ie
wrote that @intiff has difficulty going into a business by herself. Tr. 203. Mr.I8\&hted that
plaintiff does not get along with anyone andanstantly“frustrated and mad.” Tr. 2045. He
indicated that plaintiff does not talk very much and often speaks too fast and doesked lot
of sense. Tr. 205. Mr. Wells wrote that plaintiff does not get alongwitbllauthority figures,

and cannot pay attention to one thing for very long. Tr. 206.
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The ALJ summarized Mr. Wells’s testimony in his writtenisien, and gave it only
“some” weight because it was not supportedheymedicalevidence. Tr. 1-48. Asdiscussed
above none of the medical providers who came in contact with plaintiff opinedshbatvas
disabled by her impairmentsor assessed lirations as severe as those reported in Mr. Wells’s
function report Further, Mr. Wellsdescribecessentially thesame limitations aglaintiff in her
own testimony. Therefore, the AlsFeasons for rejecting plaintiff'sestimony“apply with
equal forced the lay testimony.”Molina, 674 F.3d at 11220n this record, thé\LJ provided
sufficient germane reasons for rejecting Mr. Well's statements. The ALJ’s rejaxtibe lay
testimony is therefore affirmed.

D. Limitations in the RFC

Plaintiff also agues that the ALJ erred by failing to include her moderate limitations in
concentration, persistence and pace in the,REQvell as her limitations in social functioning
The Court rejects this argumemn ALJ is not required to incorporate evidencatthe properly
determines to be not credible into the RA&atson 359 F.3dat1197 In the Ninth Circuit, an
RFC restricting a claimant to simple tasks adequately captures nelifaitations in
concentration, persistence and pace when it is consistent with the nedlisadce.See Stubbs
Danielson v. Astrue39 F.3d 1169, 11734 (9h Cir. 2008). Here, theALJ limited plaintiff to
unskiled work with SVP of 1 or 2, and instructed that she can tolerate no moreriéfa
superficial contact with the public and only occasional contact withharkers and supervisors.
Tr. 16 Theseimmitations adequately accounted for plaintiff's credible limitation¥he Court
therefore finds that the ALJ formulated an adeq&#t€ andaccordingly submitted an accurate
hypothetical to VE StubbsDanielson 539 F.3dat1173-74. The Commissioner’s anclusions

were thus based on substantial evidence and are affirmed.
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V. CONCLUSION
The Commissioner’s decision thpaintiff is not disabledwas supported by substantial
evidence in the recomhd is thereford FFIRMED.
DATED this 1° day of April, 205. .
-
Michael McShane
United States District Judge
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