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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
FRANCIA M. GARTZKE, h
Plaintiff, Civ. No. 6:14cv-00806MC
V. OPINION AND ORDER

CAROLYN W. COLVIN,
Acting Commissioner ofhe Social Security,

Defendant.

MCSHANE, Judge:

Plaintiff Francia M. Gartzkebrings ths action for judicial review of thEommissiones
decision denying heapplication forsupplemental securifiicome and disabilty insurance
benefits This Court has jurisdiction under 42 U.S.€8405(g) and 1383(c)(3).

Gartzke now 48 years oldallegesshebecame disabled on April 1, ZJ0due to mental
impairments After a hearing, e administrative law judge (ALdeterminedGartzkeis not
disabled TR 287 The ALJerred inrejecting the opinionof Dr. Ryan Scottthe examining
psychologist and inrejecting thdaw witness testimonyf Paula RoweThe Commissioner’s

decision iSREVERSEDand this matter is remanded for calculation of benefits

! Gartzke originallyalleged she became disabled on October 1,1999. At the hearing, Gartzke formallyamended the
alleged onsetdateto April 1,2003 as she had substantial gainful activity before thatdate.
2 “TR” refers to the Transcript of Social Security Administrative Record, ECF No. 9, provided by the Commissioner.
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BACKGROUND

Gartzke was sexually abused as a chid. She claims to have too et smwork,
rendering her unable to stay on task more than 30 minutes without taking a breaBOAft
minutes, she becomes very impatient with the task and feels like daoctnghe room and not
returning.

Gartzke had a previous period of disabilty from September 1990 through Jandiry 20
which shevoluntarily endedn orderto return to work. Gartzke then worked two years as a
grocery store cashier. Gartzke explains she has anger management issuesuge her to be
impatient and affect her mood. She fears people wil fneftom a job or treat her badiyhese
fears led Gartzkéo quit her job as a cashier in 2003. Gartzke also has work experience as a
caregiver, and bst of odd jobs she performed for very short periaefgime, such as raking
leaveswalking dogs and laking pies

She is a high school graduate and attended college for two years before dropping out i
2008 because she could not pass a required math course. About five times a mamtxietye
caused her to leave school before the end of the day.

She usegpublic transportation buiccasionaly becomes disoriented upon exiting the bus
Gartzkegenerallydoes not like to be around people. When she sees her boyfriend, they go to one
of their homes rather than to a public place. Gartzke suffers from fliashtiaa daily basis
which take her anywhere from a few minutes to half an hour to recoverStmrhas terrifying
nightmares andlaims to be hypervigilantGartzke does not get along well with authority figures

such as landlords and supervisors.
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Gartzke Wes alone in an apartment with her cat. She admits to hygiene problerasl caus
by a failure to bathe or wash her clothes. She often has breakfast at ddioed kin by a
church, andhen takes a bus to the library where she spends about two hoursGadzake does
her own shopping about three times a month, taking as long as two hours per triptchles wa
television and browses the internet nearly every dayzkeamlso has contact nearly every day
with Paula Roweher friendof twenty years

STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner’s decision if thésidecis based on
proper legal standards and the legal findings are supported by substantial emidéececord.
42 U.S.C§ 405(g); Batsonv. Comm'rof Soc. Sec. Admiy359 F.3d 1190, 1193 (9th Cir. 2004).
“Substantial evidence is ‘more than a mere scintila but less thaparnplerance; it is such
relevant evidence as a reasonable mind might accept as adequate to supupas@n.” Hill
v. Astrue 698 F3d 1153, 1159 (9tkeir. 2012) (quotingSandgathe v. Chatgt08 F.3d 978, 980
(9th Cir. 1997)).To determine whether substantial evidence exists, we review the adriiigs
record as a whole, weighing both the evidence that supports and that which feratte
ALJ’s conclusion. Davis v. Heckler868F.2d 323, 326 (9th Cir. 1989). “If the evte can
reasonably support either affirming or reversing, ‘the reviewing court magubetitute its
judgment’ for that of the Commissioner.Gutierrez v. Comm'’r of Soc. Sec. Admi40 F.3d
519, 523 9th Cir. 2014) (quotingReddick v. Chated57 F.3d I5, 72021 (Oth Cir. 1996)).

DISCUSSION

The Social Securitddministration utiizes a fivestep sequentiadvaluationto determine
whether a claimant is disabled. 20 C.F.R. 88§ 404.1520 & 416.920 (d0i2jitial burden of

proof rests upon the claimant to meet the first four steps. If claisaisfies his or her burden
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with respect to the first four steps, the burden shifts to the Commisdmnstepfive. 20 C.F.R.
§404.1520. At stefive, the Commissioner’'s burden is to demonstthé&t the claimant is
capable of making an adjustment to other work after considering the claimasitual
functional capacity (RFC age, education, and work experienick.

At step two, the ALJ foundartzke hadevere impairments of mid degenerative disc
disease, major depressive disorder, and post traumatic stress digended”). TR 19.The ALJ
found Gartzkehad theRFC to peformmedium work with the following limitations: she can
understand, remember, acakry out simple, repetitive tasks on a constant pake can perform
more complex tasks occasionally on an intermittent basis; and she can iangageore than
occasional, brief interactions with the public and coworkers. TR 2bcational expert tified
that a person with thRFCas sated by the ALJ could work ascéeaner/housekeeper, hand
packager, and laundry sort@herefore, he ALJ determined plaintiff was not disabled under the
Social Security Act. TR 28

Gartzkeargues the ALJ erred rejecting the opinion of Dr. Scott, her examining
psychologist, infinding Gartzkenot credible,and inrejecting lay witness testimonyVith
respectto Dr. Scott’'s opinion and the lay withess testimbagree

The record demonstrates Gartzdfers from significant mental impairments. While
Gartzke’s physical impairments do not prevent her from working, the record poittie
conclusion thaas ofherMarch?2, 2011 appointment with Dr. ScotGartzke’smental
impairments preveat her fromsustaining fultime employment.

The ALJ erredin elevating the opinions of the reviewing pyschologists above the opinion
of the examimg psychologist Essentially, the reviewing psychologists attempted to interpret

Dr. Scott'sown notes and finding®y formulating a mental RFC for Gartzkased on the
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information available at that tim&everal months later, Dr. Scott formulated a mental RFC
Gartzke. Dr. Scott’'s RFMased on his own notes, findings, and recollectfoos his March
2011 examinatiorof Gartzke, was more restrictive than the RFCs of the reviewing
psychologists As discussed below, the ALJ failed to provide specific and legtimedsons for
rejecting Dr. Scott'SRFC.

While the ALJ pointed to clear and convincing reasons, suppoytéiselrecord, in
finding Gartzke not fully credible, he erred in rejecting the law wittessmony of Ms. Rowe
This error, however, was harmless.

Crediting Dr. Scott’'s opinion as true, the record demonstthtdsas of MarcR, 2011,
Gartzkewasindeeddisabled under the Act.

Dr. Scott’s Opinion

On March 2, 2011Dr. Ryan Scott, a licensed psychologisbnducted a
psychodiagnostic evaluation Ghartzke. TR 389Dr. Scott diagnosed Gartzkeith major
depressive disorder, recurrent, moderate, and chronic PTSD. TR 3&:ornoted Gartzke
appeared “to have symptoms consistent with posttraumatic stress diséatid 1@ sexual abuse
as a chid.” TR 392. During the evaluation, Dr. Scadisvable to evaluate Gartzke’s claims that
she experienced a depressed mood most of the day nearly every day for lag lpast decade
TR 392, as well as her claims of substantial issues with trustiegsofTR 38®0. Dr. Scott
istened to Gartzke’s perts of “terrifying nightmares of cannibalism and sexual contact,” TR
389, and her estimate of sleeping only one to three hours per night, TR 391.

The purpose of Dr. Scott’s evaluation was to determine whether Gauft&eed from

PTSD and memory los$R 389. Despite clearly finding Gartzke credible on her claims of

5 —OPINION AND ORDER



PTSD, Dr. Scott noted Gartzke performed adequately on the memoryne:steatal status
testing. TR 39992. Dr. Scott did not include any specific limitations in his 2011 evaluation.

In January 2013, Gartzke’s attorney sent Dr. Scott his 2011 evaluation along with a
Mental Residual Functional Capacity Report form to fil out. TRB35Dr. Scott concluded
Gartzke was “markedly limited” in several ways: maintaining atterand concentrian for
extended twdiour periods; working with or around others without being distraeteck pting
and resporidg to instructions; and, perhaps meginificant “The abilty to complete a normal
workday and workweek without interruptions from psycholally based symptoms and to
perform at a consistent pace without an unreasonable number and lengttperfiodst” TR
657-58. The form defined “markedly limited” as “A limitation which precludbs abilty to
perform the designated activity on a regaad sustained basis, i.e., 8 hours a day, 5 days a
week, or an equivalent work schedule.” TR @56. Scott directed the reader to his March 2,
2011 evaluation of Gartzke. TR 659.

The limitations in Dr. Scott’'s January 2013 R&f@ entirely consistentith Dr. Scott’s
earliernotes and findingghat Gartzke

appearedo perseverate over the questions that were asked ditheénes she

had to be redirected to focus on the current question without offering a lengthy

explanation that was only tangeryiatelated to the question that was asked of

her. She appeared to be very nervous about her performance on the mental status

testing and seemed to process information somewhat slower than [the] average
claimant.

* * * %

Ms. Gartzke does appear to have pipms consistent with posttraumatic stress
disorder related to sexual abuse as a child. She reported that sheyrdgudarl
nightmares and flashbacks. She also reported significant hypervigilance. It
appears that this has caused problems in the pastlatwiere she believes

others have negative intentions toward her, perhaps without tangible evidence.
She also indicated that in her relationship with her boyfriend she tends to lve muc
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more standoffish and reported impaired abilty to relate to him instnigu
manner.

Ms. Gartzke also appears to meet the criteria major depressive diseadgrent,
moderate. She reported experiencing depressed mood most of the day nearly
every day for at least the last decade. She also reported sleepingietiffidas

of energy, fatigue, difficulty concentrating and lack of motivation. ..s Thi
writer’s impression of Ms. Gartzke is that she did seemto pradfesmation

more slowly and was more delberative than the average claimant.

TR 39192

Dr. Scott’'sRFClimitations werecontradicted only by the opinions oEtlstate reviewing
doctors® The reviewing psychologists concluded Gartzke had only moderate limitations and
could consistently maintain concentration, persistence, and pace fa sasgbs within nonal
two hour work periods. TR 138. As noted, the reviewing psychologists had Dr. Scott’s notes
and findings, but did not have the benefit of reviewing the RFC Dr. Scott at<kavézke.
Thus, the ALJ had to resolve the conflicting medical opinioR&garding Dr. Scott’©pinion, the

ALJ concluded:

With respectto Dr. Scott's MRFC forms, the undersigned notes the fioitia

was completed approximately 18 months after thetiome evaluation. The
undersigned questions how accurately Dr. Scott remembiegezhe hour he

spent with the claimant after so much time had passed, particularly when
comparing the State agency opinion that resulted from a review immediately
following the evaluation to the these MRFC forms. Dr. Scott did not provide any
specffic rdionale for his MRFC findings, rather he directed the reader back to his
evaluation; however, the findings on his evaluation did not seem supportive of the
degree of limitation in his MRFC form. Dr. Scott had very limited essdo the
medical evidence afecord. Moreover, a subsequent neuropsychological
evaluation resulted in a finding that there was no underlying cognitive disorder,
which clearly would have affected Dr. Scott’s opinion. The medical evideince
record as a whole does not support that the claimant is incapable of sustaining
simple work.

TR 26 None of the ALJ’s reasons for rejecting Dr. Scott’s opinion are le¢gima

® Dr. Scottand the reviewing psychologists were the onlyacceptable medical sources to formulate mental RFCs for
Gartzke.
7 —OPINION AND ORDER



Where there exists conflicting medical evidence, the ALJ is chardlediatermining
credibility and resolving any conflet Chaudhry v. Astrugs88 F.3d 661, 6719th Cir. 2012).

“If a treating or examining doctor’s opinion is contradicted by another doctor’'s gpaioALJ
may only reject it by providing specific and legitimate reasons that are sgbyr substantial
evidence. .. .1d. (quoting Bayliss v. Barnhar427 F.3dl211, 1216 (9tiCir. 2005). Generally,
a treating doctor’s opinion is entitled to more weight than an examining dootonion, which
in turn is entitled to more weight than a reviewing doctor’s opinarrison v. Colvin 759 F.3d
995, 1012 (9th Cir.@L4).

First, the ALJ questioned Dr. Scott's memory of his evaluation of Ganzhieh
occurredmore than 18 months before Dr. Scott formulated specific limitatiomether
circumstances, this could be a legitimate reason for discounting an egahitor’'s opinion.

But in this instance, Gartke’s attorney sent Dr. Scott his 2011 ewvalusttiGartzke along with
the mentalRFC forms. Despite expressly acknowledging that Dr. Stieed his own
evaluationin filing out thementalRFC forms TR 24, tle ALJthen “question[ed] how
accurately Dr. Scott remembered the one hour he spent with the claimasbaifigch time had
passed,” TR 26. For some reason, the Adntluded that because Dr. Scott based his RFC—at

least in the ALJ’s opinion—solely on areview of his earlier examination notes and findings, this
was a legtimate reason to assigeater weight to the opinions of the reviewing psychologists.
The reviewing psychologistshowevernever examined Gartzke, certainly did not remember her,
andin factbased their opinions largely dimeir own interpretations dr. Scott’'s own 2011
notes and findingsAdditionally, rather than assume Dr. Scott refreshed his memory with the
supplied evaluation, the ALJ infers Dr. Scott merely grabbed his opioiohsf thin air. While

this assumption may hold some water if Dr. Scott’'s limitationserdifi greatly from his earlier
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evaluation,Dr. Scott'smentalRFClimitations in fact mirrored his notes and findingsom his
2011 examination of Gartzke

As descbed above, Dr. Scott’'s March 2011 notes and findings support his January 2013
RFC limitations. Further confirming that Dr. Scott in fact referred to his own evaluation of
Gartzke in filing out thementalRFCform, Dr. Scott concluded Gartzke was not igamtly
imited in understanding and memory, even as to “detailed instructions.” TRI&87/Dr. Scott
not actually refreshed his memory from his 2011 evaluation, one woukkpetthis memory
related RFC to align so precisely with his earlier finditiggt Gartzke performed adequately on
the memory test$n other words, Dr. Scott’s opinion appears to be a neutral one. He certainly
was not a mere advocate supporting Gartzke’s amiparroting her complaints

While the reviewing psychologists had a bit more evidence (in the forathafr limited
notes with therapists) to digest than Dr. Scott, they did not have the opinion Tdidinas
Boyd, another examining doctddr. Thomas Boyd conducted a neuropychalagiconsultation
of Gartzke on December 29, 2011, after the reviewing psychologists formechémal RFCs
TR 581. Dr. Boyd observed Gartzke had a “mildly disorganized quality of spe#th, w
occasional word finding hesitancyost notably, at times heinought process seemed slightly
disjointed, with a childlike quality and some sedintradiction, asin her description of her
relationship with her partner’s grandchildrehTR 583.

Gartzke scored largely within the mean, or slightly below i, ingséng administered

by Dr. Boyd. TR 5846. Dr. Boyd noted that throughout much of the testing, and especialy in

* During her interview with Dr. Boyd, Gartzke first stated her partner’s grandchildren “are like my kids,” before

stating thatthe couple does not often see the grandchildren and that they were notthatclose. TR 583.
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the problem solving portions, Gartzke exhibited “much indecision and vacillafidR.585.Dr.
Boyd commented on Gartzke’s performance aifdregorting:
Areas of particular concern include marked anxiety and tension, espeacialigd
personal relationships, consistent with gefbort in interview. Anxiety is at such
a level that the client may employ maladaptive patterns in attemptingrd off
anxiety, such as phobic behavior, obsessampulsion, and an unusual degree of
concern around physical functioning and health matters. Depressive symptoms ar
also endorsed, and a number of findings suggest that a past traumatic experienc
contintes to cause distress and anxiety. There are occasional odd responses and
concerns around unusual beliefs (e.g., special talents), possiblaltylifiic

interpreting social cues, a tendency toward volatie relationships, aiteadeif
esteem.

TR 585>

Dr. Boyd concluded “the single greatest likelhood is that Ms. Gadzkghptoms are an
expression of very significant psychological influences. These likely indheléurmoil, tension,
and anxiety related not only to significant ongoing psychosstiaksors, but also to unresolved
chidhood sexual trauma dating to abuse within her home over a period of severallyRars
586. Dr. Boyd diagnosed PDSand panic disorder. Dr. Boyd assigned Gartzksdohal
Assessment of Functioning GAF’) score of 57indicating moderate symptoms and/or moderate
difficulty in social functioning TR 586°

The ALJ concluded that had Dr. Scott known that subsequent neurological testing
showed Gartzke did not suffer from an underlying cognitive disorder, he woulddnavdated
a less restrictivdlRFC. TR 26.Dr. Boyd, however, clearly thought Gartzke suffered from “very

significant psychological influences.” TR 586. Dr. Boyd formed his opinion despiteg

“«

> Dr.Boyd and Dr. Scott were not the only ones to comment on Gartzke’s “odd” responses to questions. Duringa
December 23,2011 assessment, a social worker noted that Gartzke “hadslightly erratic skipping to different
subjects, butappeared normal andengagedin theinterview process.” TR507. InSeptember 2012, another
therapist noted Gartzke's blunted affect andtangentialspeech. TR561.

® Social Worker John Meyer, who treated Gartzke for several months, opined in December 2011 that Gartzkehad a
GAF of 47, indicating serious symptoms and/or serious impairments insocial or occupational functioning. TR 508.
In September 2012, anothersocial worker assigned Gartzke a GAF of 53. TR 565.
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Gartzke’s “roughly average background cognitive abilties].R 586. Therefore, this reason
relied on bythe ALJ to reject Dr. ScottRFC, like the other reasons, fails.

Everyone agrees Gartzke suffers from PTSD and major depressive diitagrthan
Dr. Scott and the reviewing psychologists, no othental halth expert offered aopinion as to
Gartzke’s specific mental imitations. There is a reason the regslatiuire that, all things
being equal, examining doctors are entitled to more weight than reviewing ddtiiers
especially true in caségrning solely on a claimant’'s mental impairments. Here, the reviewing
psychologists based their RFCs largelytlosir interpretations obr. Scott’'s own evaluation
notes and findings. But Dr. Scott formulated his own RFC, which happened tode mor
restrictive.And of those who formulated a mental RFC for Gartzke, Dr. Scotthgaanly one
to sit down and look Gartzke in the eye during aperson examination. Admittedly, this
process if not perfect. But Dr. Scott’s opinion as to Gartzke’s mémti@ltions is the best
evidence available. And herégtALJ failed to provide specific and legitimate reasons for
rejectingit.

In the Ninth Circuit:

Remand for further administrative proceedings is appropriate if enhancement of

the record would be useful. Conversely, where the record has been developed

fuly and further administrative proceedings would serve no useful purpose, the

district court should remand for an immediate award of benefits. More

specfifically, the district court should credit evidencat tvas rejected during the

administrative process and remand for an immediate award of behglfkghie

ALJ failed to provide legally sufficient reasons for rejecting the evele(®)

there are no outstanding issues that must be resolved beforenairgdiam of

disability canbe made; and (3) it is clear from the record that the ALd weul
required to find the claimant disabled were such evidence credited.

Benecke v. Barnhar879 F.3d 587, 593 (9th Cir. 2004ee also Garrison v. Colvjii59 F.3d

995, 1020 (9th Cir. 2014).
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The vocational expert testified that someone with the limitations notBd. iScott's RFC
would be unable to maintain ftime employment. TR 78, 88l. The record, somewhat sparse
asit is, has been fuly developed. OthentlEartzke’s own allegations, there is little evidence
thather mental limitations advanced to the stage of preventing her from magtdititime
employmentbefore her March 2011 examinatidny Dr. Scott. She worked two full years after
the date she originally claimed to be fuly disabled. Just before her dateslastlj Gartzke was
a student for two years, coming within one class of obtaining an associate. degréhe few
notes from therapy sessions do little to support Gartzke’s claim of itjsabil fact, absent Dr.
Scott’s2013 mental RFC limitationsthe reviewing psychologists’ opinions are fully supported
by the limited evidence in thecord.But Dr. Scott formulated his own opinion as to Gartzke’s
imitations. He opined that as of MarchZD11, Gartzke’s mental limitations prevented her from
maintaining fulltime employment and that her condition would likely last longer than 12
months. TR 659.

Especialy when dealing with mental impairments, disability system is far from
perfect. Itcan be difficult to establish a precise onset date. But Dr. Scott’s opinluoh w the
best opinion we have, indicates that Gartzke became disabled on March 2, @dhdRor
calculation of beefits is therefore appropriate in this instarfea@therproceedings would simply
extend the time until Gartzke receives the supplemental setwediyne she is entitled to.
Remanding for further proceedings here, when Gartzke cannot demonstratelity disesleit
date before September 30, 2008, her date lastad, would serve no useful purpose. This

matter is therefore remanded for calculation of benefits.

12 -OPINION AND ORDER



The ALJ’s Adverse Credibility Determination

In making an adverse credibiity determination regar@agtzke’ssubjective reporting
on the severity ofiersymptoms, the ALJ was required to provide “specific, clear and convincing
reasons” for rejectingartzke’stestimony. Vasquez v. Astry&72, F.3d 586591 (9" Cir. 2009)
(quoting Smolen v. CharteB0 F.3d 1273, 1282 ‘(S(:ir. 1996). The ALJ providel several
reasons for finding Gartzke not credible. Some were valid. Some were not.

For instance, the ALJ found Gartzke not credible because she asked héHillaure
counselors for assistance in seeking a job with requirements exceedirg Garkzimed
imitations. TR 25. This is not a valid reason in finding Gartzke not ceediblat Gartzke
perhaps dreamed of reentering the workplace should be applauded, not used against her.
Addtionally, the regulations recognize claimants may attempt to engagg work periods
without torpedoing theiclaims. Seelingenfelter v. Astrué04 F.3d 1028, 10389 (9th Cir.

2002) (noting that the administration “permits recipients of disability fiterie work on a trial

basis without the trial work period adversely affecting their disabiliatust”)). Here, Gartzke
merely spoke with herounselors about finding work. She never even got to the trial work period
stage.

The ALJ also found Gartzke “informed Dr. Scott that she had never beerofired f
reasons related to her mental health problems, but testified to the oppidRit25. The AL
appears to base this finding on Gartzke’s statement at the hearingrthatways paranoid that
somebody’s going to fire me or treat me bad. | was slapped by one of my bosses dt $loe pa
and | was, | was let go for reasons that weren't right[ R 66. This statement is not inconsistent

with Gartzke’s statement that she had never been fired for mental hestld isfues.
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Other reasons provided by the ALJ are in fact legitimate and constgateand
convincing evidence in finding Gartzke rially credible as to the extent of her limitations.
Especially in cases involving mental impairments, ALJs and courtsloolsto a claimant’s
own statements as to both their imitations, and the evolution of thoséidinsta Here, Gartzke
clearly suffes from PTSD. The main issue is whether her symptoms prevent her from
maintaining fulltime employmentClearly, atleast in 200and 20@, Gartzke's symptoms did
not prevent her fromerforming substantial gainful activitie®uring those years, Gartzke
maintained employment as a grocery cashier. Despite being able to hold dojeb, thiartzke
originally alleged she became unable to work due to her disability as of Octdl8991, TR
218. When a claimant alleges an onset date of 1999, yet maintainansabgainful activities
for over two years after that date, the ALJ may point to that discrepaneglimgfia claimant not
fully credible as to the extent of her limitations. Here, the AdJwdit that, noting that Gartzke
continued to work after thelleged onset date.

The ALJ also noted Gartzke often made allegations about her medical histbry
imitations that lacked support. TR 25. This is certainie. On numerous occasions, Gartzke
claimed to have suffered two heart attacks in 26id@vever,an EKG showed normal results.

TR 4092 Gartzke complained of blurry vision but had 20/20 vision. TR 405. Gartzke claimed t
have gone 47 days without sleep. TR 4Bfrtzke also claimed to have suffered a melathg
concussion after hitting her head opaper towel dispenser. Gartzke had trouble finding words

and “even had trouble remembering her name.” TR 419. Her primary careghysited

" That Gartzke’s attorney amended the onset date (to a date after she quit her cashier job) at the hearing does not
alter this conclusion. The AL, and this court, mustrely on Gartzke’s own allegations in evaluating her claim. That
sheclaimed becoming disabledin 1999 despite working for two full years afterthatdateis a clear and convincing
reason for finding Gartzke not credible as to her limitations.

& The EKG did show poor R wave progression, TR 409, butan echocardiogram was normal, TR421.
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Gartzke’s “system presentation seems forced and overdone,” with sympkar@sappropriate
with one suffering seare head trauma. TR 420. The ALJ’s conclusion that, at least as regards t
her sekfreporting of her symptoms and limitations, Gartzke was not fuly credildepported
by substantial evidence in the recdrd.

The ALJ also noted that despite claiming some difficulties in using publisportation,
the record demonstrates Gartzke generally took the bus to the library everihday any
problems. Although not a clear and convincing reason on its own, this reason isesupgdtie
record.

An ALJ may look to an unexplained failure to seek or follow a prescribed course of
treatment in determining a claimant’s credibiliiyair v. Bowen 885 F.2d 597, 603®th Cir.
1989).Here, the ALJ noted that despite altegidebiltating symptoms from depression and
PTSD, Gartzke does not take any medications for her complaints. Galdokerent several
years before seeking any counseling or treatment. Especially when dedingawis of mental
iiness, these reasons tireir own ardkely insufficient to support an adverse credibility
determination. But they are supported by the record, and they lend support to thedlel'se
credibility determination.

Lay Testimony
Gartzkecontends the ALJ erred in faiing to credit the lay testimony from rigardf of

23 years, Paula Rowe. While | generally agree, any error is harmless.

° Although the AU properlyfound Gartzke not fully credible, her reports of a “long term concussion” and “pain
when brushingher hair” surely factoredintoDr. Scott’s evaluation. TR 389-393. In other words, although Gartzke's
self-reports mayin fact be symptoms of her mental impairments (and therefore support her claim of disability), it
does notdemonstratethatsheis credible regarding her self-reporting of limitations. In this case, the examining
phsychologists, trained in evaluating and diagnosing claims of mentalillness during in-person evaluations, arein
factthemostreliable reporters on Gartzke’s symptoms and limitations. This is especiallytruein a case like this,
where Gartzke claimed to “like telling my catto do his homework because | wanted ababy butdon’thaveonesol
turned my catintoason | never had[.]” TR390.
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Rowe completed a ThikBarty Function Report on December 26, 2010 in which she
explains she has contagith Gartzke nearly every dayhis daily contact included going for
coffee together, cooking together at Rowedsde, or talking on the phonBowe states Gartzke
has trouble taking direction, becomes overwhelmed and confused in the middlks oftdesrs
from poor memory and flashbacks, has hygiene problems, and becomes disorganized whe
trying to cook something other than a frozen meal. Rowe hired Gartzke to cldzar catr for
$20 but Gartzkevas unable to finish the joksartzke keeps her house very clean and does not
like clutter, so hehouse has minimal furnishing§he often panics and throws dhings she
buys for her homeAccording to Rowe, Gartzke is fearful people wil stalk her, believes g@eopl
pick on her and are out to get her, isstoned with conspiracy theories and trackdayices,
and has trust issues. On the positive side, Rowe reports Gartzke takesttha taf and then
to the library every day, where she stays for two hours. She spends a lot d$itinge her
boyfriend, but is extremely jealous of him, and talks a lot on the phone with Rowe.

Lay testimony about a claimant’'s symptoms is competent evidence which.dhaust
take into account unless he gives reasons for the rejection that are geymaok witness.
Molina, 674 at 1114The germane reasons must be specHicuce v. Astrugh57 F3d 1113,

1115 (9th Cir. 2009). A legttimate reason to discount lay testimony is thadfiicts with
medical evidence Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. Z)0 But the ALJ
cannot discredit lay testimony because it is not supported by, or corroboratediogl me
evidence in the recordruce 557 F.3d at 1116.

The ALJ expressly gave weight to Rowe’s concern about Gartzke becoming easily
overwhelmed; he adessed this concern by limiting Rewo simple, repetitive taskBut the

ALJ gave little weight to the rest of Rowesttement for several reasofsst, the ALJ noted
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the record contained nothing about an obsaswith conspiracy theorie§&artzke carectly
points out several references in the medical records to her reportseshesuspiciousness,
stalkers, and people dioy to get her fired at workhe term “conspiracy theory” is not a
precise one and could be loosely interpreted to include Ratatenents to her medical
providers.Thus, this reason is not supported by the record.

Next, the ALJ reasoned that Rowe claimed Gartzke was disorganizeddbatvbg
clean home at all time$le considered these statemamt®nsistent with each otheGartzke
again correctly points out that Rowe limited the disorganization statéontdm context of
cooking. Lack of organized cooking skills is not inconsistent with kagegin obsessively clean
house.The ALJ’s reason isat persuasive.

Finally, the ALJ was concerned Rowe likely parroted Gartzke's allegabiecause she
only meets her for coffee in the mornings and may not have an adequate picture kaf $Gartz
day-to-day functioning. Much of Rowe’s statement discusses ¢iaservations of Gartzke’s
behavior, including her hygiene problems, her cooking disorganization, her housekeeging, a
her inability tocomplete simple jobs for Rowkloreover, many lay witnesses have far less
contact than the nearly daiyontact Rowe rdwith Gartzke This is not a germane reason to
discount Rowe’s testimony.

Although the ALJ erred in largely rejecting Rowe’s statements, anyigrnarmless.
Gartzke’s statements to Dr. Scott generaly mirrored Rowe’s stateniowe wrote her
statemat only one month before Dr. Scott’'s examination of Gartzke. And as noted;ditr. S
incorporated Gartzke's statements into the RFC he formulated, and that R&w credited as

true. Additionally, Rowe did not include specific limitations not include®rnScott's RFC.
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Rather, Rowe’s statements generally paint a picture of a person suffenngiental

impairments. And on that point, all of the evidence in this record agrees.

CONCLUSION

The ALJ erred irejecting theRFC of Dr. Ryan Scottandthe law witness testimony of
Paula RoweCredited as true, Dr. Scott's RFC establishes Gartzke is disabt#dviasch 2,
2011. The Commissioner’s decision is REVERSED and this matter is remaodealdulation
of benefits

IT 1S SO ORDERED

DATED this 3rd day of September2015

Michael J. McShane
Michael McShane
United States District Judge
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