Hales v. Commissioner, Social Security Doc. 17

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ORPHA HALES, Survivor of

GARLAND HALES,* 3\
Plaintiff, Case No. 6:14cv-01050MC
V. OPINION AND ORDER
CAROLYN W. COLVIN , >'
Acting Commissioner of the Social
Security Administration,

Defendant. J

MCSHANE, Judge:

Plaintiff Garland Hales brings this action for judicial review of fihal decision of the
Commissioner of the Social Sgtty Administration denying his application for disability
insurance benefits (DIB) and supplemental security income paymenjsu(@88&i Titles 1l and
XVI of the Social Security Act. This Court has jurisdiction pursuant to &£2@J.88 405(g) and
1383(c)3).

The issues before this Court are: (1) whether the Administrative Law &tddgerred
in evaluating the medical opinion of treating psychiatrist Dr. Garwoodyligxher the ALJ
erred in evaluating plaintiff's credibility; and (3) whether the ALJ emeeMaluating a lay
witness’s credibility. Because the ALJ articulated sufficiesdsions that were supported by

substantial evidence in the record, the Commissioner’'s decision is MEHBR

! Garland Hales died on May 22, 208e€Pl.’s Suggestion of Death, ECF No. 13, 1. Orpha Hales jsvtne
surviving mother of Garland Hales, was substituted astjfflainder FRCP 25(a) on September 24, 2015. For the
sake of simplicity, this Court will refer to Garland Hales as the “giflithroughout this opinion.
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PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff applied for DIBand SSI on February 19, 2009, alleging disability since January
25, 2006. Tr. 13, 126. These claims were denied initially and upon consideTatid4.6-55,
159-65. Plaintiff timely requested a hearing before an ALJ, and appeared befordonorable
James Yellowtail on November 14, 2011. Tr.-838, 126. ALJ Yellowtail denied plaintiff's
claims by written decision dated November 25, 2011. T-326Plaintiff sought review from
the Appeals Council, which vacated the written decision and remanded tlerdageer
proceedings. Tr. 1424,

Plaintiff appeared before the Honorable Ted Neiswanger for a second adtiveistr
hearing on August 15, 2012. Tr-~84. ALJ Neiswanger denied plaintiff’'s claims by written
decision dated September 18, 2012. T+283 Plaintiff sought review from the Appeals Council,
which was subsequently denied, thus rendering the ALJ’s decision finat-3TR &intiff now
seeks judicial review.

Plaintiff, born on November 30, 1948, tr. 89, 249, 256, graduated from high schooal, tr.
90, 357, attended some community college, tr. 90, 357, and worked most recemtly as a
emergency dispatcher (1971896) and towing dispatcher (192D06), tr. 27, 27679, 295-98.
Plaintiff was fifty-six at the time of alleged disability onset and sikige at the time of his
second administrative hearin§eetr. 89, 249, 256. Plaintiff alleges disabilty due to a
combination of physical and mental limitations, inatgdi depression; Pe3traumatic Stress
Disorder (PTSD); anxiety; panic; left knee problems; and an inflamed andtie. SeePl.’s Br. 4,

ECF No. 10.

2 Plaintiff was a “person of advanced age” at the time of allegediitisabsetand at the time of his second
administrative hearinGee?0 C.F.R. § 404.1563(d)
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STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner’'s decision if thesidacis basedn
proper legal standards and the legal findings are supported by substantial emtémeeecord.
Seed2 U.S.C8 405(g) Baton v. Comm’r of Soc. Sec. AdmBb9 F.3d 1190, 1193 (9th Cir.
2004). To determine whether substantial evidence exists, this Court réwieadministrative
record as a whole, weighing both the evidence that supports and that which feiratte
ALJ’s conclusion.Martinez v. HeckleB07 F.2d 771, 772 (9th Cir. 1986).

DISCUSSION

The Social Security Administration utiizes a fg&ep sequential evaluation to determine
if a claimant is disabled. 20 C.F.R. 8@4.1520 416.920 The initial burden of proof rests upon
the claimant to meet the first four steps. If a claimant satisfeerter burden with respectto
the first four steps, the burden shifts to the Commissioner for step five FAR.@404.1520 At
step five, the Commissioner’s burden is to demonstrate that the clasr@apable of making an
adjustment to other work after considering the claimant’s residual dnatttapacity (RFC),
age, education, and work experientze.

Plaintiff contends that adequate evidence does not support the ALJ’s disddilisjon
and that it is not based on the correct legal standards. Pl’s Br. N&QP. In particular,
plaintiff argues that: (1) the ALJ erred in evaluating the medical opidneating psychiatrist
Dr. Garwood; (2) the ALJ erred in evaluating plaintiff's credibilitypdd3) the ALJ erredin
evaluating a lay witness’s credibility.

|. Dr. Garwood’'s Medical Opinion
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Plaintiff contends that the ALJ improperly rejecteddiional limitations identified by
treating psychiatrist Les Garwood, D.O. Pl.’s B¥l8, ECF No. 10. In response, defendant
argues that the ALJ properly assessed Dr. Garwood's opinion. Def4s®BECF No. 11.

“To reject an uncontradicted opinion aftreating or examining doctor, an ALJ must state
clear and convincing reasons that are supported by substantial evidéagks® v. Barnhart
427 F.3d 1211, 1216 (9th Cir. 2005) (citihgster v. Chatei81 F.3d 821, 8381 (9th Cir.

1995)). “If a treating or examining doctor’s opinion is contradicted by another docarion,

an ALJmay only reject it by providing specific and legitimate reasons thatupported by
substantial evidenceld. (citation omitted). When evaluating conflictihg medical opinions, an
ALJ need not accept a brief, conclusory, or inadequately supportechopihigciting

Tonapetyan v. Halte42 F.3d 1144, 1149 (9th Cir. 2001)). Because Dr. Garwood’s opinion is
contradicted in the recofcthe ALJ can only reject it by providing specific and legitimate
reasons that are supported by substantial evidence.

Phintiff met with Dr. Garwood approximately ten times between October 20dApril
2012 On or about August 17, 2012, Dr. Garwood submitted a mental residual functional

capacity assessment on plaintiff's beh8leer. 105154. In that assessment, Dr. Garwood

% Sedr. 355-63 (On April6, 2006, Michael Leland, Psy.D., CRC, auirthaplaintiff's attention, concentration,
and mentaltracking were all within normal limits.) 8950n October 18, 2007, Claudia Hardwick, Ph.D.,
determined that plaintiff did not have a mentalimpairnieat would be detrimentalin a work situation.); tr-382
87 (OnJune 23, 2008, Pamela Joffe, Ph.D., opined that flaimtsable to adequately understand and remember
instructions, and interactappropriately in public. DifeJalso opined that“maintaining attention and conctatra
throughout a normalworkweek and workday” may be more ciglig for plaintiff because he had poor physical
health and had notworked in some time.); tr-830(On November 24 and December 8, 2008, Scott Woods, M.A.,
and Rex Turner, Ph.D., administered a neuropsycholayiealation and determined that plaintiff had a high level
of intellectual ability and a strong working memory.)485 (On May 27, 2009, Kordekennemer, Psy.D., opined
thatplaintiff had mild restrictions in maintaining conceritvat persistence, or pace.)441 (On December 14,
2009, Paul Rethmer, Ph.D., affirmed Dr. Kennemer’'s RFCfindings.); tr. @ August 15, 2012, John Nance,
Ph.D.,opined that plaintiff had mild limitations in persisterm@ncentration, and pace.)

* Sedr. 749-56, 654 (10/14/2010); tr. 650, 74584 (11/19/2010); tr. 649, 6883 (1/4/2011); tr. 8206, 85055
(3/4/2011); tr. 80815 (4/15/2011); 76474, 104847 (6/17/2011); tr. 1016 (9/8/2011); tr. 982 (1/6/2012); tr.
950-57 (2/21/2012); tr. 922 (4/6/2012).

4 —OPINION AND ORDER


https://a.next.westlaw.com/Document/I0d3b49044bd411da8cc9b4c14e983401/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&firstPage=true&CobaltRefresh=87061
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996087432&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_830

opined that plaintiff had moderate limitations in his abilty to: understaddemember detailed
instructions; carry out detailed instructions; maintain attention and atpaten for extended
periods; susia an ordinary routine without special supervision; work in coordination or
proximity with others without being distracted; interact in the general puiice pt instructions
and respond appropriately to criticism from supervisors; maintain soajgliygriate behavior
and to adhere to basic standards of neatness and cleanliness; and respond ayppmpaateh|
hazards. Tr. 10553. Dr. Garwood also opined that plaintiff had moderately severe limgatio
in his abilty to: perform activities within schedule, maintain regular attendance, and be
punctual; complete a normal workday and workweek without interruptions from psycidjogic
based symptoms and perform at a consistent pace without unreasonableiodsst rgspond
appropriately to changes the work setting; and set realistic goals. Tr. 3832 Dr. Garwood
explained these limitations by commenting:

Veteran has moderately severe chronic PTSD [and] major depression[.]

His chronic, relatively lowfunctioning adult lifestyle, consequent to this

leaves him #lequipped to function meaningfully in the context of gainful
employment.

Tr. 1054.

The ALJ, after reviewing this assessment, rejected Dr. Garwoodisdofunctional
imitations on performing within a schedule, following detailed instrosticand completing a
normal workday or workweek. Tr. 25. In rejecting these limitations, thé&rAled on three
bases: (1) the objective medical evidence, including the medical opinion -ekaoining
psychologist Dr. Nance; (2) Dr. Garwood’s insufficierexplanation; and (3) plaintiff's daily

activities. Sedr. 25.

5 —OPINION AND ORDER



As to the objective medical evidence, the ALJ found that Dr. Garwood’sdopine
functional limitations were “inconsistent with the more spedtiiatment records regarding the
claimant’s funtioning and activities.” Tr. 25. The Aldlsofound that independent medical
testing and variable Global Assessment of Functioning (GAF) sadee®nstrated
inconsistencies between the treatment records and Dr. Garwood s degoirtions. Tr. 25This
Caurt looks to each proffered reason.

First, the ALJ concluded that testing performed by treating and examiningesourc
demonstrated that plaintiff “performed in the average to superior range otaskst Tr. 25.
On November 24, 2008, and on Decemb&2088, plaintiff underwent a fivbour
neuropsychological examinatwith Rex Turner, Ph.D., and Scott Woods, M.A. Tr.-582
As a result of this examination, plaintiff received mostly high s¢avbeih indicated “a high
level of intellectual abilty ad a strong working memory.” Tr. 584. For example, plaintiff
received a score of 116 on the Fadale Intellectual Quotient (FSIQ), which is in the high
average range at the 86th percentile, and scores of 17 and 18 on Matrix Reawbibigt a
Span, whit are both in the 99th percentile. Tr. 583. Dr. Turner and Mr. Woods opined that
“the predominance of high scores on the tests suggest that [plaintiff] ddes/ea cognitive
disorder,” adding that “[plaintiff's] longerm dependence on his sister. may have contributed
to a low score on tests ke comprehension.” Tr-B84see also infran.11 (commenting on

plaintiff's sister’'s behavior during the examination). These findings \aegely consistent with

® A GAF score isarough estimate of an individual's psychological, s canietl,occupational functioning used to
reflect the individual's need for treatmemdrgas v. Lambert59 F .3d 1161, 1164 n.2 (9th Cir.1998)ing
Diagnostic and Statistical Manual of Mental Disord2@qrev. 3d ed. 1987)). BAF score includes two
components: symptomseverity and function®ee Diagnostic and Statistical Manual of Mental Disor@2igev.
4th ed. 2000).

® Plaintiff wasadministered the Wechsler Adult Inteligence Sdh)éhe Wechsler Adult Intelligence Scalk
Subtest, andthe Wechsler Memory Sdlldr. 583-84.
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a psychodiagnostic evaluation in Aprd(5, seetr. 360 (“Attention, concentration and mental
tracking were well within normal limits.”), a Compensation and Pen&&P) evaluation in
October 2007 seetr. 559 (“[Plaintiff] has no functional mental health impairment forkaQr
and a psychodgnostic evaluation in June 20@&etr. 386 (‘[Plaintiff] appears to be a bright
man and can adequately understand and remember instructidrige”ALJreasonably relied
upon this objective medical evidencectanclude thaplaintiff functioned ata level higher than
the functional limitations alleged.

Second, the ALJ incorporated plaintiff's assigned “‘fm]oderate GAF sdorthe 60s
down to [the] low 50s” into the RFGgetr. 25, but rejected plaintiff’'s assigned lowegnm
severe GAF scores ranging between 41 andé@y. 23, 25-26. Plaintiff contends that these
lower GAF scoresanging between 41 and 58upport Dr. Garwood's opined limitations and
undermine the RFC. This Court is not persuaded.

The ALJ discounted these lower scores because many of them originate'dtiveith
source’ and because they were inconsistent with the objective medical evidade.23, 25
27. Dr. Nance opined, and the ALJ agreed, that more weight should be dgillern3AF scores
of “acceptable medical sourédsecause thossources had more extensive training and clinical
backgrounds thafother sourcessuch as social workers and treating counselors. Tr. 23,
Because plaintiff contests this characterization of tideace, this Court looks to the record.

Between October 2007 and June 2008, plaintiff underwent a C&P evalssein, 554~

60, and a psychodiagnostic assessment, t~8382As a result of these examinations, plaintiff

" A GAF score between 41 and 50 “describes serious symptoms (eidakideation, severe obsessitritaals,
frequent shoplifting)” and includes “any impairment in o ccupation, or school functioning (e.g., no friends,
unable to keep a job)Diagnostic and Statistical Manual of Mental Disord&2yrev. 4th ed. 2000).
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was assigned a GAF score of @0Qctober 2007, tr. 559, and a GAF score of 60 in June 2008,
tr. 386.

Between November 2008 and March 2009, Matthew Gomez, D.O., assigned plaintiff
GAF scores ranging from 42 to 43 on five different occasestr. 546-47. These scores,
which were basd on limited evaluationsseetr. 589-591 (11/21/2008); tr. 580 (12/18/2008);
tr. 574-76 (1/22/2009); tr. 561 (2/19/2009); 56662 (3/20/2009), conflicted with the GAF
score of 64 assigned by Dr. Turner and Mr. Wood#aimuary200, tr. 584, and the GAF scores
of 51 assigned by Sonja Fry, LCSW, on six different occasions during that samde gesatr.
598-600 (10/23/2008); tr. 5993 (11/21/2008); tr. 57&7 (12/18/2008); tr. 5773
(1/23/2009); tr. 56469 (2/24/2009); tr. 5664 (3/20/2009). The ALJ credited the assigned score
of Dr. Turner and Mr. Woods, which was based on thehfaur neuropsychological
examination discussed above. Tr.25.

Between February 2010 and January 2012, Dan Rupe, LCSW, Sonja Fry, LCSW, and
Mitch Trotter, Social Worker Intern, assigned plaintiff GAF scores ranging from 41 to # on
different occasionsSeetr. 469 (2/12/2010); tr. 746 (10/15/2010); tr. 733 (11/9/2010); tr. 703
(12/6/2010); tr. 686 (1/5/2011); tr. 680, 870 (2/3/2011); tr. 819, 880/gD11); tr. 783
(6/9/2011); tr. 1036 (7/11/2011); tr. 981 (1/19/2012). These scores, which did not ongitate
“acceptable medical sourcesge20 C.F.R. § 404.1513(adefining “acceptable medical
sources”), largely adlicted with the GAF scores ranging from 45 to 52 assigned by Dr.
Garwood during that same periathmparetr. 1036, 981 (assigning GAF scores of 41 on

7/11/2011 and 1/19/2012yyith tr. 1016-16 (assigning GAF score of 52 on 9/8/2011); tr-923

® Plaintiff did not challege the ALJ's evaluation of Dr. Gomez's credibility. As surk, this issue has beenwaived.
SeeGreyerv. Barnhart464 F.3d 968, 973 (9th Cir. 2006).
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(assigmg GAF score of 50 on 1/6/2012). Moreover, the lower GAF scores ranging from 41 to
48 conflicted with earlier, higher GAF scores from Drs. Hardwickn@yrand Joffe, who are
“acceptable medical source€omparer. 850 Ms. Fry assigned GAF score of da
3/10/2011),with tr. 559 (Dr. Hardwick assigned a GAF score of 70 on 10/18/2007386 (Dr.
Joffe assigned a GAF score of @ 6/23/2008); tr. 584 (Mr. Woods and Dr. Turner assigned a
GAF score of 6bn 1/27/2009 and 1/29/2009As a result, ie ALJproperly discounted thee

lower GAF scores because many of them did not come ‘fammeptable medical souré¢esnd

the remaining lower GAF scores were inconsistent with objectivecaleglidence.

In any event, a GAF score “does not have a direct correlation to the sesguitg ments
in [the] mental disorders listing.Revised Medical Criteria for Evaluating Mental Disorders &
Traumatic Brain Injury, 65 Fed. Redd®&1601, 5076465 (Aug. 21, 2000)see also Diagnostic
and Statistical Manual of Mental Disordet6 (5th ed. 2013) (“It was recommended that the
GAF be dropped from DSMb for several reasons, including its conceptual lack of clarity (i.e.,
including symptoms, suicide risk, and disabilities in its descriptard)gaestionable
psychometrics in routine practice.Bpnk v. AstruelNo. 3:12:CV-00637BR, 2012 WL
5830392, at *11 (DOr. Nov. 16, 2012) (noting that “an ALJ's failure to address spe@MiE
scores does not constitute legal error|.]” (citation omitted)).

As to Dr. Garwood’s insufficient explanation, the ALJ found that the “checkdroX’
asessment was not adequately explaireeler. 25. An ALJ need not accept a brief, conclusory,
or inadequately supported opiniomonapetyan242 F.3d at 1149. As discussed above, Dr.
Garwood completed a mental residual functional capacity assessmergust Ad, 2012, in
which he opined that plaintiff had multiple moderately severe limiati®eetr. 1052-54. To

substantiate these limitations, Dr. Garwood identified plaintif6SD and major depressive
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disorder, and noted that plaintiff ived a “relety low-functioning adult lifestyle” that left him
“ill -equipped to function meaningfully in the context of gainful employment.” Tr. 1054. T
explanation, which failed to reference any specific diagnostic eviddsdesufficient to explain
Dr. Garwod's conclusory findings to the extent they differed from the RF€&Crane v.
Shalalg 76 F.3d 251, 253 (9th Cir. 1996) (“The ALJ .. . permissibly rejectedheckoff
reports that did not contain any explanation of the bases of the&ilusions.” (citation omitted)).

As to plaintiff's daily activities, the ALJ found that these aadisitdemonstrated that
plaintiff could perform within a schedule. Tr. 25. For example, plictfred for his elderly
mother,seetr. 305, 507, 562, 60732, he drove other veterans as part of the Vet Lift program,
seetr. 746, 913, 917, and he actively participated in his church’s choir, includiirgy astchoir
director, seetr. 308, 386, 507, 556, 560, 562, 840. The ALJ reasonably interpreted these
adivities as inconsistent with Dr. Garwood’s conclusory finding that ffainad moderately
severe limitations in his ability to complete a workday or workweek.

In sum, the ALJ’s evaluation of Dr. Garwood’s credibiity was suppdniedpecific and
legiimate reasons that were based on substantial evidence in the record.

[l. Plaintiffs Credibility

Plaintiff contends that the ALJ erred in evaluating his credibility's Br. 12-16, ECF
No. 10. In response, defendant argues that the ALJ’s findingsupperted by substantial
evidence. Def.’s Br.-816, ECF No. 11.

An ALJ must consider a claimant's symptom testimony, including statsmegarding

pain and workplace limitationsSee20 CFR §804.1529 416.929 “In deciding whether to

° The instructions for the Mental Residual Functional Cap&sport read, in relevant part: “[ijf your answers to
any ofthe questions are “Moderately Severe” or “Sevenaditld be most helpful to set forth the basis forthe
answers below.” Tr. 1054.
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accept [this testimony], an ALJ must perform two stages of anatigsi€ottonanalysis and an
analysis of the credibility of the claimant’s testimony regarding therigeeé her symptoms.”
Smolen v. ChateB0 F.3d 1273, 1281 (9th Cir. 1996). If a claimant meet€titonanalysis®

and there is nevidence of malingering, “the ALJ can reject the claimant’s testimonut dlv®
severity of her symptoms only by offering specific, clear and convincing reasahsirfg so.”

Id. (citing Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993)). This Court “may not engage in
seconeguessing,”Thomas v. Barnhar278 F.3d 947, 959 (9tir. 2002) (citations omitted),

and “must uphold the ALJ’s decision where the evidence is susceptible tdhamorene rational
interpretation,” Andrews v. Shalal®3 F.3d 1035, 10390 (9th Cir. 1995) (citations omitted).

The ALJ found that plaintiff's statements concerning his symptoms Jes®than fully
credible.” Tr. 24. In making this determination, the ALJ reliedaam bases, including: (lthe
objective medical evidenc€?) inconsistencies within the plaintiff ®wn statements abotlie
scope ohis mentalimpairment (3) plaintiff's activities of daily living; and4) evidence that the
plaintiff's exhaustion was the result of a learned behavior.

First, the ALJ found that plaintiff's statements concerning his alletpgree of
impairment were not consistent with the objective padevidence of record. Tr. 2As
discussed above in section I, the ALJ properly evaluated the medical evidéing to
plaintiff's mental impairmerst Although plaintiff does notlalenge the ALJ’s evaluation of the
medical evidence relating to plaintiff's physical impairnggihis Court notes that the objective

medical evidence also supports pigsical limitations imposedseeg e.g, tr. 364-68

19«The Cottontest imposes only two requirements onthe claimant: é)sfst produce objective medical evidence
of an impairment or impairments; and (2) she must showtitbanpairment or combination of impairmentauild
reasonably be expected(tmtthatit did in fact) produce some degree of sympt&mbdlen80 F.3dat 1282 (citing
Cottonv. Bowery99 F.2d 1403, 14608 (9th Cir. 1986)).
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(4/12/2006); tr. 547-53 (10/25/2007);tr. 373-81 (6/16/2008); tr. 3987 (7/3/2008); tr. 42B6
(5/28/2009; tr. 442 (12/21/2009).

Second the ALJ found that plaintiff's statements concerning the scope ofdmnsal
impairment were inconsistent. T4 (“l find it very teling that the claimant repeatedly asserted
at the beginning of this process that he had no significant mental probleffas. Bxamplejn
2008 and 2009, plaintiffepeatediyreported tgroviders that he did not have a mental
impairment. Seetr. 609 (7/16/2008); tr. 607 (8/15/2008); tr. 601 (10/6/2008); tr. 576
(12/18/2008);tr. 572 (1/23/2009) These assertions largely conflicted with other statements made
by plaintiff during that same perio&eetr. 616 (5/23/2008); tr. 384 (6/20/28); tr. 288
(3/18/2009); tr. 309, 311 (5/4/2009)see alsdr. 328 (8/4/2009);tr. 105, 10709 (11/14/2011).
The ALJ properly considered these inconsistencies in evaluating plaiati#diility. See
Thomas278 F.3d at 960 (noting that an ALJ may use “ordinary techniques of credibility
evaluation” (citations and internal quotation marks omitted)).

Third, the ALJ found that plaintiff's daily activities were not consisteith his alleged
degree of impairmentSedr. 18, 22, 24. The ALJ explained in part:

[T]he claimant indicated that he lived with his mother arat He took

care of her to the best of his abilty. He stated that their home was heated
by a woodstove (or fireplace of some kind) and that he was responsible for
chopping the wood, toting the wood, and tending the fire. He also
performed most, if not all, of the household chores and cooking. He went
shopping as needed. He could drive. He could handle money adequately.

He attended church two to three times weekly and participated in the choir
and Bible study. He noted that he couid Uip to 30 pounds comfortably.

The claimant’'s ongoing activities, such as caring for his mother, singing in
the churchchoir, and driving disabled veterans to medical appointments,
imply a higher degree of functioning than he alleges.
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Tr. 18, 24. An ALJ may rely on daily activities to form the basis of an adeeesibility
determination if those activities contradictlairiff’'s testimony or involve the performance of
physical functions that are transferable to a work sefiimg.v. Astrue495 F.3d 625, 639 (9th
Cir. 2007). Defendant contends that plaintiff's daily activities contrddictestimony.See
Def.’s Br. 9-11, ECF No. 11. This Court looks to the record.

Plaintiff alleges that his disabilty began on January 25, 2666étr. 13, 126. Since that
time, plaintiff cared for his elderly moth@r 2008, 2009, and 2018eetr. 94, 305, 507, 562,
607, 732, he drove other veterans as part of the Vet Lift progr&010 and 2012 seetr. 746,
913, 917,andhe actively participated in his church’s chbetween 2007 and 201ibcluding
acting as choir directoseetr. 94, 308, 386, 507, 556, 560, 56246, 840.In addition to those
activities, plaintiff alsa preparedimself mealscleanedjaundered clothg; cut and carried
firewood; mowed the lawn; read; watched television; shopped for grocerésaasported
himself and his family members to appointmersetr. 304-08, 507.These daily activitexan
be reasonably interpreted as inconsistent with plaintiff's alleged el@fimpairment. For
example,in March 2009, plaintiff reported that his depression was “overwhelmimgl’ caused a
“lack of concentration and motivation” resulting in forgetfulness. Tr. RR#etheless, lpintiff
alsoreportedat thattime thathe cared for himself, his eldgrmother,andhis catandthathe
performed various household tas&sy., he washed dishes antlected firewood.Seetr. 304. h
April 2012, plaintiff reported that he continued to drive other veterans to and from appointments
despite moderate depression and severe anXietp13-14.

Fourth the ALJ found that plaintiff's reported limitations gegding his physical
exhaustion and related need to frequently nap were not fully credible. Th&ALD explained

in part:
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[Plaintiff] acknowledged part of his sleep difficulty and daytime tiredness
stems from his years of working at night and sleedimgng the day. He
said he naps but it depends on what he has going [on], indicating he naps
because he can but can avoid naps if he has something to do. . . . [T]his
reflects his learned ability to take “power nap[s]” to restore his energy.
Id. Plaintiff, primarily in reliance on comments made by Dr. Garwood and Lare Langues
that the ALJ unreasonably interpreted plaintiff's testimddgePl.’s Br. 15, ECF No. 1(Qciting
tr. 314, 953 This Court is not persuaded.

Plaintiff testified in 2011 and 2012 that $lept less than three hours each nig@eer.
73-74, 106. Plaintiff noted that his difficulties sleeping stemmed fronesdriser working
graveyardshifts. Tr. 73, 106. Plaintiff also noted that typically power slept to restore his
energy tiee times each day, butvas able forgo sugbowersleep if he had things to do. Tr. 73.
The ALJreasonably interpreted this testimonyrefiecting a learned abilty to take power naps
consistent with the RF(.0 the extent that plaintiff challenges theJ’'s evaluation of Dr.
Garwoods and Ms. Lamiis credibility, those evaluations are addressed in Sectiamd III.

In sum, the ALJ’s evaluation of plaintiff's credibiity was supportedspgcific, clear and

convincing reasons that were based on sutistagvidence in the record.

[ll. Lay Witness'’s Credibility

Plaintiff contends that the ALJ improperly rejected functional linaitegti identified by
Lare Lamm, plaintiff's sisterSeePl.’s Br. 16-18, ECF No. 10. In response, defendant contends
that the ALJ provided germane reasons for rejecting these limitaBeeBef.’s Br. 16-17, ECF
No. 11.

“Lay testimony as to a claimant’'s symptoms is competent evidence tAdtlanust take
into account, unless he or she expressly determines to disregard such testimonysand give

reasons germane to each witness for doing Lewis v. Apfel236 F.3d 503, 511 (9th Cir. 2001)
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(cttation omitted);see alsdMerrill ex rel. Merrill v. Apfe| 224 F.3d 1083, 1085 (9th Cir. 2000)
(“[Aln ALJ, in determining a claimant’s disability, must give fubrsideration to the testimony
of friends and family members.” (citation iied)).

Ms. Lamm submitted a thikparty function report dated May 7, 20@eetr. 313-20. In
that report, Ms. Lamm indicated that plaintiff cared for his mofbay., he prepared her meals),
cared for a cat, maintained his personal care, prepared meals for himsgligeaheated
leftovers and purchased fast food), mowed the lawn, collected and cut firewpoduapped
for groceries weekly, was able to drive an automobile, watched tefeVisquently, and
attended church at least once wee8letr. 313-15, 317#18. Ms. Lamm also indicated that
plaintiff had difficulties sleeping, was easily exhausted from physiodlmental exertion,
lacked motivation, had an impaired shetm memory, and was “very slow” in decisionmaking.
Sedr. 313-18, 3D.

The ALJ, having reviewed this report, rejected Ms. Lamm’s reported olieasva
because: (1) she had repeatedly attempted to “control [plaintiff's] tife21-22, 26; and (2) her
observations were inconsistent with plaintiff's statements, tBath of these explanations
constitute germane reasons to reject Ms. Lamm’s observations.

First, the ALJ found that Ms. Lamm had repeatedly attempted to contrulffdailife,
which included encouraging plaintiff to seek benefits so that “he [could] mowaf bat homé€'.

Tr. 2122 (citing tr. 58291).* Ms. Lamm’s financial motivation, particularly when considered

2 On November 25, 200&nd December 8, 2008, plaintiff, who was accompanidustsister, underwent a five
hourneuropsychological evaluati®eer. 582-88. Evaluation examiners Rex Turner, Ph.D., and Scott ¥/ood
M.A., noted:

[Ms. Lamm] also argued with the veteran, wasftontational, and became agitated
when she learned ofthe veteran’s high scores on the tast®tkad ministered to him. .
. . During testing the veteran was alert, communicative, @aperative with the
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in light of her documented condusgeg e.g,supran.1l; tr. 568-69, 570, 572, constitutes a
germane reason to reject her reported observatidngalentinev. Comm’ Soc. Sec. Admin.
574 F.3d 685, 694 (9th Cir. 200@]E]vidence that aspecific spouse exaggerated a claimant’s
symptoms in order to get access to his disability benefits . . . miffittesto reject that spouse’s
testimony.”).

Second, the ALJ found that Ms. Lamm’s statements about plaintiff's alieqgairments
contradiced plaintiff's own statements. Tr. 26. For example, during a meetingDwithoffe in
2008, Ms. Lamm reported that plaintiff had “PTSD to the max” and that skedu his
functioning was impaired. Tr. 384. A few months later, plaintiff infatn@esocialvorker that he
did not accept his sister’s assertions that he was mentally impaire@dl1;see alsdr. 607
(“My sister controls everything .. .. [She and my mother] tell mentiemtally impaired, | don’t
think | am but they are always teling me that, | just don’'t say anythijugt sit there.”). These
contradictions constitute a germane reason to reject Ms. Lamm’'s @sserti

In any event, an error is harmless if “inconsequential to the ultimate aoitityis
determination.” Stout v. Comm'r, Soc. Sec. Admis4 F.3d 1050, 1055 (9th Cir.2006). If, for
example, “lay witness testimony does not describe any limitations nathaldescribed by the
claimant, and the ALJ's wedupported reasons for rejecting the claimant's testimony apply
equally well to the lay witness testimony,” then this Court may deem thes Adillire to

articulate germane reasons harml&=eMolina, 674 F.3d at 1117. Ms. Lamm’s description of

examiner. When his sister was in the room, he was quiebv#ered little information.

He attemptedto contradict hera fewtimes, but he backed dews h# argued against
what he was saying. [Ms. Lamm] talked of . . . her frugtnadf the [plaintiff's] intrusion
into her life, and her desirerfbimto be paid money fromthe government so he can
move out of her home.

Tr. 583.
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plaintiff's limitations, except as to the general assertions of mampairment discussed inish
section, is largely similar to plaintiff's own statemei@®mparer. 313-20, with tr. 304-12.
These proffered limitations, to the extent that they were inconsistemttheitRFC, were properly
rejected in the ALJ’s consideration of plaintiff's own digity. Seesupra8 Il. Thus, even had
an error been committed, such an error was harmless.

CONCLUSION

For these reasons, the Commissioner’s final decision is AFFIRMED.

IT 1S SO ORDERED.

DATED this 24th day of September, 2015

s/ Michael J. McShan

Michael J. McShane
United States District Judge
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