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HERNANDEZ, District Judge:

Pro sePlaintiff Jacob Barrett brings this actiagainst Defendants State of Oregon; Kate
Brown, Governor of Oregon; Oregon Department of Corrections (ODOC); Collette Peters,
Director of ODOC; Karin Potts, Interstate Compact Coordinator (ICC) for Oba@ R.
Schmidt, ICC CoordinatoPlaintiff is an OODC inmate housed in the Florida Department of
Corrections (FDOC) pursuant to the Interstate Corrections Compact GEE)r. Rev.

Stat.88 421.245, 421.25@laintiff seeks relief undet2 U.S.C. § 1983, alleging violations of his
rights under the UniteBtates Constitution’s First and Fourteenth Amendments and Article I,
Section 8 of the Oregon Constitution; and the Religious Land Use artdtlosfilized Persons
Act, 42 USC 88 2000cc— 2000cc—5 (20adgfendants move to dismiss Plaintiff's claims.

Theessence of Plaintiff's claims is that the transfer to and continued confinement in
Florida substantially burdens Plaintiff’s religious exercisefage speech right®ecause a state
court judgment on the same issues has already been emtiiadff is precluded from
relitigating the issuesAccordingly, the Courtlismisses Plaintiff’'s complaint

BACKGROUND

The following facts are taken from Plaintiff's Amended Complaint, [3ifjce May

2007, Plaintiff has been transferred by ODOC to Oklahoma, New Mexico, and Fharida.

2 Since the filing of Plaintiff’s original Complaint, Defendant Potts haseetiThe new ICC
coordinator is R. Schmidt. The Court construes Plaintiff's Amended Complauobastuting R.
Schmidt for Ms. Potts as a defendant and dismissing Ms. Potts from th&€ee&m. Compl. 3.
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Compl. 9, n.1. According to Plaintiff, Defendants knew or should have known about Plaintiff's
religious faith before transferring him to Floridd. at 8.

Plaintiff practices the faith of Druidism; specifically, hagtices “Glefiosa (‘Bright
Knowledge’) or what is often referred to as Celtic Shamanism, a sect withinateéer Druid
faith.” Id. at 11.The following are central aspects of Plaintiff's faith: (1) using religious items in
routine rituals and holy day ebrvances(2) possessing religious items includinges“bad
(medicine bag),¢ranebag”, altar cloth, oak wood “rune set and rune bag”, ritual bowl, various
herbs, and a “Dudeerfteremonial pipe); (reating art, specifically “pafiart”; and (4)
sharing his faith with othersnd participating in political and social justice issuiesludingby
receiving publications with political articles by prisoners and participatingnfppkservices.

Id. at 11, 19-21, 24-25.

During his time in FDOC custodylaintiff has beennable to exerciseentral aspects of
his faith FDOC denied Plaintifaccess to the religious items described ablavet 15.A piece
of Plaintiff's pafio art was confiscated and nBlaintiff cannotcreate pafio art because “FDOC
has a blanket ban on both pafio art and art in generaht 21..Plaintiff cannot receive “Black
and Pink,” a newspaper produced for prisoners which hapadeadvertisements and political
articles because “the FDOC as a matter of policy and practicebisobwlitical articles by
prisoners and publications with peat services.ld. at 24 Plaintiff alleges that hbas

exhausted his administrative remedies within FDOC and ODOC. Id. at 15-18, 22-23, 26-27.

I

3 Pafio art is a “welestablished form of art” which began in prisons in the 1950s anéstoob

art drawn on a handkerchief (a “pafo”). Am. Compl. 20. Plaintiff describes drawilogya

images of Druid religious symbols and religious items on a pafio, which has become a symbol of
his prison experience and cultur@. at 20-21.
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STANDARDS
A motion todismiss under Federal Rule of Civil Procedure 12(b)(6) tests the sufficiency

of the claimsNavarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). "All allegations of material

fact are taken as true and construed in the light most favorable to the nonmovingAparty."

Family Ass'n, Inc. v. City & Cnty. of S.F., 277 F.3d 1114, 1120 (9th Cir. 2002). However, the

court need not accept conclusory allegations as tru®éeVWarren v. Fox Family Worldwide,

Inc., 328 F.3d 1136, 1139 (9th Cir. 2003W(]e are nd required to accept as true conclusory
allegations which are contradicted by documents referred to in the comatainwe do not
necessarily assume the truth of legal conclusions merely because they are edstim df
factual allegation) (interral quotation marks, citation, and alterations omitted). Rather, to state
a plausible claim for relief, the complaint “must contain sufficient allegatibnsderlying
facts” to support its legal conclusior@&arr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011).

A motion to dismiss under Rule 12(b)(6) will be granted if a plaintiff alleges the
"grounds" of his "entitlement to relief" with nothing "more than labels and conclusindsa

formulaic recitation of the elements of a cause of actioBe]!' Atl. Corp. v. Twombly, 550 U.S.

544, 555 (2007). "Factual allegations must be enough to raise a right to relief above the
speculative level on the assumption that all the allegations in the compéainiea(even if
doubtful in fact)[.]"_Id.(citations andootnote omitted).

To survive a motion to dismiss, a complaint "must contain sufficient factusdma
accepted as true, to state a claim to relief that is plausible on its face[,]" meahergthe
plaintiff pleads factual content that allows the caarntiraw the reasonable inference that the

defendant is liable for the misconduct alleged." Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(internal quotation marks omitted). Additionally, "only a complaint that statesusiple claim
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for relief survives anotion to dismiss." Id. at 679. A complaint must contain "étaded
facts" which "permit the court to infer more than the mere possibility of miscorjtiudt[at
679.

“A document filedpro seis ‘to be liberally construed,” and fao se complaint, however
inartfully pleaded, must be held to less stringent standards than formal pleadiitegs oy

lawyers.™ Erickson v. Pardus, 551 U.S. 89, 94 (2007) (qudgstelle v. Gamble429 U.S. 97,

106(1976)) (citations omitted).
DISCUSSION

Plaintiff brings seven claims against Defendants. APIiintiff's claims allege thadue
to his transfer and assignment to custody in FDOC, Plaintiff has been tteeisgeech rights
and religious exercise rights that he woliéVe if he were in custgdn OregonPlaintiff asserts
that Defendants, atif whom are Oregon government agencies or employees, expressly approved
of the denial of Plaintiff's rights. Plaintiff alleges tHa¢fendants knew or should have known
that Plaintiff's rights would be wiated while in FDOC custody.

Defendants move to dismiss Plaintiff's clairRelying on the doctrine of issue
preclusionDefendants argue that Plaintiff's claims are precluded by two Oregon state court
cases filed by Plaintiff that are currently pendiBgen if Plaintiff's claims are not precluded,
Defendants argue that Plaintiff's claims should be dismissed because Défear@anot
responsible for FDOC'’s conditions of confinement. Additionally, Defendants éngtie
Plaintiff's state law claininvoking the Oregon Constitution cannot move forward in this Court.
Finally, and alternativelyDefendants move the Court for an order abstaining from hearing the

case in light of Plaintiff's pending state case

5 —OPINION & ORDER



The Court finds thahe issues raised in Plaintiff's complaint are precluded by Plaintiff's
state habeas corpus case. Thus, the Court dismisses thenatttarn reachinghe remainder of
Defendants’ arguments.

l. Judicial Notice

The Court takes judicial notice of Plaintiff's Petition for Writ of Habeas Cqrpus

Defendant’'s Response to Order to Show Cause and Motion to Deny, General Judgment of

Dismissal Plaintiff's Opening Brief, and Defendant’'s Answering BriefBiarett v. Peters, et

al., Marion County Circuit Court Case No. 13C204Beéfs’ Mot. Dismiss Exs. 43; Pl’s Resp.
Exs. 1-2. The Court also takes judicial notice of Plaintiff's Second Ante@del Complaint

and a letter frondudge Claudia M. Burton iBarrett v. ODOC , et gln Marion Gunty Circuit

Court Case No. 14C1143befs.’ Mot. Dismiss Exs. %.

A court may take judicial notice of facts that are “not subject to reasonableedisput
because they are “capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.” ReBvid. 201(b). Under this rule, courts may
take judicial notice of papers filed in other coumeluding state courtas well as orders issued

by other courtsSeeBurbank—Glendale—Pasadena Airport Auth. v. City of Burbank, 136 F.3d

1360, 1364 (9th Cir. 1998Porter v. Ollison620 F.3d 952, 955 n. 1 (9th Cir. 2010). A court

may consider matters of judicial notice without converting a motion to dismiss intdi@n for

summary judgmentJnited States v. Ritchj842 F.3d 903,907 (9th Cir. 2003).

Neither party disputes the autheitti of the documents. Accordingly, the Court takes

judicial notice of the proffered documents.

I
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. | ssue Preclusion
The Federal Full Faith and Credit Statute, 28 U.S.C. 8§ 1738, requires that a feddral c
give to a state court judgment the sgmeclusive effect as would be given that judgment under

the law of the state in which the judgment was rend&eeMigra v. Warren City School Dist.

Bd. of Educ., 465 U.S. 75, 81 (1984%ssue preclusion . .bars successive litigation of an issue
of fact or law actually litigated and resolved in a valid court determination esserkia prior

judgment, even if the issue recurs in the context of a different claim.” Whitéwoi@?asadena,

671 F.3d 918, 926-27 (9th Cir. 2012) (quoting Taylor vrily 553 U.S. 880, 892 (2008]he

United StateSupreme Court recently explained:

The idea is straightforward: Once a court has decided an issue, it is “forest asttl
between the partiesBaldwin v. lowa State Traveling Men's AssB83 U.S. 522, 525,

51 S.Ct. 517, 75 L.Ed. 1244 (1931), thereby “protect[ing]’ against “the expense and
vexation attending multiple lawsuits, conserv[ing] judicial resources, aret[iogf

reliance on judicial action by minimizing the possibility of inststent verdicts,”

Montana v. United States, 440 U.S. 147, 153-154, 99 S.Ct. 970, 59 L.Ed.2d 210 (1979).
In short, “a losing litigant deserves no rematch after a defeat fairly sufférstoria Fed.

Sav. & Loan Assn. v. Solimino, 501 U.S. 104, 107, 111 S.Ct. 2166, 115 L.Ed.2d 96
(1991).

B & B Hardware, Inc. v. Hargis Indus., Inc., 135 S. Ct. 1293, 1302-03 (2015).

The rule of issue preclusion applies equally to § 1983 actions in federal courts..Allen v
McCurry, 449 U.S. 90, 98 (19804 district courtmay ®nsider the affirmative defense of issue

preclusion on a Rule 12(b)(6) motion to dismiairbank v. Underwoq®86 F. Supp. 2d 1222,

1231 n.5 (D. Or. 2013).
A. Statehabeasase

On July 23, 2013, iBarrett v. Peteré'Plaintiff's state habeas case”), Marion County

Circuit Court Case No. 13C20437, Plaintiff filed a petition for writ of habeas coPpaistiff

allegedthat Defendant Collette Petei3iector of ODOC ané named defendant in the present
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case) violatedhis state and federal constitutional rights, as well as his rights under RLUIPA.
Defs.” Mot. Ex. 1 at 2Plaintiff’'s claims were based on his transfer to and continued confinement
in FDOC.Id. According to Plaintiffthe transfer and placementfDOCviolated his religious
exercise rightbecause he was forced to shave his bddrd

On November 5, 2013, the court entered a general judgment of dismissal. Marion County
Circuit Court Judge Courtland Geyer noted that Plaintiff's petition raised “n@rmgems over
the decision to transfer his incarceration from Oregon to Florida, as wiedl asrditions of
confinemat in the Florida system.” Def Mot. Ex. 3 at 2. Judge Geyer held that Oregon
officials do not control Plaintiff's conditions of confinement in Florida andr@ifahas no
constitutional right to incarceration in any particular state or transfer tbheariostitutionId.

(citing Barrett v. Belleque344 Or. 91, 101 n.7 (2008) and Olim v. Wakinekona, 406 U.S. 238,

245 (1983)). Furthermoy®laintiff's “complaints about the process of his transfer to the state of
Florida” were also without meritd.

The title page of Judge Geyer’s judgment of dismissal states that the dismissal was
without prejudice; however, the language at the endeofutigment states that the petition is
dismissed with prejudice. Plaintiff appealed the court’s decision to the Oregano€Appeals,
where the case is still pending.

B. State civil case

On July 17, 2014, iBarrett v. ODOC, et al''Plaintiff's state civil case”), Marion

County Circuit Court Case No. 14C11436, Plaintiff filed a civil lawsuit against OC&dllette
PetersKarin Potts, and Greg Jones. Defs.” Mot. Eat4. Plaintiff alleged that FDOC'’s
grooming policies violat his rights under RLUIPA and the Oregon Constitution, and Plaintiff

alleged a number of common law claims. The essence of Plaintiff’'s claims was that, whil
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housed in FDOC, he was deprived of the right to exercise his religious preferémecegard to
har and beard lengthand that Plaintiff would not have been deprived of these rights if he were
housed in Oregon.

On December 15, 2014, Marion County Circuit Court Judge Claudia M. Burton issued a
letter to Plaintiff and aunsel for the defendants. BéfMot. Ex. 5. Judge Burton explained that
she deferred ruling on the defendants’ motion to dismiss, pending appellate detemuhati
Plaintiff’'s habeas corpus cadd. at 2. In making her decision, Judge Burton notedstiatvas
not sure she would haveached the same conclusion as Judge Geldiowever, Judge
Burton wrote:

[I]f the habeas case determines that plaintiff is not entitled to the same religiotss ri

with regard to his hair growth that he had in Oregon when Oregon transfers him under the

Interstate Corrections Compact to another state, that would preclude plairdiffis ah
this case.

*kk

| believe that the most prudent course of action rather than having potentiallytoanflic

decisions issue from the trial court is to await appelietermination of the underlying

guestion whether plaintiff is entitled under the Interstate Corrections @bhopenjoy

the same religious rights regarding hair growth in Florida that he would havegorOr
Defs.” Mot. Ex. 5.

C. Present case

Defendant@argue that the present cas®laintiff's “third time at bat raising the same
legal issue$ Def.’s Mot. 2, and that Plaintiff's claims are barredigyue preclusion. The Court
agrees

In determining the preclusive effect of atate court judgmenthe @urt follows the

state’s rules of preclusiolVhite, 671 F.3d at 926 (citing Kremer v. Chem. Const. Corp., 456

U.S. 461, 482 (1982Houston v. City of Coquille, 329 FedApp'x. 132, 133 (9th Cir. 2009)
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(“The preclusive effect of a state court judgment in a federal progeedgoverned by state

law.”). “In Nelsonv. Emerald People’s Util. Dist, the Oregon Supreme Coud hel

If one tribunal has decided an issue, the decision on that issue may prectigiioali
of the issue in another proceeding if five requirements are met:

1. The issue in the two proceedings is identical.

2. The issue was actually litigated and was essential to a final decision on the merits in
the prior proceeding.

3. The party sought to be precluded has had a full and fair opportunity to be heard on
that issue.

4. The party sought to be precluded was a party or was in privity with a party to the
prior proceeding.

5. The prior proceeding was the type of proceeding to which this court will give
preclusive eféct.

3180r.99, 104, 862 P.2d 1293 (1998)tations omitted)The party asserting issue preclusion
bears the burden of proof on the first, second, and fourth requirements, whereupon the burden
shifts to the party against whom preclusion is asserteuoiw that the third and fifth

requirements are not mgtomas v. U.S. Bank Nat. Ass'n, 244 Or. App. 457, 469, 260 P.3d

711, 719 (2011{citation omitted).
Here, the fourth and fifth elements are clearly met. Defendants seek to preclud#,Plainti
who wasa party in the state habeas proceeding. A state habeas case is the type of proceeding to

which this Court will give preclusive effe@eeJohnson v. Williams, No. CIV. 07-1696

2009 WL 4110200, at *5 (D. Or. Nov. 24, 2009B] ecausef the nature of a state habeas
proceeding, a decision actually rendered should preclude an identical issueeing relitigated
in a subsequent 8§ 1983 action if the state habeas court afforded a full and fair opporttimity for

issue to be heard andtérmined under federal standards.” Silverton v. Dep't of Treasury, 644

F.2d 1341, 1347 (9th Cir. 1981). Therefore, the question of whether Defendants properly assert

issue preclusion hinges upon whether the first three elements are met.
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With regard to tb first element, the issues decided in the state habeas proceeding and the
present case af@lentical” for the purposes of issue preclusion. Judge Geyer already decided
that Plaintiff's claims against Oregon officials regarding his conditionsrdfrement in FDOC
or the process of his transfer to FDOC are without meefs.” Mot. Ex. 3 at 2.

Plaintiff argues thaDefendants fail to meet their burden to show the issues are identical
because the present case is based on different facts from the state hab®¥ésleabe state
habeas case focused on FDOC'’s grooming policies, this case alleges other typastmiestr
on Plaintiff’s religious exercise and free speech rights.

However, Plaintiff misunderstands the lalfe Ninth Circuithas adopted four factors to
considetin determining whether the issue in a proceediriglentical” to an issue previously
litigated: (1) whether there is a substantial overlap between the evidencarmoeatgo be
advanced in the second proceeding and that advamdeel first; (2) whether the new evidence
or argument involves the application of the same rule of law as that involved mathe p
proceeding(3) whether pretrial preparation and discovery related to the matter presetied
first action could reasonably have been expected to embrace the matter soughtgertiecone
the second; and (4) whether the claims involved in the two proceedegmsely relatedsee

Steen v. John Hancock Life Insurance, Co., 106 F.3d 904, 913 (9th Cir. 1997).

Plaintiff's current case is based on the application of the same rule of law that was
involved in his state habeas cadgdge Geyer held that Oregon officials do not control
Plaintiff's conditions of confinement in Florida, Plaintiff has no constitutioiggit to
incarceration in any particular state or transfer to another institatiilaintiff's “complaints

about the process of his transfer to tlaesbf Floridaarewithout merit.ld. The claims
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presented in this proceeding are closely related to the state habeas case and thexetialsubst
overlap between the evidence and argumadwsinced in this case and the stetbeasase.

Plaintiff's citation of Engquist v. Oregon Dep't of Agric., 478 F.3d 985, 1007 (9th Cir.

2007)_aff'd sub nom. Engquist v. Oregon Dep't of Agr., 553 U.S. 591, 128 S. Ct. 2146, 170 L.

Ed. 2d 975 (2008} unavailing. In Engquist, the Ninth Circuit found thia¢ issues in a prior

age discrimination action by the plaintiff's coworker were not identical to issues of
discrimination in glaintiff's subsequent lawsuit, because it was possible that jurors codld fin
against the employer in the coworker’s suit but not in the plaintiff's suit. 478 F.3d at 1007. The
issue of discrimination was not identical as between the plaintiff and his cowldrkdere, on

the other handhe plaintiff is the same as in the state habeas case and, as discussed above, the
legal issies areidentical.

As to the second elemeott the issue preclusion analysisetissue here weractually
litigated and weressential to a final decision on the merits in the state habeas procéeding.
issue is “actually litigated” when “the factual and legal issues that the fileamgies in the
second case weeetually adjudicated and essential to the determination of the first case.”

Thomas 244 Or. Appat472, 260 P.3at 720-21(citing Ram Tehnical Services, Inc. v.

Koresko, 240 Or. App. 620, 632, 247 P.3d 1251 (2011) (emphasis in ori§iealalso

Restatement (Second) of Judgments § 27 comment d (1982) (“When an issue is properly raise

by the pleadings or otherwise, and is submitted for determination, and is determingesljdhe
actually litigated. . . .").

Plaintiff argueghat Defendants fail to meet their burden on #lmmentfor two reasons.
First, Plaintiff argues thaludge Geyer granted the defendants’ motion to temwrit of habeas

corpusbefore Plaintiff was allowed to file a respons®wever, Plaintiff submits no authority to
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support his assertion that Judge Geyer was required to give him time to file a eeSafoe
the writ issues, a Court may “deny the petition” on the defendant's motion thatitios feils

to state a claim for habeas corpus relief. ORS 34.680¢Yelace v. Morrow186 Or. App. 719,

724, 64 P.3d 1201, 1203 (2003).

Second, Plaintiff argues thatidge Geyer dismissed the case with prejudice instead of
without prejudice, thereby preventing Plaintiff from filing an amended compRafiendants
concede that the state habeas caseissl should have been without prejudice, and they
acknowledged as much in their state appellate [Be#PIl.’s RespEx. 2 at 17-18 (noting that
the dismissal “with prejudice” was likely a scrivener’s error). Neverthelesgndants argue
that this pocedural error does not prevent the state habeas case from having a preclusive effect
upon the present case. The Court agnéésle the entry of judgmerdismissing the caseith
prejudice was likely an errathe case was not dismissed on proceduirmpis; rather, the

decision was based on the mer8seRennie v. Freeway Transf294 Or. 319, 330, 656 P.2d

919, 925 (1982)“The term on the meritsconnotes a final definitive decision as to the
substantive validity of plaintiff's cause of action, in contrast to a rulingdoasolly on a
procedural aspect of the cd3ePlaintiff appealed the judgment.

The finalelement of the issue preclusion analysish&ther Plaintifhad a full and fair
opportunity to be heardPlaintiff argues that because his state habeas case is pendipgeal,
it has not yet been “fully heardContrary to Plaintiff's assertion, the fact that Plaintiff is
currently appealinghe habeas ruling to the Oregon Court of Appeals does notidsiay

preclusion from attaching to the trial court judgméiairbank 986 F. Supp. 2dt1237(citing

Ron Tonkin Gran Turismo v. Wakehouse Motors, 46 Or. App. 199, 207, 611 P. 2d 658
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(explaining that, under Oregon law, a pending appeal does not affect the finality of a judgment
for the purposesf claim or issue preclusion)

In sum, the Court finds that Plaintiff is precluded from relitigating the issuesedieicid
the state habeas proceagliRlaintiff cannot state a claim against Oregon officials raggriis
conditions of confinement in FDOC or the decision behind his transfer to FDOC.
[I1.  Dismissing with Prejudice

Plaintiff's entire complaint is based upon issues that he is precludeditigating.

Accordingly, the Court dismisses the case with prejudee.e.qg., Bonilla v. Smelosky, 594 F.

App'x 933, 934 (9th Cir. 201%affirming dismissal with prejudice whegmaintiff's claims were
precluded by prior state court action).
CONCLUSION
Defendants’ motion to dismiss [B3 granted. Plaintiff's Amended Complaint [28
dismissed with prejudice under the doctrine of issue preclusion. Pending motionsatfeany,
denied as moot.

IT 1S SO ORDERED.

Dated thls day ofMJL -«4 , 2015.

e //éﬂlﬂ/’%&m

MARCO A. HERNANDEZ
United States District Judge
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