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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

EUGENE DIVISION

ALFREDO P. GALINDO ,

Plaintiff,
Case No. 6:14:v-01221ST
V.
OPINION AND ORDER
COMMISSIONER OF THE SOCIAL
SECURITYADMINISTRATION,

Defendant

STEWART, Magistrate Judge:

INTRODUCTION

Plaintiff, Alfredo P. Galindq(* Galindd’), seeks judicial revie of the final decision
by the Social Security Commissioner (“Commissioner”) denyiisgapplicatiors for
Disability Insurance Benefits (“DIB”) under Title df the Social Security Act (“SSA”),

42 USC88401-433, and Supplemental Security Income (“SSI”) under Title XVI of the
SSA, 42 US(881381-1383f This court has jurisdiction to review the Commissioner’s
decision pursuant to 42 USA05(g) andB 1383(c)(3). All parties hare consented to allow
a Magistrate Judge to enter final orders and judgment in this case in awwish
FRCP73 and 28 USC § 636(c)or the reasons setrtb below, that decisiors

AFFIRMED.
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ADMINISTRATIVE HISTORY

Galindo protectively filed forDIB and SSlon September 8, 200@lleginga
disability onsetate ofOctober 1, 2003 Tr.81-89. His applicatiors weredenied initially
and on reconsideration. 13649, 5157. On September 14, 2008 hearing w&s held
before Administrative Law Judge (“ALJJohn J. Madden, Jr. Tt9-35, 344-61. The
ALJ issued a decision on September 25, 2009, fin@atndonot disabled. Tr7-18. The
Appeals Council deniedrequest for review on June 18, 201Dx. 1-3. Galindothen
appealedhat adverse decisiao this courtand on March 7, 2012, ihcourt issued an
order of remandor further administrative proeelings. Tr. 384407.

The Appeals Council vacateéde ALJ’s decsion on August 2, 201&ndremanded
the casdo an ALJ for further proceedings consistent with¢beart'sorder Tr.410. ALJ
S. Andrew Grace held secom hearingon February 26, 2014nd a suppimental hearing
on May 6, 2014.Tr. 362-83. The ALJ issued a decision on May 20, 2014, finding Galindo
not disabled. Tr. 32243 Thereforethe ALJ’s decisions the Commissioner’s final
decisionsubject to review by this court. 20 CFR 404.981, 416.1481, 422.210.

BACKGROUND

Born in 1980, Galindevas 29 years oldt the time of théirst hearing before the
ALJ. Tr.23, 81. He earned a GEandhaspast relevant work experienesa painter,
newspaper jogger, cannery worker, dishwasher, nursery worker, and small products
assembler Tr.28-30, 106, 36566. Galindoalleges tlathe isunable to work due tthe
combined impairments @&nxiety and depressionrr. 105

I

1 Citations are to the page(s) indicated in the official transcriph@fecord fled on December 31, 2014
(docket #.2).
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MEDICAL BACKGROUND

The relevant medical evidence is discusatlength in this court’s review of the
prior ALJ decision. However, Galindo received an additional psychological enaluat
from Emil Slatick,Ph.D, in February 2014 which is discussed in detail below.

DISABILITY ANALYSIS

Disability is the “inabilityto engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which can be expect=iitio
in death or which has lasted or can be expected to last for a continuous perioteses no
than 12 months.” 42 US&€423(d)(1)(A). The ALJ engages in a frgtep sequential
inquiry to determine whether a claimant is disabled within the meanirngddt. 20 CFR
§§404.1520416.920:Tackett v. Apfel180 F3d 1094, 10989 @™ Cir 1999).

At step one, thé&LJ determines if the claimant is performing substantial gainful
activity. If so, the claimant is not disabled. 20 CE&404.1520(a)(4)(i) & (b),
416.920(a)(4)(i) & (b).

At step two, the ALJ determines if the claimant has “a severe medically deteteninab
physical or mental impairment” that meets them@nth durational requirement. 20 CFR
88404.1520(a)(4)(ii) & (c), 416.909, 416.920(a)(4)(ii) & (c). Absent a severe impairment
the claimant is not disabledd.

At step three, the ALJ determines whatlthe severe impairment meets or equals an
impairment “listed” in the regulations. 20 CRER 404.1520(a)(4)(iii) & (d),
416.920(a)(4)(ii) & (d); 20 CFR Pt. 404, Subpt. P, App. 1 (Listing of Impairmentghelf
impairment is determined to meet or eqadisted impairment, then the claimant is

disabled.
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If adjudication proceeds beyond step three, the ALJ must first evaluateainaac
other relevant evidence in assessing the claimant’s residual functionaltggfRFC").

The claimant’s RFC is an ssssment of workelated activities the claimant may still
perform on a regular and continuing basis, despite the limitations imposed dryH&s
impairments. 20 CFBR8404.1520(e), 416.920(e); Social Security Ruling (“SSR-8p6
1996 WL 374184 (July 2, 1996).

At step four, the ALJ uses the RFC to determine if the claimant can perfotm pas
relevant work. 20 CFR8404.1520(a)(4)(iv) & (e), 416.920(a)(4)(iv) & (e). If the
claimant cannot perform past relevant work, then at step five, the ALJ ntesindee if the
claimant can perform other work in the national economy. 20 §3§404.1520(a)(4)(v) &
(9), 416.920(a)(4)(v) & (g)Bowen v.Yuckert 482 US137,142(1987) Tackett 180 F3dat
1099

The initial burden of establishing disability rests uploa claimant. Tackett 180
F3d at 1098. If the process reaches step five, the burden shifts to the Camerissishow
that jobs exist in the national economy within the claimant’s REC.If the Commissioner
meets this burden, then the claimanhdt disabled. 20 CFB8404.1520(a)(4)(v) & (9),
416.920(a)(4)(v) & (g), 416.98c).

ALJ'S FINDINGS

As a preliminary finding, the ALJ found that Galindo met the insured status
requirement through December 31, 2009. Tr. 328. At step one, the ALJ concluded that

Galindohas not engaged in substantial gainful activity since October 1, 2603.

4 —OPINION AND ORDER



At step two, the ALJ determined th@alindohas the severe impairments of
generalized anxiety disordgranic disorder, depressive disorder, and borderline intellectual
functioning. Id.

At step three, the ALJ concluded tiaalindodoes not have an impairment or
combination of impairments that meets or equalsdrtihe listedimpairments.id. The
ALJ found thatGalindohas the RFC tperform a full range of work at all exertional leviels
excepthe is limited to simple, repetitive, and routine tasks consistent with unskilled work;
low-stress workwhich isdefined as work requiring few decisions and few changes; tasks
capable of on®n-one, hand®n demonstration rather than written instruction; and a
standard or ordinary pace but not a strict, production rate pac&30r.Galindo may have
no cantact with the publi@ndoccasional contact with supervis@sdthe supervisor must
“check in with Galindo one time per day for the first two months of employnoecitéck
on work product and to see if [Galindo] has any questioig.”

Based upon theestimony of a vocational expert (“VE”), the ALJ determined at step
four thatGalindds RFCdid not preclude him from returning to work as a newspaper jogger
and as a nursery laborefr. 336. Alternatively, the ALJ foundhatGalindo can perform
other jobs in the national econopgpecificallyan automobile detailer and a groundskeeper.
Tr. 337.

Accordingly,the ALJ determined thdalindowas not disabled at any time through
the date othedecision.

"
"

11
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STANDARD OF REVIEW

The reviewing court must affirm the Commissioner’s decision if it is daseproper
legal standards and the findings are supported by substantial evidence icotige 42
USC § 405(g)Lewis v. Astrugd98 F3d 909, 911 {dCir 2007). This court must weigh the
evidence that supports and detracts from the ALJ’s conclusimgenfelter v. Astrues04
F3d 1028, 1035 (9Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {dCir 1998).
The reviewing court magot substitute its judgment for that of the Commissiorieyan v.
Comm'r of Soc. Sec. Admjs28 F3d 1194, 1205 {SCir 2008), citingParra v. Astrue 481
F3d 742, 746 (8 Cir 2007);see also Edlund v. Massana#53 F3d 1152, 1156 {Cir
2001). Where the evidence is susceptible to more than one rational interprekagion, t
Commissioner’s decision must be upheld if it is “supported by inferenes®nably drawn
from the record.” Tommasetti v. Astry&33 F3d 1035, 1038 {oCir 2008),quoting Bason
v. Comm'r of Soc. Sec. AdmiB59 F3d 1190, 1193 {(5Cir 2004);see alsd_ingenfelter
504 F3d at 1035We review the ALJ final decision, not the previously vacated decision.
See Lombardo v. Schweik&49 F2d 565, 567 {bCir 1984).

DISCUSSION

Galindo contends that the ALJ erred by not following this court’s instruction to account
for hislimitationsfoundby Keli J. Dean, Psy.D., aray not properly crediting the opinion of
Dr. Slatick.
l. Dr. Dean

Dr. Deancompleted a Neuropsychological Screening and Mental Residual Function
Capacity Report in November 2006. Tr. 203-Among other findings, Dr. Dean found that

Galindo was moderately limited in the category of “Social Interaction” in hlisiedbto “ask
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simple questions or request assistance” and “accept instruction and respond aplytpria
criticism from supervisors.Tr. 215-16. In 2009, the ALJ concluded that Galindo had the RFC
to work at all exertional level®ut was'limited to simple, routne tasks and no more than
occasional contact wittihe general public.” Tr. 14. This court found tte ALJ erred when
fashioning tlat RFC bynot accountingfor the moderate limitations in social interaction found

by Dr. Dean in [Galindo’shbility to ask simple questions or request assistance and in his ability
to accept instructions and respond appropwdtekriticism from supervisors Tr. 406. On
remand, the ALJ was instructed to give specific and legitimatensaiSloerejected Dr. Dean’s
opinion that Galindas limited in social interaction relating to supervisars if he credited

Dr. Dean’sopinion, to includehe limitation in a hypothetical to a vocational ex@ert the RFC
assessmentd.

On remand,ite ALJassignedsignificant” weight toDr. Dean’sopinion and
accommodatedis opinion about Galindo’s “pacing as well as additional anxiety created by
working around groups of people” in the RFC. Tr. 334. As for Galinduitationsin social
interaction with supervisors, titd.J added to th&kFCa limitation of“occasional contact with
supervisors” anarequirement thata supervisor to check in with him one time per day for the
first two months of employment to check on work production and to see if [Galindo] has
guestions.”ld. Essentially, Galindo argues that the ALJ erred by selecting only some of
Dr. Dean’s limitations for inclusion in the RF&hd ignoring the rest.

Dr. Dean found that Galindo’s significant weaknesses in his “verbal composition,
processing speed, mathemst and memory skills are likely to have a negative impact on his

ability to learn and performob tasks without extra assistance.” Tr. 2l2¢emphasis added)
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Galindo contendthatby limiting the need for enhanced supervision only to the first two months
of employment, the RFC does not adequately incorporate his neexkfiax assistance

Galindo presents a reasonable interpretation of Dr. Dean'’s finelyagdinghis inability
to “learn and perfornob tasks without extra assistaticé&alindo’s Imitations in verbal
composition, processing speed, mathematics, and memory skills might reiineial
supervisiorwhile performing the job. Dr. Dean certainly did not opine that Galindo’s need for
assistance would diminish over timdowever, her ojpion specified‘extra” assistance, not
necessarilylaily assistancéor the life of his employment.

It is also reasonable to interpret her finding, as the ALJtdidpply only to the early
stages of employmenitg. the first two months when Galindslearning, practicing and
thenperformingthe job under close supervisionlhe twomonth period oflaily supervision
required by the ALprovides”extra assistantebeyondthe period needed for job training.
Galindo’s past relevant work and the jobertified by the ALJ are classified as SVP
(unskilled work) which requires “anything beyond short demonstration up to andlimglu
1 month” tolearn the job.Dictionary of Occupational Title€DOT"), Appendix C,
available at1991 WL 688702.Under theRFC, Galindo would receive daily assistamoe
only during thefirst monthwhile learning the jobbut also during the second month while
he is performing the job he recently learnédr. Dean found that Galindo was not
significantly limited in sustaimg “an ordinary routine without special supervision.”

Tr. 216. Therefore, it was reasonable for the Abdssume that Galindeould be able to

continue performing an unskilled jotith simple, repetitive, and routine tasksdlow

2 Specific Vocational Preparation (SVP) is defined as the amount of lapsedeiuired a typical worker to
“learn the techniques, acquire the information, and develop the facdaged for average performance.”
Dictionary of Occupational Titles, Appendix @vyailable at1991 WL 688702.
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stresswithout daily sipervision after two months of intensive or “extra” training and
supervision.The ALJ’s findings must be upheld “if supported by inferences reasonably drawn
from the record’and “when the evidence is susceptible to more than one rational interprétation.
Tommasetfi533 F3dat 1038 (citations omitted).

Galindo also argues that the ALJ’s twoonth restriction contravenes the
Commissioner’s rule that functional limitations in the RFC are permanent, not tampo
limitations. See20 CFR88404.1505, 41®05; see alsiSSR 968P,available at1996 WL
374184, at *7 (In assessing RFC, the [ALJ] must discuss the individuaility to perform
sustained work activities in an ordinary work setting on a regular and continuing)baBig
the initial twomonth assistance period in the RFC is not the only accommodation of
Galindo’slimitationsin asking questions and requesting assistafd®se limitations are
inherent in the restriction to unskilled workUriskilled work is work which needs little or no
judgment to do simple duties that can be learned on the job in a short period of2InG+R
88 404.1568), 416.968(a).Moreover,the RFC does requirgccasional supervisigrsuch
that Galindo willhavesome continuin@ssistancevithout the needo seekhelp. Tr. 330.
Taken as a whole, the RFC considers and incorpobateBean’s finding thaGalindo
need “extra assistance.

Galindo also contends that the RFC completely fails to reflisahability to accept
instruction and rgsond appropriatelyo criticism. SeeTr. 216. Althoughhe ALJ
specifically considered Dr. Deannsoderae limitations in these areas wheasstricting
Galindo to only occasional contact with supervis@alindo suggesttheyshouldinstead
be addressed with a restrictioegarding the quality of supervisiotn support, he points to

the Minnesota Multiphasic Personality InventofyMMPI-11") which indicated thahe “may
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be hypersensitive to how others viewed him and reqomeased support and attention in
interpersonatelationships’ Tr. 21112, Dr. Deanalsonoted that Galindo would benefit
from “a supportive work environment or supportive supervisors providing increapedrs
and attention” and “frequent positive feedback . . . when learning new skills.” Tr. 213

However, as the Ninth Circuit explainedValentine v. Comm’r Soc. Sec. Admbv4
F3d 685, 691-92 [®BCir 2009) it is not error for the ALJ to omitmitationsin a doctor’s
opinionthatare not expressed as functionastrictions It is the ALJ’s responsibility to
construct an RFC responsive to Dr. Dean’s findin§ee20 CFR88 404.1546(c),
416.946(c). The Ninth Circuit found that notations in the section of the doctor’s report
entitled “Recommendations” were “neither a diagnosis nor arsgtéof . . . functional
capacity” because the doctor did not indicate that the applicant was “incapaldekaigyv
exceptunder the recommended conditionsd at 69192. Similarly, Dr. Dean’s
assessment of working conditiotisat may aid Galindosuchas frequenandpositive
feedbackwere recommendations made to the Vocational Rehabalite8ervices andere
not posited adimitations that prevent him from competitive employmefhe RFC
adequately incorporates Dr. Dean’s findings of “moderate ditiohs in social interaction”
as required by the coutstorder

Forthesereasos, the ALJ didnotfail to comply with the court’s order regarding
Dr. Dean’s opinion
Il. Dr. Slatick

On February 18, 2014, Dr. Slatick completed a Psychological Evaluation Report and a
Mental Residual Function Report. Tr. 584-92. As did Dr. Dean, Dr. Slatick found that Galindo

is markedly limited in his ability to understand, remember, and carry out detesteactions.
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CompareTr. 215-16with Tr. 591-92. But unlike Dr. Dean, Dr. Slatick also found Galindo was
markedly limited in the following areas: thability to perform activities within a schedule,
maintain regular attendance, and be punctual within customary tolefatheegbility to
complete a normal workglaand workweek without interruptions from psychologically based
symptoms and to perform at a consistent pace without an unreasonable number and lesigth of r
periods;” and the “ability to set realistic goals or make plans indepenaémtiers.® Tr. 591—
92. The ALJgaveonly “limited weight to Dr. Slatick’s opinion “because it is not supported by
objective evidence.Tr. 335. Accordingly, the ALJ credited Dr. Slatick’s opinion otdyimit
Galindo to “simple, repetitive, and routine tasks consistent with unskilled work, incadtitthe
limitation to low stress work (defined as work requiring few decisions andliewges).”ld.
Disability opinions are reserved for the Commissioner. 20 CFR 88 404.1527(e)(1),
416.927(e)(1). If no conflict arises between medical source opinions, the ALalgemarst
accord greater weight to the opinion of a treating physician than that of amergaphysician.
Lester v. Chater81 F3d 821, 830 {dCir 1995). The ALJ should also give greater weight to the
opinion of an examining physician over that of a reviewing physidam. v. Astrue495 F3d
625, 632 (§‘ Cir 2007). If a treating or examining physician’s opinion is not contradicted by
another physician, the ALJ may reject it only for clear and camgnreasonsld (treating
physician);Widmark v. Barnhart454 F3d 1063, 1067T9Cir 2006) (examining physician).
Even if one physician is contradicted by another physician, the ALJ mayjexitthee opinion
without providing specific and legitimateasons supported by substantial evidence in the

record. Orn, 495 F3d at 632VNidmark 454 F3d at 1066.

% The only other category in which Dr. Dean found that Galindo wagedéy limited was the “ability to
remember locations and wetike procedure.” Tr. 215.
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Galindo argues that his inability to maintain regular attendance and puyctasbpined
by Dr. Slatick, renders him disabled and ttat ALJ ered by rejecting that portion of
Dr. Slatick’s opinion. Because Dr. Slatick’s opinion is contradicted by the opinion ottt lea
one other examining physician, the ALJ was required to provide specific anoh&gitieasons
for rejecting it.

The Commissioner argues that any error committed by the ALJ in his treatment of
Dr. Slatick’s opinion is harmless because he incorpoiafatb the RFC by fimiting [Galindo]
to simple, repetitive, and routine tasks consistent with unskilled work, in additibe to t
limitation tolow stress work (defined as work requiring few decisions and few chahges)

Tr. 335 However, these aspects of the RFC do not account for Dr. Slatick’s offiaton
Galindo has &éimited ability to maintain regular attendance and punctuality.

The Commissioner further argues that the lack of objective medical evidencedfi sp
and legitimate reason to give only limited weight to Dr. Slatick’s opinfasan example of that
lack of objective medical evidence, the ALJ cited Galisdeport to Dr. Slatick “that he had
panic attacks ten times a year for which he sought emergency departmerdritéaiim 335,
citing Tr.589. Howeverasthe ALJcorrectly stated, the “emergency department treatment
recordsdo notsubstantiatéhis claim.” Tr. 335 seeTr. 166-200, 52452.

In addition, the ALJ found that Galindo “is less than fully credible” (Tr. 335) which
Galindo doesot challenge An ALJ may discredit a treating physiciaropinion if it is largely
based on uncritically acpeed, incredible, and subjective claimant reports rather than objective
medical findings.Cotton v. Astrue374 FApp'x 769, 771 (§' Cir 2010);see also Morgan V.
Commt of Soc. Se¢169 F3d 595, 600-02 {aCir 1999) (the opinion of a physician that is

“premised to a large extent upon the claimant’s own accounts of his symptoms &attblnsi

12 - OPINION AND ORDER



may be disregarded where those complaints have been ‘properly dis¢dunBadindo

reportedto Dr. Slatick thathe firstexperiencd anxiety13 yearsearlier, leading to random and
unpredictablganic attacksipproximately 10 times a year which render him “completely non
functional” for three days to a week at a time and require emergency neetadent Tr. 585.

It is reasonabléo assume thddr. Slatick’s conclusions about Galindo’s ability to participate in a
reqular work schedule were based in part ondissreditedeport about thérequencyand

severity of his anxiety attackequiring medical treatment

AlthoughDr. Slatick reliedin pat on Galindo’sunsubstantiateceport, he also relied
on his observationgeview of psychiatric and medical recorasd objectivantelligence
andpsychological testing Tr. 584, 58#88. He concluded that the “[p]revious evaluations
and current psychogical testing areonsistent wit [Galindo’y reportsof symptoms.”

Tr. 589. Galindo’s scores on thé&MP1 Il wererepresentativef individuals who tend to
feel depressed, sad, or despondent; are socially introverted and disliks padther group
activities; are anxious and lack confidence in their own abilities; lack gmnergpope with
everyday activities; view the world as a threatening place; and mpyneédo stress by
withdrawing into fantasy. Tr. 5889.

Theobjective testing and the wgit of consistent medical evidence in tieeord
certainlysupport Dr. Slatick’s opinion that Galindo suffers from anxiety. However, they do not
support a findinghatGalindo’s anxiety is so severe that he is unable to conform to a regular
work schedule.That finding is entirely based on Galindo’s account of how often he experiences
debilitating anxiety attacks armbw longthe episodes lashot reported elsewhere in the record.
This is clear from Dr. Slatick’s discussion of the frequencies of Galindo’stgmxithis

summary:

13- OPINION AND ORDER



[Galindo] reports a history of anxiety which began 13 years ago in the
form of a severe anxiety episode characterized by extreme panic, fear, and
paranoia which led to a significant decline in functioning for
approximately one month. Whiheappears to have experienced
generalized anxiety on a persistbasis since that time, he also continues
to have intermittent episodes of heightened anxiety which cause him to
seek emergency medical treatment and can last anywhere from three days
to a week at a time. These subsequent episodes also cause a decline in
functioning; similar to that of his initial episode. These anxiety episodes
do not appear to be triggered by external events and their onset is,
therefore, unpredictable. He also repdatiefer panic attacks which tend
to occur wherheis in public and can leave him unable to complete day to
day tasks such as grocery shopping. Previous evaluations and current
psychological testing are consistent with [Galindo’s] report of symptoms
and he does not appear to be experiencing improvement over time.

Tr. 589.

Without relying on Galindo’dliscredited selfeporing and withoutonfirming medical
records, the testingalone does not suppddr. Slatick’sfinding that Galindo’s anxietgauses
marked limitationsn hisinability to maintain regular attendance and punctuality.

Another reason given by the ALJ fgiving only “limited weight” toDr. Slatick’s
opinionis thatGalindo“has never participated in any therajyd that his “only reent medical
treatment has been for routine medication refillsr’ 335. However, Dr. Slatickormed his
opinion based on higview of Galindo’s previous psychological evaluations, including
Dr. Dean’s recommendation that Galindo receive mental heradthpy in addition to
medicatios. Tr. 214 In fact,Dr. Slatick specificallynotedthatGalindo’s treatment “has been
limited to antidepressant medication and, while reportedly helpful, is insift in
managing his symptoms” and recommended regular mental health counselin§9-90.5
He also notedalindo’s report that he had once seen a counselor for a single session and
would like to see a counselor on a regular basis5388. A claimant’s“unexplained or

inadequately explained failute seek treatmenor follow a prescribed course of treatmeist”
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grounds for discrediting a claimant’s credibilitgmolen v. ChateB0 F3d 1273, 1284 {Cir
1996). However, t does not provide a legitimate reason to reject a physician’s opinion.
Nonethegss, any error in relying ddalindo’s lack of participation imental healtitherapy
to rejectsome ofDr. Slatick’s findingss harmless because the ALJ providederspecific
and legitimate reasarfor discreditingthe opinion of Dr. Slatick.
ORDER
Forthe reasons discussed above, the Commissioner’'s de@sséirIRMED.

DATED November 13, 2015

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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