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Attorneysfor Defendard

HERNANDEZ, District Judge:

Plaintiff Stacey Woods brings this action fadicial review of the Commissir’s final
decision denying his application fBupplemental Security Income (S8tder Title XVI of the
Social Security ActThis Court has jurisdiction under 42 U.S.C. § 405(g) (incorporated by 42
U.S.C. 8§ 1382(x(3)). For the reasons that follow, the Commissioner’s decision is reversed and
remanded for further proceedings.

PROCEDURAL BACKGROUND

Plaintiff applied for SSI on June 28, 2011, alleging an onset date of December 10, 2010.
Tr. 1611 His application waslenied initially and on reconsideration. Tr. 68, @a.May 8,

2013, Plaintiff appeared, with counsel, for a hearing beforsdamnistrative Law Judge (ALJ).
Tr. 28-59.0nMay 17, 2013, the ALJ found Plaintiff not disabled. Tr. 9. The Appeals Council
denied review. Tr. 1.

FACTUAL BACKGROUND

Plaintiff alleges disability based dhe condition of his heart and lungs. Tr. 168.
testified that the biggest impediment to working ig tlarequires frequent restroom breaks due
to his medication, Lasix. Tr. 47. He also testified that his medication makegduhad,
therefore, he often takes one or two naps aldajn addition, Plaintiff testified that he suffers

from back pain, shortness of breath, and fatigue. Tr. 47-55.

! Citations to “Tr.” refer to the page(s) indicated in the official $caipt of the administrative record,
filed herein as Docket No. 12.
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Plaintiff wasforty-four years old at the time of the administrative hearing43r.He
attended high school through thleventh graddd. He has past work experience agemeral
laborer and driver, janitor, and caregiver. Tr. 43-44.

SEQUENTIAL DISABILITY ANALYSIS

A claimant is disabled if unable to “engage in any substantial gainful activigaspn
of any medically determinable physi@almental impairment which . . . has lasted or can be
expected to last for a continuous period of not less than 1zhsjghé2 U.S.C. § 423(d)(1)(A).

Disability claims are evaluated aeding to a fivestep proceduréeg e.g, Valentine v.

Comm’r, 574 F.3d 685, 689 (9th Cir. 2009). The claimant bears the ultimate burden of proving
disability. 1d.
In the first step, the Commissioner determines whether a claimant is engaged in

“substantial gainful activity.If so, the claimant is not disableBowen v.Yuckert 482 U.S.

137, 140 (1987); 20 C.F.R. 88 404.1520(b), 416.920(b). In step two, the Commissioner
determines whether the claimant has a “medically severe impairmeoindination of
impairments.”Yuckert,482 U.S. 13at140-41; 20 C.F.R. 88 404.1520(c), 416.920(c). If not,
the claimant is not disabled.

In step three, the Commissioner determines whether the impairment meetalsr‘eqge
of a number of listed impairments that the [Commissioner] acknowledges aese 8s to

preclude substantiglinful activity.” Yuckert, 482 U.S. at 141; 20 C.F.R. 88 404.1520(d),

416.920(d). If so, the claimant is conclusively presumed disabled; if not, the Commissioner
proceeds to step fouruckert, 482 U.S. at 141.
In step four, the Commissioner determindeether the claimant, despite any

impairment(s), has the residual funceboapacityto perform “past relevant work.” 20 C.F.R. 88
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404.1520(e), 416.920(dj.the claimant can, the claimant is not disabléthe claimant cannot
perform past relevant workhe burden shifts to the Commissioner. In step five, the
Commissioner must establish that the claimant can perform other Ywarkert 482 U.S. at
141-42; 20 C.F.R. 88 404.1520(e) & (f), 416.920(e) & (f). If the Commissioner meets his burden
and proves that the claimant is able to perform other work which exists in the natonamy,
the claimant is not disabled0 C.F.R. 88 404.1566, 416.966.
THE ALJ'S DECISION

At step one, the ALJ determined that Plaintiff had not engaged in substantial gainful
acivity sincethe alleged onset dafér. 14. Next, at steps two and three, the ALJ determined that
Plaintiff hasthefollowing severe impairments: heatrhythmia, idiopathic thickening of the
heart muscle, chronic obstructive pulmonary disease aggravated by cigaokiegs and
obesity.ld. However, the ALJ determined that Plaintiff's impairments did not meet or medically
equal the severity oflssted impairmentld. At step four, the ALJ concluded that Plaintiff has
the residual functional capacity performsedentary work excepl) Plaintiff is unable to climb
and crawl and is limited to occasional stooping, crouching, and kneeling; (2)fP&atild
avoid hazards sudcmswork at heights or near dangerous machinery; (3) Plaintiff should avoid
pulmonary irritants such as noxious fumes and odors; and (4) Plaintiff must havecezgb/ta
a restroom. Tr. 15. hALJ determined that Plaintiffad no past relevant work. Tr. 18.
However, at step five, the ALJ determined that Plaintiff is able to perform jabesxist in
significant numbers in the econonsych as telemarketer, credard interviewer, and office job

worker/document clerk. Tr. 19. Thube ALJ determined thatl&ntiff is not disabledld.

I
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STANDARD OF REVIEW
The reviewingcourt must affirm the Commissioner’s decision if the Commissioner
applied proper legal standards and the findings are supported by substantial evideace i

record.42 U.S.C. 8§ 405(g); Batson v. Comm’r of Soc. Sec. Admin., 359 F.3d 1190, 1193 (9th

Cir. 2004).“Substantial evidence” means “more than a mere scintilla, but less than a

preponderance.” Bray v. Comm’r of Soc. Sec. Admin., 554 F.3d 1219, 1222i(92009)

(quoting_ Andrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 198%) such relevant evidence

as a reasonable mind might accept as adequate to support a concldsion.”
The court must weigh the evidence that supports and detracts from the ALJ’s conclusion.

Lingenfelter v. Astruge504 F.3d 1028, 1035 (9th Cir. 2007) (citing Reddick v.t&ha57 F.3d

715, 720 (9th Cir. 1998)). The reviewing court may not substitute its judgment for that of the

Commissionerld. (citing Robbins v. Soc. Sec. Admin., 466 F.3d 880, 882 (9th Cir. 208£9);

alsoEdlund v. Massanari, 253 F.3d 1152, 1156 (9th Cir. 200drjable interpretations of the

evidence are insignificant if the Commissioner’s interpretation is a rateading.Id.; see also
Batson 359 F.3d at 1193. However, the court cannot not rely upon reasoning the ALJ did not

assert in affirminghe ALJ’s findingsBray, 554 F.3d at 1225-26 (citing SEC v. Chenery Corp.,

332 U.S. 194, 196 (1947)).
DISCUSSION
Plaintiff contends that the ALJ errég: (1) failing to properly consideall of the
functional limitations opined by medical@ert Dr. Nelp and identifying two occupations that
Plaintiff cannot perform when all of Dr. Nelp’s limitations are accounted2pfailing to
consider the effect of Plaintiff's need for frequent restroom access on hiphlcpvity; and

(3) failing to provide substantial evidence for finding Plaintiff not credible.

5 -OPINION & ORDER



Dr. Nelp’s Limitation on Plaintiff's Ability to Reach

Dr. Wil Nelp, M.D.,testified at Plaintiff's hearing as a medical expert and the ALJ gave
his testimony and opinion “significant weight based on the supportability with aletns and
laboratory findings, consistence with the record, and area of specializatioh7. However,
despite Dr. Nelp’s testimony that Plaintiffas limited to “occasional” reaching, the ALJ failed to
include that limitation in the hypothetical he posed to the vocational expert (VB)/-B8. e
VE identified two jobs, document clerk and credit cadewer, whichrequire “frequent”
reaching. Therefore, the reaching requirementadehobs exceeddtie medical opinion that
the ALJ determined was worthy of “significant weight.”

At Step Five, the Commissioner has the burden “to identify specific jobs existing in
substantial numbers in the national economy¢laatmantcan perform despite i} identfied

limitations.” Johnson v. Shalal&0 F.3d 1428, 1432 (9th Cir. 1995ge als®?0 C.F.R. §

416.920(g). In order for the testimony of a VE to be considered reliable, the hygathesed
must include “all of the claimant's functional limitationsttbphysical and mental” supported by

the recordThomas v. Barnhart, 278 F.3d 947, 956 (9th Cir. 2002) (quoting Flores v. Shalala, 49

F.3d 562, 570-71 (9th Cir. 1995)

Defendant concedes that the ALJ erv&dcordingly, the Court finds that the ALJ’s
failure to include a limitation on reaching in the hypothetieas$ error, and the subsequent
identificationof the occupations of document clerk and credit aalvieweris not supported
by substantial evider.

Il. Effect of Plaintiff's Need for Frequent Restroom Access on Productivity
According to Defendant, the ALJ’s error regarding the occupations of documint cle

and credit caréhterviewer was harmless because the ALJ nevertheless identified a job,
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telemarketer, whicPlaintiff can perform that exists in substantial numbers in the local and
national economy.
If, as here, &laimanthas no past relevant work, the burden shifts to the Commissibner
step five of the sequential analysisegiablishhat the claimant can perform other work.
Yuckert 482 U.S. at 141-42; 20 C.F.R. §§ 404.1520(e) & (f), 416.920(¢) &1®.
Commissionemay carry this burden by eliciting the testimony of a VE based on “a hypathetic
that sets out all the limitations arestrictions of the claimantAndrews 53 F.3d at 1043
(citation omitted). [T]he assumptions in the hypothetical must be supported by the relcord.”
Plaintiff testified that his medication, Lasix, causes him to need a restrooknelvesg
20-30 minutes. Tr. 47. Despite discounting Plaintiff's credibility, the ALJ acddpientiff's
testimony that he requires restroom breaks every 20 minutes. Tihd ALJ explained that the
RFC provided an accommodation that Plaintiff have ready access to a restroder ito or
account for Plaintiff's needsd. Consequently, the ALJ posed the following hypothetical to the
VE:
This will be hypothetical number two. Assume the individual we described in
hypothetical number one, but add the additional restriction that this person would need
ready access to a restroom. And for purposes of this hypothetical assume thlahdtdoe
affect the productivity of the worker.
Tr. 56. The VE responded: “All three sample occupations are performed indoors ircan offi
setting with close proximity to a restroom, so it would not affect my testimonyl.B7.
Plaintiff argues that a functional limitation of “ready access to theoms . . . [which]
does not affect the productivity of the worker” is illusory because an individualkiptivity
would necessarily be affected if he was using the restre8rir@es per hour. Defendant

responds that Plaintiff's estimates regardingaimunt of time he would spend on restroom

breaks is speculative
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The Court agrees with Plaintiff that “ready access to a restroom” doasawint for a
limitation ontheability to work due to the need for restroom breaks every 20 mirkeese.g.

Koch v. Astrue, No. CV. 08-609 PK, 2009 WL 1743680, at *18 (D. Or. June 15, g8I09}%

limitation of claimant to jobs that allowed “easy access to a restroom” did not aéaotire
“frequent and lengthy trips to the restroom” that the claimant describedteshimmony). This

case differs frontHopper v. Colvin, No. 6:18V-01525-HZ, 2014 WL 6473566, at *5 (D. Or.

Nov. 14, 2014), in which this Court found that the ALJ did not err by including identical
language in the RFC, limiting the claimant teddy access to a restrodut not with a
frequency that would affect productivity.” In Hoppéne claimant testified that because of a
medication, when he needed to use a restroom, he needed to be close to the restroom because the
need was urgenkd. Neither the medical record nor the claimant’s testimionidopper
supported any conclusion about the frequency of the claimant’s restroonhdtrlpscontrast,
Plaintiff in this case testified that he required frequent restroom tripsarlt) adopted
Plaintiff's testimony.Then, the ALJ provided no explanation, nor did he point to any evidence in
the record, to support the conclusion that such trips would not affect productivity.

The question of whether or not there were jobs that Plaintiff could pertespite
requiring restroom trips every 20 minutes, should have been posed to tBedatse the ALJ
did not pose a hypothetical to the VE that included all of Plaintiff's limitations, the VE’
testimony that Plaintiff could perform the job of telem&gkeloes not constitute substantial
evidenceAndrews 53 F.3dat 1044. Furthermore, this Court is unable to say that the error was
harmless. The ALJ’s instruction to the VE to assume that Plaintiff's restroakshded not

affect his productivity precluded the VE frdiairly and accuratelgonsidering whether Plaintiff

8 - OPINION & ORDER



couldwork as a telemarketer, despitis need for frequent breal®ecause the hypothetical
guestion was flawed, reversal is required
[I. Plaintiff's Credibility

In assessing the credibilitf a plaintiff's testimony regarding the intensity of symptoms,
the ALJ engages in a twsiep analysis. 20 C.F.R. § 404.1529. First, the ALJ determines whether
there is objective medical evidence of an underlying impairment that could regsoaa

expeced to produce some degree of symptoms. Smolen v. Chater, 80 F.3d 1273, 1282 (9th Cir.

1996). If such evidence exists, and barring affirmative evidence of malingé&engld must
give clear and convincing reasons for discrediting a plaintiff's testimeggrding the severity

of the symptomdd. at 1284 see alsd.ingenfelter 504 F.3d at 1036.

Here, he ALJ found Plaintiff to be a “less than credible witness” for two reasonthe1)
ALJ assumed that Plaintiff had deceived the United States government by farepptb
income for tax purposes; and (2) thkJ stated that Plaintiff failed to comply with medical
advice to quit smoking and was dishonest with his treatment provider about whether he.had quit
Defendant concedes that both of these reasons were improper and unsupported by kubstantia
evidence. Deendant declines to defend the ALJ’s credibility determinadb@sedon these two
issues.

Nevertheless, Defendant argues that the ALJ provided two other clear and convincing
reasons for finding Plaintiff's subjective allegations of disability inciledibefendant argues
that Plaintiff's allegations of disabling limitations were not borne out by the recmrdvere
contradicted by the third party statement of Plaintiff's roommate, Detan €.

However, the reasons provided by Defendant were not, in é&iet] upn by the ALJ in

determining Plaintiff's credibilityThis Court cannot affirm a decision by an ALJ based posa
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hoc rationalization of the ALJ's decisioBeeBray, 554 F.3dat 1225(*Long-standing principles
of administrative law require us teview the ALJ's decision based on the reasoning and factual
findings offered by the ALJ-ngdost hoc rationalizations that attempt to intuit what the

adjudicator may have been thinking(jtations omitted)see als&Chenery Corp.332 U.Sat

196 (“[1]n dealing with a determination or judgment which an administrative agdoog &
authorized to make, [courts] must judge the propriety of such action solely bythelgr
invoked by the agency. If those grounds are inadequate or improper, the courtrisgsotee
affirm the administrative action by substituting what it considers to bera adequate or proper
basis.”). Even if Defendant has accurately captured the ALJ's line of negsioms the ALJ that
must explain higlecision, not this Court. Accordingly, Defendant's attempt to rationalize the

ALJ's decisiorpost hoc is unavailingSee, e.g.Hopper, 2014 WL 6473566, at *10. The ALJ

erred by failing to provide clear and convincing reasons for discounting Plaicrtedibility.
V. Remand for Further Proceedings
The decision whether to remand for further proceedings or for immediate pagine

benefits is within the discretion of tidourt. Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir.

2000). The issue turns on the utility of further proceedings. A remand for an awarebishie
appropriate when no useful purpose would be served by further administrative prgs@edin
when the record has been fully developed and the evidence is insufficient to support the

Commissioner's decision. Strauss v. Comm'r of Soc. Sec. Admin., 635 F.3d 1135, 1138-39 (9th

Cir. 2011) (quotindgBenecke v. BarnharB79 F.3d 587, 593 (9th Cir. 2004)).

Here, Plaintiff concedes that the record has not been fully developed and tieat furt
administrative proceedings would be useful. Plaintiff asks this Court to remand fioorzaldi

adjudication. The Court agrees thatther administrative proceedings are necessary.
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CONCLUSION
Based on the foregoing, the Commissioner’s decision is reversed and remanded for
further proceedings consistent with this opinion.

IT IS SO ORDERED.

Dated thisﬂ day of D MMF , 2015
A/)mrm JLJ oande,

MARJ:O A. HERNANDEZ
United States District Judge
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