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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DEBORAH M. POWELL , Case No. 6:14-cv-01900-SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN , Acting
Commissioner of Social Security,

Defendant.

Kathryn Tassinari and Robert A. Bar¢#ARDER, WELLS, BARON & MANNING, P.C., 474
Willamette, Suite 200, Eugene, OR 97401. Of Attorneys for Plaintiff.

Billy J. Williams, Acting United States Attornegind Janice E. Herbert, Assistant United States
Attorney, U.S. Attorney’s Office, 1000 SWhird Avenue, Suite 600, Portland, OR 97204; L.
Jamala Edwards, Special Assistant United Statiesney, Office of the General Counsel, Social
Security Administration, 701 Fifth Avenu8uite 2900 Mailstop 221A, Seattle, WA 98104. Of
Attorneys for Defendant.
Michael H. Simon, District Judge.

Deborah M. Powell (“Powell” or “Plaintiff”) seekjudicial review othe final decision of

the Commissioner of the Social Securitymidistration (“Commissior&) denying Plaintiff's

application for disability insuramcbenefits (“DIB”) under Title Il ofthe Social Security Act. For
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the following reasons, the Court REVERSIES Commissioner’s decision and REMANDS for
further proceedings.

STANDARD OF REVIEW

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the findings are suppdijesubstantial evidence. 42 U.S.C. § 405¢gE
also Hammock v. BowegB879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBeay”v. Comm’r of Soc. Sec. Admin.
554 F.3d 1219, 1222 (9th Cir. 2009) (quotigdrews v. Shalal&3 F.3d 1035, 1039 (9th
Cir. 1995)). It means “such relevant evidenca asasonable mind might accept as adequate to
support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to mtbesn one rational interpretation, the
Commissioner’s conckion must be uphel@®urch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the@snce are insignificant if the Commissioner’s
interpretation is a rational reiag of the record, and the Caumay not substitute its judgment
for that of the Commissionebee Batson v. Comm’r of Soc. Sec. Adr8B0 F.3d 1190, 1193,
1196 (9th Cir. 2004). “[A] reviewing court musbresider the entire record as a whole and may
not affirm simply by isolating a ggific quantum oSupporting evidenceOrn v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A revieny court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Bray554

F.3d at 1226.
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BACKGROUND
A. Plaintiff's Application

Powell protectively filed an applicatidor DIB on October 17, 2010, alleging disability
beginning April 30, 2009. AR 18, 82. She was 33 yelisat the alleged disability onset date.
AR 82. She alleges disability due to the faling medical conditions: depression, diabetes,
fibromyalgia, arthritis and posttraumatic stress disorder (“PTSD”). AR 82, 96. The
Commissioner denied her application irltison January 14, 2011 angbon reconsideration on
June 17, 2011. AR 16, 110, 119. Powell requesteshdarig before an Administrative Law Judge
(“ALJ"). AR 18, 122. Powell appeared for a hearing April 10, 2013, and was represented by
counsel. AR 18. At the hearing, the ALJ hetastimony from Powell and vocational expert
(“VE”) Caroline Kay Wise. AR 43-81. After consideg all the evidence in the record, the ALJ
concluded that Powell is ndisabled under the Social Security Act. AR 18-29.

Powell petitioned the Appeals Council foriew of the ALJ’s decision. AR 8. Powell
submitted post-decision evidence to the App€alsncil. AR 2. The evidence consisted of a
psychological evaluation report dated ®epber 19, 2013, from Dr. David R. Truhn, Psy.D.

AR 2. On October 1, 2014, theppeals council denied the regtiéor review, rendering the

ALJ’s decision the final decision of the Conssioner. AR 1-3. The Appeals Council further

found that Dr. Truhn’s medical evidence rethte the period after the ALJ’s decision on

May 30, 2013, and thus that those records did not affect the ALJ’s decision. AR 2. The Appeals
Council declined to consider this new evidence. AR 2. Powell now seeks review of the ALJ’s
decision.

B. The Sequential Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
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can be expected to last for a continuousogkeof not less than 1onths[.]” 42 U.S.C.

8§ 423(d)(1)(A). “Social SecuritiRegulations set out a fiveep sequential process for
determining whether an applicant is disabletihiw the meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm&d8 F.3d 721, 724 (9th Cir. 201%ge als®0 C.F.R.

88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.15204), 416.920(a)(4). Theve-step sequential
process asks the following series of questions:

1. Is the claimant performing “substal gainful activity?” 20 C.F.R.
88 404.1520(a)(4)(i), 416.92Q(4)(i). This activityis work involving
significant mental or physit¢ duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910thé claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(8. If the claimant is not performing
substantial gainful activity, the alysis proceeds to step two.

2. Is the claimant’s impairmeftgevere” under the Commissioner’'s
regulations? 20 C.F.R. 88 404.15204(ii), 416.920(a)(4)(ii). An
impairment or combination of impanents is “severe” if it significantly
limits the claimant’s physical or mentability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lastedo® expected to last for a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impant, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(4)(ii). If the clamant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimant’s severe impairméneet or equal” one or more of the
impairments listed in 20 C.F.R. Pdf4, Subpart P, Appendix 17 If so,
then the claimant is disadd. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@tinues. At that point, the ALJ must
evaluate medical and other relevamidence to assess and determine the
claimant’s “residual functional capacity” (“RFC”). This is an assessment
of work-related activities that theatinant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 884.1520(e), 404.1545(b)-(c), 416.920(e),
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416.945(b)-(c). After the ALJ determindee claimant’'s RFC, the analysis
proceeds to step four.

4. Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iVh the claimant cannot perform
his or her past relevant work etlanalysis proceeds to step five.

5. Considering the claimant’'s RFC and age, education, and work experience,
is the claimant able to make an adjuent to other work that exists in
significant numbers in the national ecom@ If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimanhoat perform such work, he or
she is disabledd.

See also Bustamante v. Massana@2 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoar 953; see also
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burdefiproof at step fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant cafop@ other work that exists in significant
numbers in the national economy, “taking into ¢desation the claimant’eesidual functional
capacity, age, education, and work experienick;’see als®0 C.F.R. 88 404.1566, 416.966
(describing “work which exists in the nationabaomy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.BR404.1520(a)(4)(v), 416.920(4)(v). If, however,
the Commissioner proves that the claimant is @bjgerform other work existing in significant
numbers in the national economye ttlaimant is not disableBustamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ’s Decision

The ALJ began her opinion by noting that Powedit the insured status requirements of
the Social Security Act through June 30, 2011.%8R21. The ALJ thenpplied the sequential

process. AR 21-29. At step one, the ALJ deteedithat Powell had neingaged in substantial
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gainful activity after April 30, 2009, the allegedset date. AR 21-22. At step two, the ALJ
determined that Powell has the following sevarpairments: insulin dependent diabetes
mellitus 11, fiboromyalgia, morbid obesity, PTSD, and depresdmnlhe ALJ discussed the
records from treating nurse practitioner Miegh€’'Conner, FNP and Dr. Thea Petersen, M.D.,
concerning Powell’'s complaintd tingling, hand pain and grip problems, and ultimately
concluded that there was insefént evidence to support a diagisosf neuropathy before the
last insured date. AR 22-23. The ALJ also mentbingpassing several other health complaints
claimed by Powell and concluded that in theeaatze of any definitive diagnoses that those
complaints were most probably attribbte to Powell’s fibromyalgia. AR 23.
At step three, the ALJ found that Powell diok have an impairment or combination of
impairments that meets or medically equalsstteerity of one of the listed impairments in
20 C.F.R. Part 404, Subpart P, Appendix 1.28R24. The ALJ next found that Powell had
the [RFC] to perform light work in that she can lift 20 pounds
occasionally and 10 pounds frequently; sit, stand and walk each 6
hours out of an 8 hour day for a combined total of 8 hours of
activity, but requires the option to sit or stand at will while still
performing essential tasks. Slkean occasionally climb ladders,
ropes and scaffolds, frequently climb ramps and stairs,
occasionally crouch, stoop, crawl and kneel, and frequently
balance. Ms. Powell is to avoid concentrated exposure to hazard.
She is to have no public contactdaran have casual contact with

coworkers but no teamwork ssignments. Ms. Powell can
understand and carry out simple instructions.

AR 24.

At step four, the ALJ found that Powell waisable to perform her past relevant work.
AR 28 At step five, based on the testimonyad¥E, the ALJ concluded that Powell could
perform jobs that exist in significant numben the national economgcluding office helper,
mail sorter, clerical checkesddressing clerk, andipe checking clerk. AR 28-29. Accordingly,

the ALJ found Powell was not disabled. AR 29.
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DISCUSSION

Powell argues that the Appeals Council @rirefailing to consider the new evidence
from Dr. Truhn submitted by Powell in support of nequest for review. She further argues that
the ALJ failed to address the opinion of heating therapist, Valeria Mainwald, MSW, LCSW.
Finally, she argues that the ALJ erred in assg98owell’s physical and mental impairments and
in failing to pose a hypothetictd the VE that accurately reflected her limitations.

A. Supplemental Evidence Submitted to the Appeals Council

Powell first argues that Appeals Council erk®y failing to consider evidence from
Dr. Truhn that Powell submitted in support of her request for review. Powell submitted a report
by Dr. Truhn dated September 19, 2013, regardiag@¥Waluation of Powell. Dkt. 14-1 at 1-12.
Powell also submitted a Mental Residual Functional Capacity form (“MRCF”) completed by
Dr. Truhn.Id. at 13-16.

Dr. Truhn performed a comprehensive psychiglagevaluation that included a clinical
interview, mental status examination, recoreview, and extensiyesychometric testing.
Dr. Truhn’s evaluation includettie Wechsler Aditi Intelligence Sca—Fourth Edition,
Comprehensive Trail Making Test, Wide Rafgghievement Test—4, Minnesota Multiphasic
Personality Inventory—2—RF, and Mill@linical Multiaxia Inventory—lll. Id. at 7-9. Based on
this evaluation, Dr. Truhn diagnosed Powell withsttraumatic stressatirder (chronic),
dysthymic disorder (early onset), major depressive disorder (recurrent, moderate), panic disorder

without agoraphobia, “rule out” padisorder associated withoth psychological factors and a

PAGE 7 — OPINION AND ORDER



general condition,and dependent personality disor¢®roidant, borderline, self-defeating
features)ld. at 10.

Powell submitted Dr. Truhn’s MRFC assessnamd report to the Appeals Council in
support of her request for rew. AR 2. The Appeals Coundkenied Powell’s request for
review, stating that they d&'looked at the medical report dated September 19, 2013 from
Dr. David R. Truhn,” but refused to examimnéecause “the [ALJ] decided your case through
June 30, 2011 [and] “[t]his new infoation is about a later timeld. The Appeals Council
therefore concluded th&tr. Truhn’s evidence “does not afft the decision about whether you
were disabled at the time you were last insurtet.”

Powell argues that the Appeals Council weguired to examine Dr. Truhn’s opinions in
determining whether to grant review of theJ's decision. The Commissioner’s regulations
provide that “[i]f new and mat&l evidence is submitted, thgppeals Council shall consider the
additional evidence only where it relates to theqoeon or before the date of the administrative
law judge hearing decision.” 20 C.F.R 8§ 404.970(lme Ninth Circuit has interpreted this to
include medical evaluations made after the datbe ALJ's decision where they concern the
claimant’s condition during the timgeriod before the ALJ’s decisio8ee Taylor v. Comm’r of
Soc. Sec. Admine59 F.3d 1228, 1232 (9th Cir. 2011).

The evidence from Dr. Truhn relates to theiquof time on or before the date of the

ALJ hearing decision. Although Dr. Truhn’s MRFE@Qd report were dated after the ALJ’s

! In the medical context, a “rule-out” onite/out” diagnosis “means there is ‘evidence
that [the patient] may meet the criteria fbat diagnosis, but [the doctors] need more
information to rule it out.” In other words, thasereason to suspect theepence of a ‘rule-out’
psychotic disorder, but the doctor would nottbenfortable giving such diagnosis at that
time.” United States v. Grap®&49 F.3d 591, 593 n.2 (3d Cir. 2008) (quoting witness testimony)
(alteration in original).

PAGE 8 — OPINION AND ORDER



decision, Dr. Truhn indicated that tnas able to infer that Powell’s mental limitations existed at
the present level dating backAgril 30, 2009. Dkt. 14-1 at 16. Druhn further concluded, that
considering Powell’'s mental abiliseshe would be unable to work,afshe date of last insured,
“independently, appropriately, efftively and on a sustained bagi§ hours per day, five days
per week, in a regular, competitive work setting” 95-percent of the lim&herefore, the
Appeals Council erred in concluding Dr. Truhréport related to ater time period and in
refusing to examine Dr. Truhn’s findings.

The Commissioner cites Brewes v. Astryes82 F.3d 1157, 1159-60 (9th Cir. 2012),
andTaylor, 659 F.3d at 1231, for the proposition thateal courts cannot review an Appeals
Council’s denial of a request to reviewAhJ’'s decision, because the Appeals Council’s
decisions are not final agency actions. TJmnmissioner misunderstands Powell's argument.
Powell, like the plaintiff inTaylor, is not “arguing that the gpeals Council’s decision to deny
[her] request for review should be reversegb9 F.3d at 1231. Rather, Powell is arguing that
Dr. Truhn’s evidence was improperly rejectedthy Appeals Council and Powell is asking the
Court to review Dr. Truhn’s “improperly rejecteginion in [the Court’s] overall review of the
ALJ’s final decision, not in review of the Appls Council’s decision denying [the] request for
review.”Id. at 1232. If Powell is coect that the Appeals Couhimproperly rejected
Dr. Truhn’s evidence, then the Court mansider this improperly rejected opinidd.

This case falls squarely withindHactual situation discussedTaylor. In Taylor, the
Appeals Council did not considengntal health evaluation thatas dated after the last date
insured but related to an earlier time periodat 1231-32. The Ninth Ciuit noted that if the
Appeals Council rejected the medi opinion as relating to thetéa time period, that rejection

was improperld. at 1232. That is precisely whatcurred in this case. Traylor, the Ninth
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Circuit ultimately concluded that the Appsa&ouncil had not considered the new medical
evidence at all, which the Ninth Circuit also heddbe an improper rejection of the evideride.
The Ninth Circuit held that: “Where the Apals Council was required to consider additional
evidence, but failed to do so, remand to the Alajpigropriate so that the ALJ can reconsider its
decision in light of the additional evidencéd: (citing 20 C.F.R. 8§ 404.970(b)).

In denying Powell’s request for review, tAppeals Council refused to evaluate the
evidence from Dr. Truhn, stating that “[t]his neviarmation is based on a later date. Therefore,
it does not affect the decision albethether you were disabledthae time you were last insured
for disability benefits.” AR 2. As prewgusly discussed, although dated September 19, 2013,
Dr Truhn’s opinion concerned the time before thee diast insured and éhALJ hearing decision
and thus the Appeals Council sveequired to consider itaylor, 659 F.3d at 123Z%ee also
Lester v. Chater81 F.3d 821, 832 (9th Cir. 1996) (notithgt “medical evaluations made after
the expiration of a claimantiasured status are relevantaio evaluation ofhe preexpiration
condition”). Because the Appeals Council impedp rejected the evidence of Dr. Truhn, the
Court remands the matter to the ALJ for consideration of this evid€agker, 659 F.3d at 1233.

The Commissioner further argues that under sentence six of 42 U.S.C. § 405(g), the
Court may only remand for further proceediifg3owell has shown good cause for failing to
produce the evidence from Dr. Truhn earlier.upgort of this argument the Commissioner cites
to Mayes v. MassanarR76 F.3d 453, 462 (9th Cir. 2001), &kém v. Sullivan894 F.2d 328,

332 (9th Cir. 1990). Again, the Commissioner misunderstands Powell's argument. Powell argues
that her evidence from Dr. Truhn is not subject to the good causeereeut of 42 U.S.C.
§ 405(g) because the evidence was properly bdfierdppeals Council pursuant to 20 C.F.R.

§ 404.970(b). Inraylor, the court found that a rematalthe ALJ was appropriate
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under 20 C.F.R. 8§ 404.970(b) and did not discusgtiod cause and materiality requirements of
a sentence six remand under 42 U.S.C. § 46%5% F.3d at 1233 (citing Ramirez v.

Shalalg 8 F.3d 1449, 1452 (9th Cir. 1993) (holding ttjghe Secretary’s findings must be
reversed if they areitated by legal error”))see alsdVard v. Colvin 2014 WL 4925274, at * 4
(E.D. Cal. September 30, 2014) (remanding ufi@tor for the ALJ to consider new evidence
improperly rejected by the Appeals Council weithh undertaking a sentence six analysis);
Mancillas v. Colvin 2014 WL 2918897, at *4 (N.D. Calde 26, 2014) (same). Thus, the Court
remands for the ALJ to consider how the evideinom Dr. Truhn could affect each step of the
sequential analysis, and anyeneant credibility findings.

B. Evidence from ValeriaMainwald, MSW, LCSW

In April 2011, Powell went to South Lamental Health seeking treatment for her
mental health issues. AR 510-16. Valeria Maildy&SW, LCSW, was hetreating therapist.
AR 660. Powell had a number of treatment sessiotisMs. Mainwald befee her last insured
date. AR 506-09. On April 1, 2013, Ms. Mainwaldoia a letter rgarding her observations of
Powell. AR 660-61. Ms. Mainwald indicated thadwell would have difficulty holding a regular
job because she would likelyveissues with attendance, anxiety, flashbacks and fear. AR 661.
Powell argues that the ALJ erred by igmgriall evidence from Ms. Mainwald. The
Commissioner responds that although the ALJ did not mention Ms. Mainwald by name, the ALJ
cited to evidence from Ms. Mainwald. Additidlya argues the Commissioner, if an error was

made, it did not constitute reversible error.

2 Even if Powell must show good cause, the Court finds that Powell has done so. Powell
has limited financial means, had requested the ALJ supplemenie record with a
comprehensive psychologicalauation, and was not aware hawportant such an evaluation
would be until after seeing the ALJ’s opinion and &LJ’s failure to credit the mental health
evidence of Powell’s treating liceed clinical social worker.
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Under the applicable regulatis, only licensed physicians and certain other qualified
specialists are considergd]cceptable medical sources.” 20 C.F.R. § 404.15136#;also
Social Security Ruling (“SSR”) 06—03avyailable at2006 WL 2329939 (Aug. 9, 2006) (defining
“acceptable medical sources” as licensed physiclan@hsed or certifie@gsychologists, licensed
optometrists, licensed podiatrists, and qualifieglesih pathologists). Other health care providers
who are not “acceptable medical sources,” sucimase practitioners, physician assistants,
licensed clinical social workers, naturopaths, @piactors, audiologistsnd therapists,” are still
considered “medical sources” under the regts, and the ALJ can use these other medical
source opinions in determining the “severitytiod individual’s impairment(s) and how it affects
the individual’s ability tadfunction.” 20 C.F.R. § 404.1513(d). Because Ms. Mainwald is a
licensed clinical social worker, shedsnsidered an “other” medical source.

To reject the competent testimony of “ethmedical sources l&kMs. Mainwald, the
ALJ need only give “reasons germane to each witness for doinlylebria v. Astrue674 F.3d
1104, 1111 (9th Cir. 2012) (quotidgirner v. Comm’r of Soc. Se613 F.3d 1217, 1224 (9th
Cir. 2010)). In rejecting suchdtmony, the ALJ need not citeglspecific record so long as
“arguably germane reasons” for dismissingtéstimony are noted, even though the ALJ does
“not clearly link his determinatin to those reasons,” and sulbsital evidence supports the ALJ’s
decision.Lewis v. Apfel236 F.3d 503, 512 (9th Cir. 2001). The Adlso may “draw inferences
logically flowing from the evidence. Tommasetti v. Astru®33 F.3d 1035, 1040 (9th
Cir. 2008) (quotingsample v. Schweike894 F.2d 639, 642 (9th Cir. 1982)).

Ms. Mainwald’s statements regarding Powell’'s symptoms and how her impairments

affect her ability to work constitute compet, probative evidencedim an “other” medical
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source’ The ALJ gave no reasons, germane or otherwise, for rejecting evidence from

Ms. Mainwald. The Commissioner points to a satof the ALJ’'s decision that cited to medical
records from Ms. Mainwald’s treatment@bwell as proof that the ALJ addressed

Ms. Mainwald’s evidence. IMolina, the Ninth Circuit held thalthough such statements may
show that the ALJ considered the lay wegsevidence in the reahrthey do not provide
germane reasons for discounting Veiyness evidence. 674 F.3d at 11144¥slina further states
that although “[tjhe ALJ gaveeasons for rejecting Molina’s testimony . . . that were equally
relevant to the similar testimony of the laytvesses, and would supparfinding that the lay
witness testimony was not credible. lay witness testimongannotbe disregarded without
comment.”ld. at 1115 (emphasis wriginal) (quotingNguyen 100 F.3d at 1467).

Here, the ALJ erred in failing to explamer reasons for disregarding Ms. Mainwald’s
testimony. The court iMolina went on to hold that the error was harmless, 674 F.3d at 1115.
Because the Court has concluded that it merstand the case for consideration of the new
evidence from Dr. Truhn concerning Powell'sntad limitations, the Court does not further
consider whether the ALJ'srer in silently disregardinlyls. Mainwald’s testimony was
harmless. Upon remand, the ALJ shall address Ms. Mainwald’s testimony.

C. Diabetic Neuropathy

Powell argues that the ALJ erred by failinditad peripheral neurophy to be a severe

impairment at step two and failing to includén the RFC analysis and VE hypothetical. In

% Powell does not argue that Ms. Mainwald is an acceptable medical sBee26.
C.F.R. 8§ 404.1513(a). Nor does Powell contend that Ms. Mainwald became an acceptable
medical source by “working clogelith, and under the superios” of another person who
constituted an acceptable medical soufeglor, 659 F.3d at 1234.
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determining that Powell's peripheral neurdpatvas not severe, the ALJ considered evidence
from Michele O’Connor, FNP, and Dr. Thea Petersen, M.D.

Ms. O’Connor’s testimony is relevant as “other” medical source under 20 C.F.R.

8 404.1513(d)(1), and such testimony may be diseablifithe ALJ provides “reasons that are
germane to each witnes$/olina, 674 F.3d at 1111. The ALJ noted Ms. O’Connor’s diagnosis
of diabetic neuropathy, but also noted ttests performed by Ms. O’Connor showed no
objective evidence of the neurdpg. AR 22. In citing to the nthcal test results, which
contradicted Ms. O’Connor’s diagnosis, thieJ provided a germane reason to discount

Ms. O’Connor’s diagnosis.

Dr. Petersen’s evidence is relevantdseating physician under 20 C.F.R. § 404.1527.
As the ALJ noted, however, Dr. Petersen ditilcdiagnose neuropathy before the date last
insured. AR 23. Neuropathy first appears in Dr. Ret@s notes one and ehalf years after the
last insured date, and Dr. Petersen providasadioation regarding thdate of onset of the
diagnosed neuropathy. The ALJ permissibly ¢ated that Dr. Petersen’s records do not
provide any evidence that Powell suffered frpenipheral neuropathy before the last insured
date.

The ALJ’s conclusion that Powell did notweaa severe impairment resulting from
peripheral diabetic neuropathy is supported by taubigl evidence in the record and is not in
error. Even if the ALJ had erred in failing todi a severe impairment as a result of diabetic
neuropathy, the error would have been harntbesause the ALJ included Powell's symptoms of
pain, including peripheral pain, in formulagi the RFC and hypothetil to the VE. AR 23.

D. Mental Limitations

Powell argues that the RFC fails to additesslimitations reasonably due to her mental

health issues. Powell asserts that her meettthissues impair her ability to function in a
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workplace. According to Powell, because &lg) failed to account for all of Powell’s
limitations, the hypothetical relied on by the VEstp five was faulty. Because the Court has
found that this case must be remanded toidenshe new evidence from Dr. Truhn, the RFC
determination may need to be recoesat in light of that new evidence.

E. Remand

Within the Court’s discretion under 42 UCS.8 405(g) is the “decision whether to
remand for further proceedings or for an award of benefisléhan v. Massanar246
F.3d 1195, 1210 (9th Cir. 2001) (citation omittedthough a court should generally remand to
the agency for additional investigation or exation, a court has discretion to remand for
immediate payment of benefitBreichler v. Comm’r of Soc. Sec. Admiriz5 F.3d 1090, 1099-
1100 (9th Cir. 2014). The issue turns on the utility of further proceedings. A remand for an
award of benefits is appropriate whenuseful purpose would be served by further
administrative proceedings or when the record has been fully developed and the evidence is
insufficient to support # Commissioner’s decisiotd. at 1100. A court may not award benefits
punitively and must conduct a “credit-as-trueabysis on evidence that has been improperly
rejected by the ALJ to determine itkimant is disabled under the ABtrauss v. Comm’r of
the Soc. Sec. Admji635 F.3d 1135, 1138 (9th Cir. 2011).

In the Ninth Circuit, the “credit-as-true” doite is “settled” and binding on this Court.
Garrison v. Colvin 759 F.3d 995, 999 (9th Cir. 2014). It Heeen described by the United States
Court of Appeals for the Mth Circuit as follows:

[The Ninth Circuit has] devised arée-part credit-as-true standard,
each part of which must be saisf in order for a court to remand

to an ALJ with instructions to calculate and award benefits: (1) the
record has been fully develapand further administrative
proceedings would serve no usgbulrpose; (2) the ALJ has failed

to provide legally sufficient @sons for rejecting evidence,
whether claimant testimony or ghieal opinion; and (3) if the
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improperly discredited evidence wmeecredited as true, the ALJ
would be required to find theaimant disabled on remand.

Id. at 1020.

A remand for an immediate award of benefits is not warranted in this case. The record
has not been fully developed. Powell has submitted new evidence that the ALJ has not yet had a
chance to evaluate. A remand to the agency fondugproceedings to fully develop the record is
the appropriate remedy.

CONCLUSION

The Commissioner’s decision that Powslhot disabled is REVERSED and
REMANDED for further proceedings consistent with this Opinion.

IT IS SO ORDERED.

DATED this 22nd day of February, 2016.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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