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V.
OPINION AND ORDER
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant

STEWART, Magistrate Juay

INTRODUCTION

Plaintiff, Jeffrey A. Hilsendagef*Hilsendaget), seeks judicial revie of the final
decision by the Social Security Commissioner (“Commissioner”) denyisgpplicatiors
for Disability Insurance Benefits (“DIB”) under Title df the Social Security Act (“SSA”),
42 USC88401-433, and Supplemental Security Income (“SSI”) under Title XVI of the
SSA, 42 US(881381-1383f This court has jurisdiction to review the Commissioner’s
decision pursuant to 42 USA05(g) andg 1383(c)(3). All parties have consented to allow
a Magistrate Judge to enter final orders and judgment in this case in acwithFRCP
73 and 28 USC § 636(c)or the reasons setrtb below, that decisiors REVERSED and

REMANDED for award of benefits
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ADMINIS TRATIVE HISTORY

Hilsendageprotectively filed forDIB and SSlon Friday, May 21, 2010alleging a
disability onsetdate ofJanuary 1, 2007, which was later amended to September 15, 2007.
Tr. 10, 38,218-26.* His apdications weredenied initially and on reconsideration. T29-

46. On June 27, 201%& hearing was held before Administrative Law Judge (“ALJ")
Michael Kopicki Tr.31-74. The ALJ issued a decision on July 22, 2013, finding
Hilsendagemnot disabled. Tr7-30. The Appeals Council deniedrequest for review on
October 3, 2014 Tr. 1-4 Therefore, the ALJ’s decisiaathe Commissioner’s final
decisionsubject to review by this court. 20 CFR 404.981, 416.1481, 422.210.

BACKGROUND

Bornin 1968 Hilsendagekas45 years oldatthe time of the hearing before the
ALJ. Tr.41, 218 He has a highschool educatioand past relevant work experienceaas
saw mill woker, construction worker, areutobody repair helper Tr. 41, 65. Hilsendager
alleges that hes unable to work due to the combined impairmentdegfenerative disc
disease, depression, anxiety, bulging discs, hand fumgusBarrett’s esophagitisrlr. 75.

DISABILITY ANALYSIS

Disability is the “inability to engage in any substantial gainful activity asom of
any medically determinable physical or mental impairment which can be expect=iitio
in death or which has lasted or can be expected to last for a continuous periotees no

than 12 months.” 42 US&423(d)(1)(A). The ALJ engages in a fig¢ep sequential

! Citations are to the page(s) indicated in the official transcriph@fecord filed on May 20, 201&locket
#14).
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inquiry to determine whether a claimant is disabled within the meanirngeddt. 20 CFR
§§404.1520416.920:Tackett v. Apfel180 F3d 1094, 10989 @™ Cir 1999).

At step one, the ALJ determines if the claimant is performing substantiduain
activity. If so, the claimant is not disabled. 20 CE&404.1520(a)(4)(i) & (b),
416.920(a)(4)(i%& (b).

At step two, the ALJ determines if the claimant has “a severe medically detereninabl
physical or mental impairment” that meets them@nth durational requirement. 20 CFR
88404.1520(a)(4)(ii) & (c), 416.909, 416.920(a)(4)(ii) & (c). Absent a sewmpairment,
the claimant is not disabledd.

At step three, the ALJ determines whether the severe impairment meets or equals an
impairment “listed” in the regulations. 20 CRR 404.1520(a)(4)(iii) & (d),
416.920(a)(4)(ii) & (d); 20 CFR Pt. 404, Subpt. P, App. 1 (Listing of Impairmentghelf
impairment is determined to meet or equal a listed impairment, then the claimant is
disabled.

If adjudication proceeds beyond step three, the ALJ must first evaluateainaac
other relevant evidence in assessing the claimant’s residual functionaltggfRFC").

The claimant’s RFC is an assessment of wallated activities the claimant may still
perform on a regular and continuing basis, despite the limitations imposed dryh@s
impairments. 20 CIR 88404.1520(e), 416.920(e); Social Security Ruling (“SSR-8p6
1996 WL 374184 (July 2, 1996).

At step four, the ALJ uses the RFC to determine if the claimant can perfotm pas
relevant work. 20 CFR8404.1520(a)(4)(iv) & (e), 416.920(a)(4)(iv) &)elf the

claimant cannot perform past relevant work, then at step five, the ALJdatesmine if the
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claimant can perform other work in the national economy. 20 §3§404.1520(a)(4)(v) &
(9), 416.920(a)(4)(v) & (g)Bowen v.Yuckert 482 US137,142(1987) Tackett 180 F3dat
1099

The initial burden of establishing disability rests upon the claim@aatkett 180
F3d at 1098. If the process reaches step five, the burden shifts to the Camerissishow
that jobs exist in the national economy witlhe claimant’s RFCId. If the Commissioner
meets this burden, then the claimant is not disabled. 20383MER4.1520(a)(4)(v) & (9),
416.920(a)(4)(v) & (g), 416.98c).

ALJ'S FINDINGS

At step one, the ALJ concluded thaitsendagehas not engaged in substantial
gainful activity sinceSeptember 15, 200The amended alleged onset dale. 12.
Hilsendager worked aftehat dateput his repomrdearnings did not rise to the level of
substantial gainful activityld.

At step two, the ALJ determined thidilsendageihas the severe impairments of
degenerative disc disease and spondylosis of the cervical spine; kypbsiscolithe
thoracic spine with multilevel, small disc protrusions; hypertension; Baregtphagitis;
pain disorder due to psychological factors (depressemj general medical condition; and
alcohol abuse with possible dependence.13r.

At step three, the ALJ concluded thitsendagedoes not have an impairment or
combination of impairments that meets or equals any of the listed impairments4. Tirhe
ALJ found thatHilsendagehas the RFC to perform ligmtork, “except he is able to lift
and/or cary 20 pounds occasionally and 10 pounds frequently, stand and/or walk for about

six hours in an eighlhour workday with normal breaks.” Tr. 15. He “can occasionally
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push/pull with the upper extremities, should no more than occasianilly ladders, rpes,
and scafftds, stoop, crouch, and crawl,¢an frequently climb ramps and stairs, balance,
and kneel” and “can performccasionabverhead reaching bilaterallyd. But he “should
avoid concentrated exposure to hazaslich asinprotectedheights ad dangerous
machinery.” Id. He is further limitedo “understanding, remembering, and carrying out
simple instructions,”making judgments on simple wolelateddecisions” but “otherwise
has a moderate limitation with understanding, remembering, angirgaout complex
instructions and making judgments on complex waalated decisions (moderate meaning
will frequently be unable to understand and implement these taskk).”

Based upon the testimony of a vocational expert (“VE”), the ALJ determingdat
four thatHilsendager'sRFC precludedhim from returning tohis past relevant work. T23.

At step five, the ALJ found thatonsideringHilsendages age, education, and RFC,
hewas capable of pesfming theunskilled, light occupations of cashier, small parts
assembler, and parking lot attendaiit. 24.

Accordingly,the ALJ determined thaiilsendagemwas not disabled at any time
through the date dhedecision. Tr. 25.

STANDARD OF REVIEW

The reviewing court must affirm the Commissioner’s decision if it is daseproper
legal standards and the findings are supported by substantial evidence icotide 42
USC § 405(g)Lewis v. Astrugd98 F3d 909, 911 {dCir 2007). This court must weigh the
evidence that supports and detracts from the ALJ’s concludimmgenfelter v. Astrue504
F3d 1028, 1035 (9Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {dCir 1998).

The reviewing court may not substié its judgment for that of the Commission&yan v.
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Comm'r of Soc. Sec. Admj528 F3d 1194, 1205 {SCir 2008), citingParra v. Astrue 481
F3d 742, 746 (8 Cir 2007);see also Edlund v. Massana#53 F3d 1152, 1156 {Cir

2001). Where the evidence is susceptible to more than one rational interprekagion, t
Commissioner’s dasion must be upheld if it issupported by inferences reasonably drawn
from the record. Tommasetti v. Astryé33 F3d 1035, 1038 {9Cir 2008),quoting Batson

v. Comm’rof Soc. Sec. Admin359 F3d 1190, 1193 {9Cir 2004);see alsd.ingenfelter

504 F3d at 1035.

DISCUSSION

Hilsendager argues the ALJ erred in three respects byrejgdting the opiniomf
his treating physicignTimothy A. Hill, M.D.; (2) rejectinghis subjective pain testimony;
and (3)finding that he retains the ability to perform other work in the national economy.

l. Treating Physician

A. Legal Standard

Disability opinions areeserved for the Commissioner. 20 C§8404.1527(e)(1),
416.927(¢(1). If no conflict arises betwan medical source opinions, the ALJ generally
must accord greater weight to the opinion of a treating physician thanf thiatexamining
physician. Lester v. Chater81 F3d 821, 830" Cir 1995). The ALJ should alsavg
greater weight to the opinion of an examining physician over that ofi@wieng physician.
Orn v. Astrue 495 F3d 625, 632{" Cir 2007). If a treating or examining physician
opinion is not contradicted by another physician, the ALJ may rejeatytfor clear and
convincing reasonsld (treating physician)Widmark v. Barnhart454 F3d 1063, 106 B{
Cir 2006) (examining physician). Even if one physician is contradicted bhanot

physician, the ALJ may not reject the opinion without prowdspecific and legitimate
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reasons supported by substantial evidence in the recaml. 495 F3d at 632)Vidmark
454 F3d at 1066. An ALJ may not substitute his opinion for that of a physiban.v.
Weinberger 522 F2d 1154, 1156 {oCir 1975)

B. Pertinent Treatment Records

On October 9, 2007, Hilsendager’s treating physician at the time, Kent Yundt, M.D.,
ordered a cervical spine MRI that reled “a moderatelegree obilateral foraminal
stenosis from C5 to CWhere there is degenerative disc disease and Hraseld protrusions
of the discs at both levels.Tr. 320. A thoracic spine MRI two days lasdtowed
kyphoscoliosis with multilevel small disc protrusicimost prominent at 20. . . where
a slight cord displacement ocesut Tr. 319. A disc protrusion was also seen at-C6
displacing the lower cervical cord, and smaller ones a8 82d T56. Id.

In June 201PHilsendage returned to Dr. Yudt for increasing cervical pain with
headaches, numbness, and paresthesisas in the upper and lower extremities. Tr. 431.
Dr. Yundt observed that Hilsendager appedrguite uncomfortablé,was“weak globally”
and“markedly hypereflexive globally.” 1d.

On July 2, 2010, another cervical MRI showed “spondylosis with chronic bulging or
protruding discs throughout the cervical spine,” “mild to moderate spinal canal stenoses,
most pronounced at G& and C67 secondary to chronic disc protrusions at these levels,”
“chronic protrusion afT2-3 eccentric toward the righand“multifocal foraminal $enosis
. .. most prominently affecting @& and C67 on the left and G3& through C&5 on the
right.” Tr. 433. Comparison to the 2007 MRI showed “mild interval progression of

degenerative changesld. Dr. Yundt diagnosed hyperflexia, numbness/ptresia,
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cervical and lumbar radiculopathy, cervicalgia, and low back, @aid administered facet
injections Tr. 427-29.

Hilsendageffelt 30-40% bettethe next month. Tr. 426. Dr. Yundt advised another
injection at a higher level that relied Hilsendager’s paimnd recommended pursuing
rhizotomie$ at C45 and discussing lorterm pain management with David Kane, M.D.

Tr. 42325.

In November 2010, Hsendager reported thatrhizotomyat C45 was very helpful,
but now his pain was lower in the cervical spine. Tr. 444. Dr. Yundt diagnosed cervical
osteoarthritis and stated tHateurosurgery halittle to offer” him. Tr. 445. He ordered a
cervical SPECTexamand recommended further injections and treatment with Dr. Kahe.

Hilsendagercontinued to receive facet injections from Dr. Kdaneough December
2011, but also continued to report pain, numbness and tingling in his left arm, and anxiety.
Tr. 446 448, 459461-62, 465 469, 475. In December 2011, he vpasscribedCymbalta
to relieve his pain Tr. 467. He also received regular chiropractic treatments from August
2010 through June 2012 to relieve bexere back and neck paifr. 487500.

In October 2012Hilsendager was examined by Mike Henderson, M.D., at the
request ofhie state agency. Tr. 554. He noted that Hilsendager seemed to lack insight into
the medical history but had a tremor, seemed anxious, had pain in his paraspinal
musculature from the T10 level to the lumbar area and into the sacrum, but his muscle
strengh was intact and sensation was normal. Tr. 556. Dr. Henderson concluded that

Hilsendager had no functional limitationkd.

2 A rhizotomy is a surgical section of the spinal nerve roots for the relipin. Stedman’s Medical
Dictionary for the Health Professions and Nursi(®J' Ed., 2012), p. 1468.
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In May 2013,Hilsendager aske@imothy A. Hill, M.D., to take over his future pain
management Tr. 561. Heaeported that havas struggling with worsening neck pain and
more severe numbness radiating down his left arm and Hdnddis arm numbness
occurred withleft neck rotation or left bendingd. He alsowasstruggling with
considerable low back pain in a balke patten, radiating down the right legd. On
physical examination, Hilsendager’s strength and sensation was eéxtaapt for slight
numbness in the left hawdth a positive Hoffman'sreflex. Tr. 562. An electrodiagnostic
examination of the left arm andyht leg revealed a very milchrpal tunnel syndromed.
Dr. Hill assessedervical spondylosis with multilevel foraminal narrowing withgiassible
myelophathy related to stendsisased on diffuse hyperreflexia. Tr. 563. Due to
“significant, legitimate pain generatorsPr. Hill recommended ongoing hydrocodone
therapy Tr. 564.

A cervical MR dated May 29, 2013gvealed cervical spondylosis with bulging
protruding discs from G3 through C67 and mild spinal canal stenosis at-€and Cé7.
Tr. 601. The foraminal narrowing appeared to have progressed since the July 2010 MRI
Id.

On June 13, 2013, Dr. Hill observed decreased cervical and lumdigon by
approximatelys0% with bilateral facet loading and an equivocal Spurling’s test. Tr. 604.
Phelan’s test was mildly positive on the left and Tinslgnsover the cubital tunnel was
positive. Id. Hilsendager’'s strength and sensation were intact except for sligttiness in
the left hand. Tr. 605.

I

11
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C. Analysis

OnJune 13, 2013, Dr. Hitatedthat Hilsendager has intractable pain and
“significant, legitimate pain generators.” Tr. 564. He opined that “due iteghtlager’s]
considerable spine arthritis he will be living with waxing and waning pain.”60%. As a
result, Dr. Hill concluded:
The patient is felt to be quite limited from a physical standpoint
due to severe cervical spondylosis and foraminal stenosis, with
radiculitis. He also has underlying lumbar spondylosis and
mild carpal tunnel syndrome. . .. He is limitedstentary
activities only due to all the above problems. Evenin a
sedentary capacity, | thkrhe is at very high risk of time loss.
He typically needs to lie down a couple times a day. He is
[prone to] flares, which would probably keep him out of work
for at least 34 days per month. | think he would have a very
difficult time maintaining fulltime employment even in a
sedentary capacity.

Tr. 605-06.

The ALJ gave Dr. Hill's opinioriless than substantial weightTr. 22-23. Because
the recordcontains contradictory medical opiniortbe ALJ wasrequired to provide specific
and legitimate reasons for rejecting Dr. Hillikimateconclusions

As reasons for his conclusion, tA&J first pointed toDr. Hill’s short treating
relationship with Hsendager. Tr. 22Dr. Hill examined and treated Hilsendager three
timesfrom January to June 2013. Tr. 5&D8. The frequency and nature of contact
between a doctor and patient are relevant factors in weighing a doctisahopinion.
20 CFR 88 404.1527(c)(2)(i), 416.927(c)(2)(i)reating sources. .are likely to be the
medical professionals most able to provide a detailed, longitudinateimtyour medical

impairment”) Regardless of the number of visiy, Hill conducted thorough

examnations wrote detailed treatment notbased orobjective testingandobservel
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Hilsendager over a fivenonth period.Therefore, Dr. Hill's opinion is entitled to greater
weight than those of the consulting physicians even Dr. Yundt, who treated s&hdager
shortly after the symptoms starteSee Benton v. Barnhar331 F3d 1030, 10339 (9" Cir
2003), quotingRatto v. Sec’y, Depbf Health & Human Servs339 F Supp 1415, 1425 (D Or
1993) (“[t]he opinion of a physician who has treated the patient for an extended periodisf time
usually entitled to greater weight than a physician who has only examingdtidet for SSA
purposes, because the treating physician is employed to cure, and also has agpegunity
to know and observe the pati@ver the course of time.”)Dr. Hill's opinionis especially
valuablebecause he had the benefit of reviewing three cerM&ds andHilsendager’s entire
treatment history Therefore, the length of his treating relationship does not undermine his
opinion.

Second, the ALJ founthat thatDr. Hill’s opinion was inconsistent with objective
evidenceand hisown observations of mildymptoms. Tr. 23 A discrepancy between a
treating source’s medical opinions and the source’s own treatment notelseas and
convincing reason for not relying on the doctor’s opinion regarding the cladsnant
functional limitations. Bayliss v. Barnhart427 F3d 1211, 1216T(£ir 2005). Among his
diagnoses, Dr. Hill concluded that Hilsendager suffered from hittbarspondylosis and
carpal tunnebyndrome Tr. 605 However,the ALJ failed to note that Dr. Hidlso
assesselseverecervical spondylosis foraminatenosis witlradiculitis’ that had
progressed since the 2010 MRI, and lumbar spondylosis with probable disc déganera
Tr. 600, 605emphasis added)

The ALJ also pointed to the electrodiagnostic test which was negative foradigns

radiculopathy. Tr. 23, citing 605. However, Dr. Hjllalified that conclusion by stating
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that “EMG testing cannot exadlie a pure sensory radiculopathy.” Tr. 562. Dr. Hill's
examination revealed numbness, positive Hoffman'’s test, and a mildly poditens
sign in Hilsendager’s left handd.

Third, the ALJ refused to “accept an argument of worsening symptones ghe
lack of any consistent clinical findings to support it, the lack of pergaasbjective
medical evidence to support it, the lack of more aggressive treatment, aemdence of
symptom exaggeration.” Tr. 23. To the contrary, the 2013 MRdrpneted bylim
Johnson, M.D.showed that the lefsided foraminal narrowing at @& has progressed since
the 2010 MRI. Tr. 60€01.

Fourth, the ALJ reasoned that Dr. Hill's conclusions werdrealicted by his
prescribedreatment ofmedicationsa hone stretching prograpand a followup
appointment four months later. Tr. 28he record does not support that reasGonsistent
with Dr. Yundt’'s earlier conclusiom 2007, Dr. Hill opinedthat surgery would be unhelpful
due to the absence ofsargicd lesion. Tr.445, 605 Dr. Hill also suggeste8RA
(radiofrequency ablation rbotomy) that had provided shetgrm reliefin the past (Tr316,
318, 42425, 42728, 444, 44849), but Hilsendagechoseto delay that treatment until he
had insurance coverage. Tr.4575.

As his fifth reason, the AL3tatedthat “even a limitation to sedentary work would
not at this point be disabling given the claimant’s young age and vocationakfactor
Tr. 23. Although true as a general rule, other factors maglpde a claimant of
Hilsendager’'s age fromperforming even sedentary work.

Sixth, the ALJ relied on contradicty opinions from other physicians. Tr. 23.

Dr. Henderson examined Hilsendager orenedthe ALJ rejectedhis opinion that
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Hilsendageihad nophysical limitations Tr. 22. In 2007, Dr. Yundt allowed Hilsendager to
return to light duty after the early onset of his symptoms. Tr. 315. But when Hilsendager
returned for treatment in 2010, Dr. Yundt observed that he was “weak globally” and
“markedly hyperreflexic.” Tr. 429. An MRI taken in 2010 showed mild to moderate canal
stenosis at GB% and C67. Id. Although Dr. Yundt opined that the MRI did not explain
Hilsendages presenting symptoms, it is unclear whether Dr. Yundt thought Hilsendager
lacked credibility. More likely, Dr. Yundt felt more objective testingswmneededjiven
thathe ordered a bilateral €6 FJB (facet joint block) and CESI (cervical epidural steroid
injection) and recommendedreevaluation.ld. Most importantly, neitér Dr. Yundtnor
Dr. Henderson hathe chance to reviethe 2013 MRI and SPECT exam when forming
their opiniors. Therefore, the ALJ’s improperly relied on these other physicians’ opinions.
Finally, the ALJrejectedDr. Hill's opinion that Hilsendager reeled to lie down to

rest if active during the day as speculative and entirely based on Hilgerslless than
credible reports. Tr. 23. As outlid@bove, Dr. Hill’'s conclusions were based on several
clinical examinations and objective testing. He is also the only pain specialsstetesa
Hilsendager’s functional status based on his diagnosis. Although his conclusiens we
partially based on Hilsendager’s subjective complaints, Dr. Hill's specialtgsghim the
unique ability to assess the legitimamyHilsendager’s tolerance for activity given his
conditions.

Thus, the ALJ erred by failing to give legitimate reasons to rejectlits opinion.
"
"

I
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. Claimant’'s Credibility

A. Testimony

Hilsendagetestified that he has chronic pamhis neck and lower back radiating
through his spine. Tr. 486. The neck pain is constant and feels like a nestdlgbing his
vertebrawhen he stands up to walk. Tr. 46. He has associated numbness in his left arm,
dizzy spellsand headaches shooting from the base of his skull to his eyes. Tr. 46he&8
lower back pain is intermittent, bptevents him from liftindheavy object and results in
numbness in his left leg if he walks far. #7—48. The pain increases with daily activity
butis relieved byhot showers and lying flat on his back for-20 minutes a couplef times
aday. Tr. 46 If he is active at all, he cannot get through the day without lying down.
Tr. 61. Epidural injectionslid not decrease the paibut nerve treatmen{gpresumably
referring to the rhizotomieseduced his dizzy spells for a year and a half until the nerve
grew back. Tr. 49.

He tries to walk a block discramble”200 yards a couple of tilmgogethis heart
rate up. Tr. 5&9. After standing 20 minutes, his bodhakesand quiverdor 30 minutes
afterwards. Tr. 59. His ability to stand depends on his pain levels and he cai3@it 20
minutes at a timeld. After 40minutesatthe hearing he was hurtirigjke crazy.” Id. He
cannot lift heavy objects but will help unload the groceriles.

During the day while his wife workse tries to do some household chores. Tr. 56.
His sons mow the lawn and do all the hard housewtdk. Hilsendagestartsloads of
laundry andcan microwave mealsld. But even reaching down in the dryer to get clothes
out makes his whole body shake and pain shoot through his spine. TBe64ause of

numbness in his left hand, he uses his right hand for everything. Tr. 63.
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B. Legal Standard

The ALJ must conider all symptoms and pain which “can be reasonably accepted as
consistent with the objective medical evidence and other evidence.FRO C
88404.1529(a), 416.929(a). Once a claimant shows an underlying impairment which may
“reasonably be expected to pce pain or other symptoms alleged,” absent affirmative
evidence of malingering, the ALJ must provide “clear and convincing” nsafw finding a
claimant not credibleLingenfelter 504 F3d at 1036, citin§molen v. ChateB0 F3d 1273,
1281 (9h Cir 1996). The ALJ’s credibility findings must be “sufficiently specifeccpermit
the reviewing court to conclude that the ALJ did not arbitrarily discreditthimant’s
testimony.” Orteza v. Shalala50 F3d 748, 750 (9Cir 1995), citingBunnell v. Sullran,

947 F2d 341, 3486 (9" Cir 1991) en band. A general assertion that the plaintiff is not
credible is insufficient The ALJ “must state which [subjective symptom] testimony is not
credible and what evidence suggests the complaints are not credilmdrill v. Shalalg 12
F3d 915, 918 (8 Cir 1993). The ALJ may additionally employ ordinary techniques of
credibility evaluation, such as weighing inconsistent statements ragasgmptoms by the
claimant. Id.

Examples of clear and convincing reasons include conflicting medicdé e,
effective medical treatment, medical noncompliance, inconsistent statements, dail
activities inconsistent with the alleged symptoms, a sparse work historytioraeg that is
vague or less than candi@ommaset v. Astrue 533 F3d 1035, 1040 '(5Cir 2008).
Inconsistencies in a claimant’s testimony, including those betweendteah evidence and
the alleged symptoms, can serve as a clear and convincing reason for drsgditi

testimony. Burch v. Barnha, 400 F3d 676, 680 {dCir 2005);Morgan v. Comm'r of Soc.
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Sec. Admin.169 F3d 595, 599 (BCir 1999). Failure to seek medical treatment is also a
clear and convincing reason to reject a claimant’s subjective statenBantsh 400 F3d at
681;Fair v. Bowen 885 F2d 597, 6084 (9" Cir 1989);see alsdSSR 967p, 1996 WL
374186 (July2, 1996).
Credibility determinations are within the province of the AlKhir, 885 F2d at 604,
citing Russell v. BowerB56 F2d 81, 83 (9Cir 1988). Where the ALJ has made specific
findings justifying a decision to disbelieve an allegation of excess patthose findings
are supported by substantial evidence in the record, the role of the reviewmgscot to
secondguess that decisiond.
C. Analysis
First, the ALJ discredited Hilsendager’s testimony because it was intamsigth
the objective medical evidence and his treatmestoty. Tr. 16. Heexplainedthat:
Until quiterecently clinical findings regarding the neck and
extremitiesarerelatively unremarkable | amdubiousabout the
reliability of recentabnormal clinical findings based on effort
dependent testing within [Hilsendager’s] control given the longitudinal
record, which includes symptom amplditon, as well ashe lack of
anymuscle atrophy.

Tr. 20.

Hilsendager’s treatment histobgeginning in 200¢ontains MRI evidence of
bilateral foraminal stenosis with disc protrusions in the cervical anddlospine. Tr. 319
20. The ALJ improperly concluded that Hilsendager’'s pain and numbness shadtdrres
muscle atrophy and loss of strengttjJJudges, including administrative law judges of the

Social Security Administration, must be careful not to succuntbheédemptation to play

doctor.” Schmidt v. Sulian, 914 F2d 117, 1187{" Cir 1990)(citation omitted) In any
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event, Dr. Yundt in June 2010 observed that Hilsendager was weak globally and markedly
hyperreflexic. Tr. 431.

Second, the ALdliscreditedHilsendagebased on his “good responseitgections
and physical therapy.Tr. 20. In 2007and 201Qunder Dr. Yundt's care, Hilsendager
experienced some improvement in his range of motion and muscle tightness@dteing
cervical epidural steroid injections, ®dlocksand physicatherapy. Tr. 310-18, 423, 426.
However, he continued to experience numbness in his hands and pain. Tr. 312t 46#&.
point in August 2010, the facet blocks provided “total improeat” but he returned three
months later complaining of pain in his cervidélpracic, and lumbar spine. ™23, 444.
This is consistent with Dr. Hill's projection th&due to his considerable spine arthritis, he
will be living with waxing and waning pain.Tr. 605.

Third, the ALJpointedto Hilsendagets lack of mental health treatmet support to
find thathis testimony of severe anxietyasless than credible. Tr. 20. The consultative
psychologist did not find any disabling mental impairment (Tr. 536) and Hilsendggees
that his physical pain is his greatest limibat However, his chronic pain has led to
depression and anxiety for which he has sought treatment and been presctHaexiety
medication. Tr. 574.

Fourth, the ALJ notethatHilsendager’s claims of stomach pain from his
medicationsvereinconsstent with his function reportTr. 20. Hilsendager completed his
function report in 2010. Tr. B3 His stomach paitbeganseveral years laten 2013 after
he resumedaking his anxiety medicationCymbaltg at Dr. Hill's recommendation
Tr. 574, 607. BecauseHilsendager’s testimony is confirmed by the treatment notessand

not inconsistent with his earlier function repdhis reasons neither clear nor convincing.
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Finally, the ALJ cited an inconsistency between Hilsendagesjsorted activities
and demonstrated abilities.Tr. 21. Specifically, the ALJ cited Hilsendager’s work as a
fence installer up to the amended, alleged onsettdatéportrayed him[] as ready, willing,
and able to worK Id, citing237, 243. However, his last jdéistedonly three weeksand
the heavy lifting caused him teome home in tears.” Tr. 43. Hilsendager also worked as a
laborer after the alleged onset date but not in substantial gainful yctiMit 233, 237. The
ALJ pointed out that Hilsendager had noed light work and the disability claims
representative that conducted his telephone interview noted that he demonsirated
difficulties over the phone. Tr. 21, citing 248. The absence of jobs requiring ghty li
work amongHilsendager’s past relevantork has no bearing on his credibility.
Furthermore, the claims representative could not as$itgssndager'physical comfort over
thetelephone or tolerance for sitting or standing for long periods of time. Theraieither
of thesereasons to discredit Hilsendager’s testimangupported by the record

The ALJ generally overstated Hilsendager’'s actividad essentially characterized
him as uninhibited in his daily activities. Tr. 21. WhHdsendagedoes help around the
house as much as he can, anywigtiduring the day requires him to rest as much as several
times a day. Otherwise, his day is interrupted by his need to take hotrshowelieve the
pain. Tr. 46.

Thus, the ALJ failed to give clear and convincing reasons to discreditndédger.
1. Remand

Remand for further proceedings is appropriate whmrstanding issuégemain.
Luna v. Astrue623 F3d 1032, 103®{ Cir 2010). The court may, but is not required to,

“credit as truérejected evidence prior to remand. Tloeediting asru€’ doctrine is not a
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mandatory rule in the Ninth Circuitvhen, even if the evidence at issue is credited, there
are‘outstanding issues that must be resolved before a proper disability deteomozan be
made’” 1d, quotingVasquez v. Astry&72 F3d 586, 593" Cir 2009).

The VE testified that if Hilsendager was limited to sedentary work ancechissrk
three to four days per month, he could not retain employment on a sustained basis. Tr. 68
69. The VE also testified that no alternaibg exists that permit an employee to lie down
outside of normal break times. Tr. 69.

As discussed above, the ALJ errecsaveral respects. Hilsendage's testimonyis
credited, as well as the opinion of Dr. Hill, substantial evidence in thedscpports only
one conclusionnanely that Hilsendager cannot perform her past relevant \aark indeed,
can perform navork due to his condition. Hilsendager’s need to lie down and take hot
showers throughout the day to relieve his pain will continue on a waxing andgnzasis
Thus, it is clear that the ALJ would be required to find Hilsendager disdhtleatievidence
is credited.

ORDER

For the reasons discussed above, the Commissioner’s deisif#&VERSED and

REMANDED pursuant to sentence four of 42 USC § 405(g) for an award of benefits

DATED February 10, 2016

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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