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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MARC BOYD, “\
P laintiff,
V.
OREGON STATE POLICE LIEUTENANT Case No6:15¢cv-238MC
ROBERT EDWARDS; OREGON STATE OPINION AND ORDER
POLICE CAPTAIN ANDY HEIDER; >'

OREGON STATE POLICE LIEUTENANT
DAVID GIFFORD; AND OREGON STATE
POLICE CAPTAIN JEFF LANZ;

Defendant.

MCSHANE, Judge:

Plaintiff Marc Boyd (“Boyd”) brings this action againsiur Oregon State Police
(“OSP”) officersalleging six claims for relief.Defendantsnove to dismissclaims oneand
claims three through six under Fed. R. Civ. P. 12(b)&eECF No. 11In the alternative, the
defendants move tismiss claims threeandfive under Fed. R. Civ. P. 12(firor the reasons
that follow, the defendants’ motion, ECF No. 11, is GRANTED in [@2lgims one, three, four,

and five are dismissed, with prejudice. The motion to dismiss d&iis DENIED.
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BACKGROUND"

On March 21, 2013, Boyd observed a fell@®Pofficer, defendant Edwards, conduct
what Boyd believed to be an unconstitutional search of a citizen’s motor Baye promptly
reported the conduct to his immediate supervisor, who informed defendant. iDeid&pril 4,
2013, Heider served an official written directive on Boyd that instructadidicease discussing
Edwards’sallegedly unconstitutional activities or Boyebuld be subject to disciplineBoyd
reported the written directive to his union attorr@w. April 12, 2013, defendant Lanz, then the
Captain supervising th®@SP Office of Professional Responsibility, sent an email to Boyd. In
this email, LanzrescindedHeider’s written directive and inforeal Boyd a separate written order
was forthcoming. Owpril 19, 2013, Heider served Boyd with a second order that again directed
Boyd to cease all communications about Edwards’s allegedly ilegal iestivit

On that same daylefendant Lanz informed the president of the Oregde Btalice
Officers Associabn that Lanz intended to investigate Boyd for every minor infraction or
perceived infraction becaustBoyds conduct inreporing Edwards.The defendants
subsequently initiated several internal investigatitergetingBoyd with no less than fourteen
false allegations.

On October 19, 2013, the Eugene Police DepartiERD”) arrested Boyd in a manner
that violated numerouEPDpolicies. Folowing tk arrest, on October 21, 2013, tledethdants
placed Boyd on paid adnistrative leave pending the outcome of an internal investigation. On
March 23, 2014, Edwards and Heider delivered a letter to Boyd annouD&R¢sintention to
terminate Bog based upon tlireinternal investigation Boyd alleges this investigatiowas

inttiated in order to harass and retaliate agdimstfor his reportregarding Edwardslhe letter

' The court takes allrelevant facts in this opinion fromtlegations in the First Amended Complaint
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informed Boyd he was on paid administrative leave pending the outcome of thd interna
investigation and discipline process.

Boyd deges the dfendants falirated evidence to support the initiation of the internal
investigations and ignored exculpatory evidence that would have exonerated Boyd of gny polic
violations. After Boyd served the Oregon Departmenidministrative Services with a tort
claim noticeon June 6, 2014, Lanz admitted to fabricating evidence in order to retaliatst aga
Boyd for his report of Edwards’s condutittimately, OSPdecided not to terminate Boyd, and
Boyd is currently scheduled to return to his original position.

After Boyd brought this action on February 12, 2015, his scheduled supervisor, defendant
Gifford, told Boyd's coworkers that Boyd should not have been allowed to return to work and
could not be trusted. In a subsequent meeting, Gifford and Edwards sdggeBtsy/d’s
coworkers that they limit contact with Boyd to avoid being involved in a lawsuit.

STANDARDS

To survive a motion to dismiss undeed. R. Civ. P12(b)(6), a complaint must contain
sufficient factual matter that “state[s] a claim to relief thgilausible on its faceBell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is plausible on its face when the factual
allegations allow the court to infer the defendant’s liability based onli¢ige@ conduct.

Ashcroftv. Igbal556 U.S.662, 663 (2009). The factual allegations must present more than “the
mere possibility of misconduct.ld. at 678.

While considering a motion to dismiss, the court must accept all @legadf material
fact as true and construe in the light most faverablthe nonrmovant. Burget v. Lokelani
Bernice Pauahi Bishop Trus200 F.3d 661, 663 (9th Cir. 200@®ut the court is “not bound to

accept as true a legal conclusion couched as a factual allegdtworhbly 550 U.S. at 555. If
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the complaint is dismiesl, leave to amend should be granted unless the court “determines that
the pleading could not possibly be cured by the allegation of other fRcis.Y. United States
58 F.3d 494, 497 (9th Cir. 1995).

Under Fed. R. Civ. P. 12(f) the court may stifi@m a pleading“any redundant,
immaterial, impertinent, or scandalous matter.

DISCUSSION

Boyd allegeshe faced retaliatiomt workafterhe reportedhe misconduct of a coworker
to his supervising officerBecause Boyd is scheduled to return to his original posBoyd's
substantive duerpcess claim fails as a matter of ldvalsoconclude that Boyd's
communicatios to his supervisowerein Boyd’'s capacity aa public official, s@laims three
and fourfalil to establishaFirst Amendment violatian Claims five and six deal with alleged
retaliation suffered as a result of fiing this actiBecawsethe fiing of the complaint in this
actionconstitutes speedh Boyd's capacity as private citizen, the&efendantsmotion to
dismiss claim 6 is denied. Howeverglaims five andsix are identicgl sothe unopposed motion to
strike claim five is grantedDefendants do not move to dismiss claim two, Boyd's procedural
due process claim.
|. Substantive Due Process

Boyd is stil employed as anSPofficer, so he cannot meet the extremely high bar to
make out a substantive due process violation. The Ninth Circuit explained thenmesnis for a
substantive duerpcess violation in the government employmeantext as follows:

[Clonstitutional review of government employer decisions is more constrained

than the review of legislative or regulatory ones. We decline to hold that there

iIs no substantive due process claim for a public employer's violations of

occupational liberty. Rather, we lmit the claim to extreme cases, such as a
“government blackist, which when circulated or otherwise publicized to
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praspective employers effectively excludes the blacklisted individual from his
occupation, much as if the government had yanked the license of an individual in
anoccupation that requires licensur&lich a governmental act would threaten
the same right as &gislative action that effectively banned a person from a
profession, and thus calls for the same level of constitutional protection. The
concerns about federal courts reviewing every publicleee discharge . .are

not implicated because such a clantolorable only in extreme cases.

Engquistv. Or. Dep’t of Agric478 F.3d 98599798 (9th Cir. 2007)(internal citations and
guotations omitted).

The case Boyd cites is inapplicable h&eeCostanich v. Dep’t of Social and Health
Serv, 627 F.3d1101 (9th Cir. 2010). The&Costanichcourtnoted that depriving a person of
employment by deliberately fabricating evidence could, in some circumstama&e out a claim
for a violation of substantive due process. However, the court also nogdéoke” tuning to the
guestion of whetheCostanich’'dlue process rights were violated, we must first determine
whether there has been a deprivation of life, liberty, or propddyat 1110. InCostanichthe
state revoked the plaintiff’'s foster case licendeat 1103,which tracks the language of
Engquisthat a substantive due process claim can result “if the government had yanked the
icense of an individual in an occupation that requires licensliegquist478 F.3d at 9998.

In this case, Boyd did not lose any license and he is scheduled to return igirfa$ or
position. Because there has b@erdeprivation of life, liberty, or propertglaim onefais as a
matter of lawand is dismissed, with prejudice
I1. Free Speech

A government employee aliag that his employer violatedis right to free speech must
satisfyfive elements:

(1) whether the plaintiff spoke on a matter of public concern; (2) whether the
plaintiff spoke as a private citizen or publc employee; (3) whethe
plaintiff's protected speech was a substantial or motivating factor in the
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adverse employment action; (4) whether the state had an adequate justification
for treating the employee differently from other members of the general
public; and (5) whethethe state would have taken the adverse employment
action even absent the protected speech.

Dahlia v. Rodriguez735 F.3d 1060, 106{@th Cir. 2013) (en bandtitation omitted).At issue
before this Court is whether Boyd spoke as a private citizen or a public eeaploye

A. Defendants Lanz, Edwards, and Heider (Claims 3 and 4)

As in all free speech claims, it is useful to begin by looking at ®&bwpd actualy said
and who heactually spoke toClaims three and four allege “Plaintiff's reporting of Defendant
Edwards unconstitutional search of a criminal defendant’s motor homarageated act under
the 1st and 14th Amendment.” Am. Compl., § 51. Boyd alleges his “reporting ehdetf
Edwards’ unconstitutional search of a criminal defendant's motor home wasivating factor”
for defendant EdwardsHeider’s, and Lanz's retalaty acts. Am. Compl.,  52.

Earlier in the complaint, Boyd alleges that on March 21, 2013, he witne Sieaiaiat
Edwards conduct an ilegal search on a motor home. Am. Compl., { 12. Boyd iteipedia
reported Edwards to Sergeant Gilbert, Boyd's immediate supervisorCémpl., § 13Boyd’s
speech regarding alleged ilegal actions of a police officer clegwdjves a matter of public
concern.

Sergeant Gilbert immediately informed defendant Heider of Boyd's refamrtCompl.,
1 13. On April 4, 2013, “Defendant Heider served Plaintiff with an offivetten directive. The
written directive instructed Plaifit to cease discussing Defendant Edwards’ unconstitutional
activities or Plaintiff would be the subject of discipline.” Am. Comfll4. Thus far, the
complaint's allegations deal only with Boyd reporting Edwards’s unconstitliteearch to

Sergeant Giert, Boyd's direct supervisor. This speech, however, is not protected speech.
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Both parties citdahlia, andDahlia compels a finding that Boyd actedhis capacity as
apublic employeen reporting Edwards’s conduct to his supervising offiteDahlia, a
Burbank police officewitnessed abuse during a robbery investigation and reported it to his
supervisor . Id. at 106364. After his supervisorignored him, e officer met three times withe
Internal Affairsunit and withthe Los Angeles Sheriff's Department (“LASDTY. at 1065.The
officer also reported threats he received to the police associatisdemte who in turn reported
to the city manageltd. Four days after meeting with the LASD, the officer was placed on
adninistrative leave pending disciplingd.

Although the Ninth Circuit ultimately concluded that the officextsduct was protected
First Amendment speediecause he reported outside the chain of comniiaficit noted

Even construing the facts and drawing all inferences in Dahlia's favor, the only

reasonable conclusion is that Dahlia acted pursuant to his job duties wheas he

a detective investigating the Porto's robbery and prior to receiving any threats or

orders to the contraryreported up the chain of command to the supervising

leutenant overseeing the investigation about abuse related to that same
investigation.

Id. at 1076.As noted Boyd immediately reported Edwards’s allegedly illegal conduct to his
immediate supervisorn reporting Edwards up the chain of command, Boyd spoke in his role as
a publc employee. Therefore, Boyd's reporting of Edwards’s ilegal caetsot form the basis
of a First Amendment claim.

Boyd points out that he reportédte April 4, 2013, written directive to his union attorney,
but thatreportdoes noigrant Boyd First Amendment protectidm Dahlia, the officefs
supervisor threatened to frame the officer by “put[ting] a case on Diahfia reported the

threatsto his union president. Theminh Circuit noted“t is reasonable to infer that Dahlia did
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not have a duty to report threats to his union” and concluded Dabhlia’s report tahis uni
president constituted protected speddhat 1077.

There are several differences between Dahligg®rtéo the union president and Boyd's
report to his union attorney. Firshetunion representative Dahliareported the officer’s
complaint to the city manageBoyd’'s complaint is silent as to what hision attorney did with
Boyd's report of the written directive. Second, Boyd appears to have reported to his union
attorney not a matter of public concern, but a personal workplace grievance of naricgdo
the general public.

As noted, Boyd alleges his First Amendment claimsmagaiefendants Edwards, Heider,
and Lanz stem from his “reporting of Defendant Edwards’ unconstitutional hsefaaiccriminal
defendant’s motor home . .. .” Am. Compl., § 52. But that is not what Bxpatted to his union
attorney.Instead, Boyd “reportkthe written directive to his Union Attorney on April 12, 2013.”
Am. Compl., T 15. The written directive warned Boyd he faced future disciglihe continued
to report Edwards’ unconstitutional activities in the future. Am. Comd4. There is no
allegation Boyd ever reported Edwards’ ilegal activities to anyone outsidehdiis of
command.

Dahliainstructs district courts to perform a “practical, fapecific inquiry” to determine
whether the government eropte acted as a private citizdd.. at1071 No facts exist in Boyd’s
complaint to establish that he engaged in protected speech outside of histodmsrt
supervisor. The seconditten directivefrom Heider— after Boyd reported the first written
directive to his union attorney — directed Boyd to cease all communications about Edwards,
the complaint does not identify any additional instances where Boyd spoke about Edwards

conduct to anyoneéAlthough Boydclaims he acted in contravention of his supervisors’ orders,
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after Boydreceived the written directive he appears to have followed his supenasdessby
not discussingedwards’s condudiurther. As the courstatedn Dahlia, “supervisors threatened
him not tosayanything when interviewed. Because Dabhlia appears todwnee precisely what
his superiors wanted him to do . . . we cannot say that Dahlia acted mveotion of their
orders” 1d. at 1077 (emphasis in original).

Put simply, Boyd's case is not analogoudD#hlia. In Dahlia, the plaintiff reported the
misconduct to his supervising officer three times, met with Interffairé three times, reported
a direct threat to the police officers’ association president, wiasteal it to the city manager,
then Dabhlia reported out to the LASD. In contrast, Bagplorted the misconduct to his
supervising officeonceand forwarded written directive to his union attornewho presumably
contacted Boyd's superio@n Boyd's behalf. Boyd's complaint identifies no additional
instances of First Amendmespeech thatould formthe basis for retaliation by Lanz, Edwards,
or Heider.

As in Dahlia, Boyd's initial reportup the chain of commani his supervising officer
wasundisputedly part of his official dutiekikewise, Boyd's report ofthe written directive to
his union attorneyloeselevateclaims threeand fourto the level ofaFirst Amendmentiolation.
Therefore, claims three and four are dismissed, with prejudice.

B. Defendant Gifford (Claims 5and 6)

Boyd argues that defendant Giffordtaliated against him for either Boyd's June 6, 2014,
tort claims notice or his February 12, 2015, federal lawsuit against Lanard@jvand Heider.
As an initial matter, Boyd tort claims aotice is not a matter of public concern, so it does not
gualfy as protected First Amendmergegch.*Whether an employee's speech addresses a matter

of public concern is a pure question of law that must be deterniyettie content, form, and
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context of a given statement, as revealed by the whole ré&ciéed! v. City of Mountlake
Terrace 678 F.3d 1062, 1069 (9th Cir. 2012) (quotfdgnnick v. Meyerl61 U.S. 138, 1448
(1983)). The tort claims notice imerely a statutory procedural requirement Boyd had to follow
in order to sue the governmeamdis of no interest to the general public.

Boyd’s fiing of this lawsuit, however, is a matter of public conc&eeAlpha Energy
Savers, Inc. v. HanseB81 F.3d 917, 926 (9th Cir. 2004) (“when government employees speak
about corruption, wrongdoing, misconduct, wésdtess, or inefficiency by other government
employees .. . their speechis inherently a matter of public conceratigation seeking to
expose such wrongful governmental activity is, by its very nature, a mageblaf concern.”)
(internal citaibns omitted). Boyd's lawsuit is also clearly outside the chain of command and
constitutes private speedhssuming the facts in the complaint are true, Gifforaiions to
ostracize Boyd from his coworkers could be an adverse employment decisiorliatiaretéor
Boyd exercising higFirst Amendment right to bring this action.

Although claim six states a claim for relietlaim five is redundant ang stricken under
Fed. R. Civ. P. 12(f)As Boyd clarified at oral argument, similar to claims threefand daims
five andsix both allege First Amendment violations drale no substantive difference
Therefore, defendants’ now unopposed motion to strike claim five is granted.
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CONCLUSION
For the above reasons, the defendants’ motion to dismiss, ECF NOGRANTED in
part, andclaims one, three, four, and fivare dismissedwith prejudice The motion to dismiss
claim six is DENIED.
IT IS SO ORDERED

DATED this 27th day ofMay, 2015.

/s/ Michael J. McShane
Michael McShane
United States District Judge
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