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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CHARLENE A. BOEHM and A
CPS BIORESEARCH, LLCa North
Carolina limited liability company,

P laintiff,

>. Case No6:15cv-277-MC
FUTURE TECH TODAY, INC., an Oregon OPINION AND ORDER
Corporation,JOSHUA KORN, a/k/a

Joshua Parker, amdAA PRODUCTION,

INC., a Utah Corporation,

Defendars. J

MCSHANE, Judge:

Plaintiff Charlene Boehn{‘Boehnt) brings this action againghe manufacturerAAA
Production, Inc. (“AAA”),and thedistributor of the GB4000, a frequency generator, for
infringing upon her method pateot calculating resonant frequenciasd using them to treat an
animal or hman infected with a disease caused by a path(ten Boehm method”)Boehm

claims direct infringement under 35 U.S8271(a) and indirect infringement under 35 U.$C.
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271(b). AAA filed a motion to dismiss Boelsncomplaint for failure to state a alaiunder Fed.
R. Civ. P. 12(b)(6} See ECF No. 7

On the eve of oral argument, Boehm filed an amended complaint alleging an
infringement claim under 35 U.S.€271(g). Because the facts as alleged in Boehm’s complaint
do notand cannoestablish that any individual has performed each element of the Boehm
method,Boehm cannot make out a claim for direct or indirect infringement. Addiyjongl
271(g) cannot establish liability under aepadingof the facts in the amended complaint, so
AAA’s motion, ECF No. 7is GRANTED and Boehm’s complaint dismissedwith prejudice.

BACK GROUND?

In August 1999, Boehm published a paper describing the methodology she created for
determining therapeutic resonant frequencies for various disease84)n2@ig Ledwell
(“Ledwel) contacted Boehm to seek assistance with a disease akutbréis community.

Boehm provided Ledwell a relevant set of resonant frequencies for Ueedis¢ase outbreak,

after whichLedwell informed Boeim that he intended tase Boehm’s method to calculate

resonant frequencies on his own. Boehm informed Ledwell that she had applied téort apa

her methodand that he was not authorized to distribute the resonant frequencies. On Qctober

2007, the United States Patent and Trademark Office issued a patent foekine Bethod.
Ledwell subsequently provided the therapeutic resonant frequencies andhhe Boe

method to Joshua Korn of Future Tech, a distributor of the GB4000jnvitao provided the

! AAA also moved to dismiss under 12(b)(7) for failure tia jn indispensable party, but this Courtneed notlook
beyondRule 12(b)(6) to resolve the motion.

2The @urt takes allrelevant facts in this opinion fromthe afiieqa in the complaint. By diog so, this Court does
not mean to endorse the scientific validity of the alleged raéli@atment being discussed. As stated during oral
argument, the Court has serious concerns regarding tleseafpations made to consumers ofthe productregarding
the efficacy of either the treatment or the science supportingiit.

¥ See ECF No. 11, “Methods for Determining Therapeutic Resonant Fragies.”
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therapeutic resonant frequencies and the Boehm method to AAA. The GB4000 is paedoh
the Boehm method. Future Tech distributes the GB4®@provides thaesonant frequencies
calculated in accordance with the Boehm method. Independent of Future TeclprévAdted
the purchase of the GB4000 and provided the resonant frequencies calculated in azg@atidanc
the Boehm method through various websites. Puerhas the GB4000 then used the resonant
frequencies providedb them by AAA and Future Tech.
STANDARDS

To survive a motion to dismiss undeed. R. Civ. P12(b)(6), a complaint must contain
sufficient factual matter that “state[s] a claim to relief tkgilausible on its faceBell Atlantic
Corp. v. Twormbly, 550 U.S. 544, 570 (2007). A claim is plausible on its face when the factual
allegations allow the court to infer the defendant’s liability based onli¢ige@ conduct.
Ashcroftv. Igbal, 556 U.S.662, 663 (2009). The factual allegations must present more than “the
mere possibility of misconduct.I'd. at 678.

While considering a motion to dismiss, the court must accept all @legadf material
fact as true and construe in the light most favorable to thenowant. Burget v. Lokelani
Bernice Pauahi Bishop Trust, 200 F.3d 661, 663 (9th Cir. 200@ut the cout is “not bound to
accept as true a legal conclusion couched as a factual allegdteorbly, 550 U.S. at 555. If
the complaint is dismissed, leave to amend should be granted unless the deurtiride that
the pleading could not possibly be curediwy allegation of other factsDoev. United States,
58 F.3d 494, 497 (9th Cir. 1995).
1111
1111
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DISCUSS ON
|.§271(a) and § 271(b)
“A method @tentclaims a number of steps; under this Court’'s casetfeipatent is not
infringed unless all the steps are carried dutelight Networks, Inc. v. Akam Tech., Inc., 134
S. Ct. 2111, 2117 (2014). In order to be liable for induced infringement under 35 §.S.C.
271(b), a third party must be liable for diranfrihngement, and a method patent is not directly
infringed under§ 271(a) “unless a single actor can be held responsible for the performarice of a
steps of the patentld. at 2119.
Boehm does not plead ultimate facts that demonstrate any indivifuaged allthe

steps of the patent. To the contrary, Boehm specifically allege#&At#atind Future Tech
provided theresonanfrequencies to purchasers of the GB4000, who then treated themselves
with the frequencies. Nowhere in the complaint does Bagllege that the purchasers calculated
the frequencies, and nowhere in the complaint does Boehm allege that AAAIrer Feth
treated the purchasers with the GB4000. Boeisists that her allegation that AAA directly
infringed on her patent and that purskrs infringed on her patent is sufficient, but Boehm is
mistaken. Whether AAAr the purchasers directigfringed her method patent is a legal
conclusion, andhe court is “not bound to accept as true a legal conclusion couched asla factua
allegation.” Twormbly, 550 U.S. at 558o0ehm must plead facts that would allow this Court to
draw inferences that AAA, Future Tech, or the purchasers infringed on alethents of the
Boehm methodSpecifically, Boehm’s patent reads as follows:

What is claimed is:1. A method for determining therapeutic resonant

frequencies of electromagnetic radiation for treating an animal or human

infected with a disease caused by a pathogen, wherein said pathogen

comprises a genomic material, the genomic material being surcbinyda
medium, comprising:
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e providing a frequencgmitting device;

e determining a velocity ofhe electromagnetic radiatiotihrough the
medium surrounding the genomic material;

e determining the length of the genomic material,

e determining a first therapeutic resonant frequency to influence the
genomic material in a first electromagnetic frequency range, by
dividing the velocity of the electromagnetic radiation through the
medium surrounding the genomic material by the length of the
genomic material;

e dividing or multiplying the first therapeutic resonant frequency by a
factor of a power of two, to obtain a second therapeutic resonant
frequency to influence said genomic material, wherein the second
therapeutic resonant frequency is in an electromagnetic fregue
range capable of being emitted by the frequestitting device;

e programming the frequenamitting device to emit the first, or the
second resonant frequency; and

e treating the animal or human with the programmed resonant

frequency intended to influece said genomic material, thereby
rendering a therapeutic or desirable effect in the animal or human.

ECF No. 11 at 8 (emphasis added).

Boehm alleges that AAA and Future Tech provided the resonant frequencies to the
purchasers, therefore the purchasers could not have infringed on the ethatemaiteto
calculating theesonant frequencyAs a resultthe purchasers could not have diig infringed
on the Boehm metho&imilarly, the purchasers are in sole control over the last element, and this
Court candraw no inference from the complaint that either AAA or Futuch ffeated any of
the purchasers with the GB4000. Therefore nef#A nor Future Tech directly infringed on
the Boehm method. Where there is no liability for direct infringemdtretcan be no liability
for induced infringementLimelight, 134 S. Ct. at 2119.

The facts oLinmelight are illustrative in this case. lnmelight, the patent in dispute
claimed a method of delivering electronic data, which web site providnd then designate to
be stored on the patent licensee’s servers in a process known as “talghiag)2115. This

method allowed the licenssecustomersto increase the speed for Internet users who wished to
5 —-OPINION AND ORDER



accesshe customes’ websitesld. The alleged infringetn Limelight performed several steps of
the patented method, but tihringer required theustomers themselves to do their own taggin
Id. The licensee claimed that the infringer provided instructions and techssigtance to its
customers in how to tag, but neither party disputed that the infricsgdfr did not tag the
components that would be stored on its servdrs.

The Supreme Court held that although the steps taken together would infringe upon the
disputed method patetigbility for direct infringement would only exist if a single defendant
exercised cdmol over the entire procedsl. at 2119. Because the customersthiir own
tagging, the alleged infringer could not be held responsible for direct or indudegemfent. In
this case, AAA held a web seminar and taught the customers how to @Gig4b@0 with the
resonant frequenciesimilar to how the alleged infringer inmelight instructed its customers
how to tag their components onto the servers. In both cases, however, the chatboiemate
control over whether to proceed with the final step of the patented method.

AAA manufactured the GB4000, which Future Tech distributed to the customers, who
treated themselves with a resonant frequency that they did not caléwateding to Boehm's
complaint, Ledwell is the only one who actually calculated the resonajpiefieies usg the
Boehm method, and even he would not be liable for direct infringement because heeadedr
any of the customers with the GB4000. Boehm has not pledia&ts that would allow this d@@irt
to infer that any of the named defendants used the Boehm method to calculasorthatre
frequencies and then treated the customers with the GB4000. Nor has Boehm plectsatimatf
would allow this Court to infer that any of the customers used the Boehm metbald ulate

their respective resonant frequenci&e the contrary, Boehm has pled that the customers
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received the frequencies from the named defendants, and then treated #smgbithe
GB4000.

As such, Boehm has failed to state a claim for direct or induced mettenat pa
infringement, and | conclude that “the pleading could not possibly be cured by théoallezfa
other facts."See Doev. United States, 58 F.3d 494, 497 (9th Cir. 1999)herefore Boehm’s
claims unde§ 271(a) and 271(b) aredismissed with prejudic@.

11.§271(g)
Boehm also amended her complaint on the eve of oral argument to assertindiaig
271(g), which provides liability for anyone who sells or uses within the Unii@#<S'a product
which is made by a process patented in the United Stat€bg]UnitedStates Court of Appeals
for the Federal Circuit explained the standard for infringement @#éi(g) in unmistakable
terms:
We, therefore, hold that in order for a product to have been "made by a
process patented in the United States” it must have dgéysical article that
was “manufactured’]

Bayer AG v. Housey Pharm, Inc., 340 F.3d 1367, 1377 (2003).

After Bayer, the Federal Circuikeiteratedhat the standard for infringement under
271(g) was stricter than thmasicstandard for a patentable invention ung8ei01:

Although section 101 extends to any process that applies an equation to a new
and useful end, section 271(g) does not cover every patented process and its
purported resultl.] . . The requirement that a process transform data and

produce a “tangible result” was a standard devised to prevent patenting of
mathematical abstractiorid/e rejected this “tangible result” test &ction

* Defendant AAA requested attorney fees urddd.S.C.§ 285, but this is not an exceptional cadee District

Court forthe Western District of North Carolina dis mistdegprevious complaint for lack of personal jurisdiction.
Boehmwas free to file her complaintin the propervenue avel&court decide the case on the merits. Although
ultimately have concluded the complaint is meritless, the complaistnot so egregious as to fallunderthe scope
of 35 U.S.C.§285.
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271(g)in Bayer when we held that research data “tangible result”
for secton 101purposes—did not garner the protection séction 271(g).

NTP, Inc. v. Research in Motion, Ltd., 418 F.3d 1282, 1324 (2005) (internal citations and
guotations omitted).

The Boehm method does not manufacture any physical adicg®duce a tangible
product The Boehm method is a means of calculating resonant frequencies angd teati
animal or a human with that frequency. When asked at oral argument what the pragulcat
the Boehm method produces, Boehm answered théettpgencies are the product. This
explanation fails for seeral reasons. First, frequencies are not phygioaducts Second, the
frequenciesare just one of several elements of the Boehm method. To complete the Boehm
method, one must calculate the reswrfeequencies and then treat the animal or human subject
with those frequencies usingraquencyemitting device. If the Boehm method is a process that
uses various elements to create a physical prodoesubset of those elements cannot possibly
alsobe the final product itseff.

During oral argument, Boehmointedthis Court to a district court opinion in the Ninth
Circuit to support her claim und8r271(g). See CNET Networks, Inc. v. Etilize, Inc., 528 F.

Supp. 2d 985 (2007)n CNET, the disputed patented method resulted in an electronic catalog,
which the court concluded was no different than a physical catalog made of ink andapdpe
that catalog could then be bought or sbilat 995. However, thENET court’s analysis

directy refutesBoehm'’s claim undeg 271(g).

First, theCNET court echoed thBayer court’s holding that information generated by a
method patent is not a product un@71(g).1d. at 992.1n this case, AAA sells the GB4000,

which the Boehm method does not produce, and AAA allegedly provides resonant frequency
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calculations to its customers, which is a subset of the Boehm method angroduc the
Boehm method produces. Even if AAA calculated the resonant frequencieghesiBgehm
method, which the congiht does not even allege, tGBIET andBayer courts recognized that
information generated by a method patent is not a product 8r&¥i(g).

Second, te CNET court observed, “When passing section 27Lghgressvas
concerned aboyiatented processes whose commercial value is derived from the sale of the
resulting product.ld. at 995.AAA sells the GB4000. Theesulting product of the Boehm
method is not the GB400@&ven if AAA sells the resonant frequencies as calculated using the
Boehm method, the resonant frequencies are not the resulting product of therBeiiloch The
resulting product of the Boehm method, as far as this Court can s fantastical cure for
any and all pathogerelated aiimentsNo evidence of theesuting product of the Boehm
method, as established by peer reviewed medical literatuegen ashredof scientific support
wasever presented to this Court. | do not expect any such evidence to be forthcoming.

CONCLUSION
For the above reasons, Defendantotion to dismiss, ECF No, 8 GRANTED, and

Boehm's complaint is dismissed with prejudice

IT 1S SO ORDERED

DATED this 19th day ofMay, 2015.

/s/ Michael J. McShane
Michael McShane
United States District Judge
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