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UNITED STATES DISTRCT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

CHERYL A . STEIN,

Plaintiff,
6:15¢cv-00894YY
V.
COMMISSIONER OF SOCIAL OPINION AND ORDER
SECURITY,
Defendant

YOU, Magistrate Judge:

INTRODUCTION

Plaintiff, Cheryl A Stein(“Steir’), seeks judicial revie of the final decision by the
Commissioner oBocial Security (“Commissioner”) denyinderapplicatiors for Disability
Insurance Benefits (“DIB”) under Title bf the Social Security Act (“SSA”), 48SC
88401-433 (West2015) and Supplemental Security Income (“SSI”) under Title XVI of the

SSA, 42USC881381-1383f(2012) This court has jurisdiction to rewethe

1 Although the pleadings give various names for the defendant, the officiaatitonly
proper named defendant is the “Commissioner of Social Security.” 42 U.S.C. § 9p2(a)(1
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Commissioner’s decision pursuant tod3C 8§ 405(g) and8 1383(c)(3). All parties have
consented to allow a Magistrate Judge to enter final orders and judgmbist gage in
accordance witlFRCP73 and 28JSC 8§ 636(c)(2012) For the reasons s#irth below, tre
Commissioner’slecisionis AFFIRMED.

ADMINISTRATIVE HISTORY

Steinprotectively filedfor DIB and SSlon May 4, 2012alleging a disabilityonset
date ofJuly 16, 2010 Tr. 16.2 Herapplication wasdenied initially and on reconsideration.
Tr. 16. OnJanuary 8, 2014a hearing was held before Administrative Law Judge (“ALJ”)
Wynne O’BrienPersons Tr. 16. The ALJ issued decision on January 30, 2014, finding
Steinnot disabled.Tr. 26-27. The Appeals Council deniesrequest for review oiarch
24,2015 Tr. 1. Thereforethe ALJ’s decisions the Commissioner’s final decisi@ubject
to review by this court20 CFR 88404.981, 416.1481, 422.21R016).

BACKGROUND

Born in 1967 Steinwas46 at the time of the hearing before the ALDr. 25. She
has alOth-gradeeducation and past relevant work experienca alsild monitor, hand
packager, and packaging supervisor. 25, 62, 235 Steinalleges thasheis unable to
work due to the combined impairmentsaefrvical disc disease, itable bowel syndrome
(*IBS”), and chronicsevere foot painTr. 16, 192, 199, 234

MEDICAL BACKGROUND

Steinunderwent a surgical discectomy and spinal fusion in 2008318. The X-

rays immediately after surgery showed good position to the fusion andioesefcthe disk

2 Citations are to the page(s) indicated in the official transcript of trerddited on
November 24, 2015 (dockel ).
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herniation. Tr. 307. Steinalleges she suffered from paiadiating down her arms, as well
as in her neck andppe shoulders.Tr. 314. In 2010,Steinsawa medical practitioner
alleging ongoing neck pain for the last yedir.. 318. Steinwas sent for aX-ray and MRI.

Tr. 315, 318.The MRI revealed a central annular distention in the spinal column, without
frank disc herniation and without cord commies. Tr. 307. The MRI also revealed that
her spinal fusion was still solidd. The neurosurgical specialist who treated her did not
send her to physical therapy because it appeared she was doing well witinrbet level

of symptoms.Id.

Steinaso complained of anxiety and depression, but testifieddstienot feel she
neededsychiatric medicatioand was not taking any. Tr. 56, 318he also sufferfom
panic attacks, swingsetween crying and ragingnd has difficulty sleepingTr. 314.

Steinis obese and drinks 12 or more beers a day.328. Steincomplains of
constant bilateral foot pain while walking.r. 327. SteinallegesIBS and that she has
diarrhea and goes to the bathroom at leastimes a day.Tr. 400. At various tmes
through the period at issuBteinhas taken Flexeril, Vicodin, and Venlafaxin€r. 319,
328, 350.

DISABILITY ANALYSIS

Disability is the “inability to engage in any substantial gainful activity asom of
any medically determinable physical or mental impairment which can be expect=iitio
in death or which has lasted or can be expected to last for a continuous periotees no
thantwelve months? 42USC8423(d)(1)(A). The ALJ engages in a fivetep sequential
inquiry to determine whetherdaimant is disabled within the meaning of the A2 CFR

§8404.1520416.920(2016); Tackett v. Apfel180 F3d 1094, 109899 Oth Cir. 1999).
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At step one, the ALJ determines if the claimant is performing substantiduain
activity. If so, the claimant is not disable@0 CFR 88404.1520(a)(4)(i) & (b),
416.920(a)(4)(i) & (b).

At step two, the ALJ determines if the claimant has “a severe medically detereninabl
physical or mental impairment” that meets them@nth durational requireent. 20 CFR
88404.1520(a)(4)(ii) & (c), 416.909, 416.920(a)(4)(ii) & (Absent a severe impairment,
the claimant is not disabledd.

At step three, the ALJ determines whether the severe impairment meets or equals an
impairment “listed” in the regakions. 20 CFR 88 404.1520(a)(4)(iii) & (d),
416.920(a)(4)(ii) & (d); 2CFRPt. 404, Subpt. P, App. 1 (Listing of Impairment#)the
impairment is determined to meet or equal a listed impairment, then the claimant is
disabled.

If adjudication proceeds beyond step three, the ALJ must first evaluateainaac
other relevant evidence in assessing the claimant’s residual functionaltggfRFC").

The claimant’s RFC is an assessment of wallated activities the claimant may still
perform on a regular and continuing basis, despite the limitations imposed dryH@s
impairments.20 CFR 88404.1520(e), 416.920(e); Social Security Ruling (“SSR-8p6
1996 WL 374184 (July 2, 1996).

At step four, the ALJ uses the RFC to determine if the claimant can perfotm pas
relevant work.20 CFR 88404.1520(a)(4)(iv) & (e), 416.920(a)(4)(iv) & (e)f the
claimant cannot perform past relevant work, then at step five, the ALJdatesmine if he

claimant can perform other work in the national econo@yCFR 88404.1520(a)(4)(v) &
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(9), 416.920(a)(4)(v) & (g)Bowen v.Yuckert 482 US.137,142(1987) Tackett 180 F3d
at1099

The initial burden of establishing disability rests upon the claim@atkett 180
F3d at 1098.If the process reaches step five, the burden shifts to the Commissioner to show
that jobs exist in the national economy within the claimant’s REC.If the Commissioner
meets this burden, then the claimant is not disabP&dCFR §8404.1520(a)(4)(v) & (9),
416.920(a)(4)(v) & (g), 416.98c).

ALJ'S FINDINGS

At step one, the ALJ concluded tHatieinhas not engaged in substantial gainful
activity sinceJuly 16, 2010the datahat theapplication was protectively filedTr. 18.

At step two, the ALJ determined th@teinhas the severe impairmentsaarvical
degenerative disc disease, obesitlydheadachesTr. 18.

At step three, the ALJ concluded ti&teindoes not have an impairment or
combination of impairments that meets or equals any of the listed impairmiant9. The
ALJ found thatSteinhas the RFC to perforsedentaryork, specifically

The claimant is able to lift and/or carry ten pounds. She is able to stand and/or
walk for two hours and sit for six hours in an eight hour workday with normal
breaks.She is able to perform work that allows her to change positions every
thirty minutes. She is able to push and/or pull with her bilateral upper
extremities frequently. She is able to crawl frequently. She is able to climb
ladders, ropes, or scaffolds ociaslly. She is able to perform work that

does not include repetitive rotation, flexion, or extension of the neck. She is
able to reach overhead bilaterally with her upper extremities on an occasional
basis. She is able to grasp with her bilateral hands foequent basis. She

must avoid concentrated exposure to hazards, such as moving machinery or
working at heights. She is able to perform work that has ready bathroom
access.

Tr. 19.
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Based upon the testimony of a vocational expert (“VE”), the ALJrdeted at step
four thatSteiris RFC precludedherfrom returning tcherpast relevant workTr. 25.

At step five, the ALJ found thatonsideringSteinis age, education, and RF€he
was capable of performing tliellowing jobs: cashier, information clerk, order clerk,
charge account clerkTr. 26.

Accordingly,the ALJ determined th&teinwas not disabled at any time through the
date ofthedecision.

STANDARD OF REVIEW

The reviewing court must affirm the Commissioner’s decision if it is daseproper
legal standards and the findings are supported by substantial evidence icotige 42
USC 8§ 405(g);Lewis v. Astrug498 F.3d 909, 911 (9t@ir. 2007). This court musg weigh
the evidence that supports and detracts from the ALJ’s conclukiagenfelter v. Astrue
504 F3d 1028, 10359th Cir. 2007) (citing Reddick v. Chaterl57 E3d 715, 7209th Cir.
1998). The reviewing court may not substitute its judgment for that of the Commissioner
Ryan v. Comm’r of Soc. Seb28 FE3d 1194, 12059th Cir. 2008) (citing Parra v. Astrue
481 E3d 742, 746 9th Cir. 2007)); see also Edlund v. Massana®53 FE3d 1152, 11569th
Cir. 2001). Where the evidence is susceptible to more than one rational interpretation, the
Commissioner’s decision must be upheld if it is “supported by inferences réasdnawn
from the record.”Tommasetti v. Astryé633 E3d 1035, 10389th Cir. 2008) (quoting
Batson v. Comm’r of Soc. Sékdmin, 359 F3d 1190, 11939th Cir. 2004); see also

Lingenfelter 504 E3d at 1035.
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DISCUSSION

Steinargues the ALJreed by impr@erly assessing: (I9teiris credibility; (2) the
medical ofnion of Stephan Schepergerddd.D.; (3) Steins mental im@irments;and
(4) jobs Steincould perform in the national economy at step five
l. Credibility

The ALJ must consider a claimant’s symptom testimony, including statements
regardingthe claimant’s pain and workplace limitation20 CFR 88404.1529, 416.929.
The ALJ is responsible for determining the credibility of such statesnémidrewsv.
Shalalg 53 F.3d1035,1039(9th Cir. 1995) Unless there is affirmative evidence showing
the claimant is malingering, the Commissioner’s reasonsefecting the claimant’s
subjective testimony must be clear and convinciBgrch v. Barnhart400 F.3d 676, 680
(9th Cir. 2005) The ALJ must identify what testimony is not credible and what evidence
undermines the claimant’'s complaintsl.; Reddick 157 F.3dat 722 If medical evidence
contradicts the plaintiff’'s testimony, the ALJ may find the plaintiff lgsncredible, so
long as it is not the sole reason to discredit the plainG&rmickle v. Comm’r Soc. Sec.
Admin, 533 F.3d 1155, 1161 (9th Cir. 2008). The evidence upon which the ALJ relies must
be substantial SeeReddick 157 F.3d at 724The ALJ’s overall credibility decision may be
upheld even if some of the ALJ’s reasons for rejecting the claimantismtesy are

overturned.Batson 359 F.3d at 1197.

7 —OPINION AND ORDER



Steinfirst contends that the ALJ erred in finding she was not credible because the
medical record did not support her complaiht$r. 21. Specifically, she claims the ALJ
incorrectly analyzed her 2010 MRI by failing to recognize the severe d$zpse, the disc
bulge at C55, and ventral cord flattening.

Steinaccurately recites the impressions of the reviewing radiolo@ist316.
However, the ALJ alseelied on the impressions of Dr. Stephen McGirr, who concluded
that the MRI showed no cord flattening and presented without frank disc hemnidt. 21,
307. Dr. McGirr further concluded tha&teins condition was improving and no additional
treatmentor imaging was recommendedr. 21, 309.Dr. McGirr had performeteins
fusion surgery in 2008 and examined her in a follgwvappointment.Tr. 307. Dr. McGirr
commented on an area in which he specializes and can reasonably be considextdaga tr
physician for the purposes of this analys&eeBenton v. Barnhart331F.3d 1030, 1038
(9th Cir. 2003)(there is nadefinitive line for determining when a relationship between a
plaintiff and physician is a treatimane; a single visit may suffice3eealso Holohan v.
Massinari 246 F.3d 1195, 120@®th Cir. 2001)the regulations give more weight to the
opinions oftreating physicians Because the ALJ properly relied on Dr. McGirr's opinion
in interpreting the MR, the ALJ did not err in finding that the results of the MRI

contradictedSteins testimony and undermined her credibility.

3 The ALJ found: “[T]he claimant’s statements concerning the intenséssistence and
limiting effects of [her] symptoms are not entirely credible. As discusskxhhthe
treatment record does not fully corroborate the claimant's testiméiwthermore, the
claimant's claims of debilitated functioning ard oonsistent with contemporaneous reports
of actual functioning.” Tr. 221.
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Steinnext takes issue with the ALJ’s credibilityseassment based on inconsistent
statements she made regarding household activiieasALJ may find a plaintiff's
testimony less than fully credible if it is inconsistent with other statements byaithe
plaintiff. Thomas v. Barnhay278 F.3d947,958-59 (9th Cir. 2002). Here, the ALJ noted
that Steirs testimony contradicted previous statements Ishd madeTr. 22. For example,
Steintestified at the hearing that she only does some chores when she “has to,”l awd wil
the dishes “once in awhile.” Tr. 53. Howev8teintold the examining physician, Dr.
DeWayde Perry, that she “does cooking and cleaning such as vacuuming ngweepi
mopping, dishes and laundry” as well as weeding the flowerbed328. Steinalso
testified that she normally leasvder house once a week to eat or pick up grocefiess4.
However, in her written Function Repo8teinstated she could not leave her house except
in an emergencyTr. 257. The ALJ did not err in identifying these disceggies and using
them to assesStein’scredibility.

Steinargues DrPerry’s notes are vague and refehtmsehold activities performed
by Steinis partner andhot Stein herself In his report, Dr. Perry wrote?She lives with her
partner. She does cooking and cleaning such as vacuuming, sweeping, mopping, dishes and
laundry. She will also do weeding in the flower bed.” Tr. 328. Dr. Perry recorded th
notes however, undethe “Activities of Daily Living” sectionin a report designed to assess
Steinis level of functioning. It would make no sense for Dr. Perry, who was writiregpart
aboutStein to record such detailembservations abolgteiris partner.

Steinalso challenges the ALJ’s rejection of her afisgure claim and
gastrointestinal prdbms. Steinargues that the ALJ ignored a notation by Dr. Paul Evans,

who had performed her colonoscopy, that “she has had a rectal fisJurel00. As the
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ALJ noted, however, Dr. Evans ultimately concluded Sta&iris rectal examination was
normal and no “anal lesion or abnormality was detectda.”22, 403. The ALJ further
noted that Dr. Schepergerdes found “[n]o gross internal hemorrhoids or even a igssur
visible.” Tr. 22, 387. Rathefteinwas diagnosed with a rectal anal fissure only by
“history and symptoms.d. While Steincharacterizethis as a “credibility” issue, it is
more properly characterized as the rejection of a diagnosis based onktoé dégective
evidence. Neither doctor ultimately concluded that Stein had a fessafe. The court
must defer to the ALJ’s decision if it is a reasonable interpretation obtived.
Tommasetfi533 F.3d at 1038. Based on the lack of objective medical evidence, the ALJ
did not err inrejecting that impairment iassessinteins applications for benefits

With respect tdtein’sgastrointestinal problems, there was also substantial evidence
to questionSteiris credibility. Steintestified she suffers from IBS and went to the
bathroom “15+” times per dayTr. 55. As Dr. Perry mted, howeverSteindoes not have
an IBS diagnosisTr. 328. Additionally,Steinwas seen by a specialist in 2013 who was
unable to determine any cause, either infectious or inflammatory, for hgrl@iotseven
after performingan extensive gastrointestinal workup. Tr. 21, 397, 400.

Next, without much argumen$teintakes issue with the ALJ’s finding thslhewas
not credible because she stopped working to hefpdaughtewith babysitting not because
of her impairments. An ALJ may discount a plaintiff's credibility when the plaintiff
stopped working due to reasons other than their impairmé@rtgon v. Massanari268
F.3d 824, 828 ( Cir. 2001). Therefore, theALJ did not err by using that edence to

doubtSteinis credibility.
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Finally, Steinargues that her “addiction to alcohol is not a reason to discredit her
complaints.” However, the ALJ did nquestionSteinis credibility because she is an
alcoholic, butratherbecause she declin¢a follow her dator’s treament recommendation
to take Antabuse, a drug that is prescribed to alcoholics and sometimes causgle asamt
reaction. Tr. 22, 60. An ALJ may use a plaintiff's refusal to follow a recommended
treatment course to doubt her credibilitgurch, 400 F.3d at 681The ALJ therefore did
noterrin determiningSteiris credibility.

Il. Dr. Schepergedes

Steinargues the ALJ improperly rejected Bchepergerdésopinion. The ALJ is
responsible for resolving ambiguities and conflictshe medical testimonyMagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989)he ALJ must provide clear and convincing
reasons for rejecting the uncontradicted medical opinion of a treating imirerg
physician, or specific and legitimate reasémsrejecting contradicted opinions, so long as
they are supported by substantial evidenBayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005). However, “[tlhe ALJ need not accept the opinion of any physician, including a
treating physician, if tht opinion is brief, conclusory, and inadequately supported by
clinical findings.” Chaudhry v. Astrue688 F.3d 661, 671 (9th Cir. 2012Additionally, the
ALJ may discount physicians’ opinions based on internal inconsistencies, ineocss
between tkir opinions and other evidence in the record, or other factors the ALJ deems
material to resolving ambiguitiesMorgan v. Comm’r of Soc. Sec. Admih69 F.3d 595,
601-02 (9th Cir. 1999).

Steinfirst saw Dr. Schepergerdes on April 29, 2010 for neck pathtension

headacheandhad previously seen Dr. Schepeadgs’ physician ssistantSara Stanford
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onJanuary 11, 201dor similar symptoms Tr. 315, 318 She was sent for an MRI to find
the source of her alleged neck paifr.. 318. Steinsaw Dr.Schepergales again on June
18, 2010 for neck pain and depression. Tr. 3%4e complained of panic attacks and mood
swings. Id. Steinreturned tdDr. Schepergeles on July 6, 2010 for anxiety, depression,
and alcohol intakeTr. 313. Nearly ayear later Steinsaw Dr. Schepergerdes on July 1,
2011, complaining ofhemorrhoidsand blood in her stoolTr. 312. Then, over a year later,
on October 15, 2015teinsaw Dr. Schepergerdésr a rectal examinatigrbecausder
depresion medication wasot workingandbecausénerneck and heels hurfTr. 381.

Dr. Schepergales filled out his assessment on October 29, 2012, diagnosing Stein
with cervical disc disease, chronic pain, and depression341-44. In supporthe cited a
cervical MRI revealing abnormal discs, and stated tairis symptoms included neck
pain, headaches, pain radiating into the arms, fatiguelagkdfstamina for repetitive
tasks. Tr. 34142. Dr. Schepergerdes opined ti&teinneededo lie down or rest during
the day,andlimited her to standing and walking less than two hoursymekday and sitting
less than six hours p&rorkday. Tr. 342-43. He stated tha%teincould use her hands to
perform fine and gross manipulatiofts about one houper workday. Tr. 343. He opined
that Steinwould be unable to work for two days out of each month due to her impairments.
Tr. 344.

The ALJ gave “little weight” to Dr. Schepergerdes’s opinion. Tr. 24. In cdntras
the ALJ gave “significant weight” to the opinions of Norman Staley, M.D., andiMa

Lahr, M.D., M.P.H., the state agency initial and reconsideration physical camsultTr.

* Stein alleges Dr. Schepergedes began treating her in 2004, but this is not sLippahte
record.
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23. In addition, the ALJ gave “partial weight” to the opinion of examining physician,
DeWayde Perry, M.D.Tr. 24.

The ALJdoubted Dr. Schepergerdsgpinion notingthe doctor sympathized with
Steinand possiblywrote his opinion toavoid unnecessamoctorpatienttension. Tr. 23-
24. This reasoning is an insufficient basis on which to premise the rejection of Dr
Schepergerdes’s opinion. On the one handhgt$ecretary may not assume that doctors
routinely lie in order to help their patients collect disability benefitse’ster v. Chater81
F.3d 821, 832 (9th Cir. 1995), as amended (Apr. 96)%ee alsReddick v. Chaterl57
F.3d 715, 726 (9th Cir 1998) (citingester 81 F.3d at 833))On the other hand, the
Commissioner may legitimately consider whether the doctor “had @goeecome an
advocate and assist in presenting a meaningtitigre for Social Security benefits.”
Matney v. Sullivan981 F.2d 1016, 1020 (9th Cir. 1992).

However, whether or not the ALJ viewed Dr. Schepergerdes as crossimgethe |
from treatment provider to advocate, the ALJ also supplied several spexdfiegtimate
reasons for rejecting Dr. Schepergerdes’s opinitwe. ALJfound Dr. Schepergerdes’
opinion “extreme” compared to other medical opinions of record and concludéat that
Schepergerdesbpinion conflictedsignificantly with other medicalpinionsof record including
Dr. Perry, an independeexamining physicianvho performedobjective testing otein’s
physical capabilitiesTr. 327-31. An opinion by anontreatingphysicianbased oran
independent examinatianay constitutesubstantibevidencesufficient to reject the opinion
of a treating physicianTonapetyan v. Halter242 F.3d 1144, 1149 ®Cir. 2001).

The difference betweethe conclusions obrs. Schepergerdeand Perryis marked

The ALJ spelled out these differences, noting that Dr. Schepergerdes opinStethaould
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lift 10 pounds occasionally and never lift 20 pounds; Dr. Perry opinedteatcould lift

20 pounds occasionally and 10 pounds frequenily 23-24,331, 343. Dr. Schepergerdes
statedSteincould sit for less than 6 hours in an 8 hour workdary;Perry state®teinhad
no sitting limitations. Tr. 23-24,330, 343.Dr. Schepergerdes stat&teincould only
perform manipulations for an hour or legs; PerrystatedSteinhad no handling or
fingeringlimitations. Tr. 23-24,331, 343.

The ALJ found the limitations endorsed by Dr. Schepergerdes not supported by or
consistent with the evidence. Tr. 23. In particular, the ALJ found a mismatebdre
those limtations and an MRI showing “nothing acutely surgical,” Stein’s 2010 denial of
upper extremity radicular systoms (Tr. 23388-89), only a single appointment in 2011 at
which Stein complained of rectakhther than cervicapain (Tr. 23,312),and the lack of
any mention of radiculitis unttlwo Octobe 2012 visits when Stein complained of “left C5
distribution radiculitis” after her initial application for benefits wanhokd and she
requested that Dr. Schepergerdes fill out a questionnaimees attorney (Tr. 23, 388B3).
Additionally, the ALJ found the limitations endorsed by Dr. Schepergerdes unseibogrt
“objective findings, such as her MRI and orthopedic examindtimhngs that showed a
slight loss of neck range of motievith normd findings for her strength, sensation, and
reflexes.” Tr. 24.

A treating doctor’s opinion may properly be rejected when the doctagatthent
notes provide no basis for the functional restrictions he opined should be imposed on [the
claimant].” Conrett v. Barnhart 340 F.3d 871, 875 (9th Cir. 2003)he ALJ’s decision to
rejectDr. Schepergerdes’s opiniam the basis that is not supported by the recood by

objective findingds supported by the record.
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SteinargueghatDr. Perry’s opinion ame from a on¢ime examination,
unsupported by any other evidence, and the medical records he reviewed wengdeteom
An ALJ, however, may rely on the opinion of a physician premised on -diroee
examination.Tonapetyan242 F.3d at 1149Dr. Perry's opinion isalsobolstered by the
opinions of the notexamining consulting doctor®r. Staley andr. Lahr. Tr. 80, 103.
Additionally, the recordshows thaDr. Perry tookSteiris medical history orally, and there
is no evidence he did not considemithis opinion. Tr. 327-331. Dr. Perry performed a
range of objective functional tests 8teinand more medical evidence would not
necessarily have hetp him in evaluating her performance. B27-31.

The ALJalsogave little weight to Dr. Schepergerdespinion becauselthoughhe
wasSteins treating physician, he met witBteininfrequently. Tr. 23. An ALJ may
properly evaluate the weight to give a contradicted treating physscognhionby looking
at thelength of the treatment relationshapd frequencyf visits. Ornv. Astrue 495 F.3d
625, 631 (9th Cir. 2007)While SteinsawDr. Scheergerdedeginning in2010 the record
revealsvery few appointments with him during thelevantperiod. Tr. 349-67.

The ALJ furthereasoned that Dr. Scheperdes’s opinion relied heavily oisteins
subjective complaintsWhen a doctor’s opinion relied heavily on a plaintiff’'s subjective
complaints, and the ALJ has discounted the plaintiff's complaints, the ALJ ey tiee
opinion. Tommasetti533 F.3d at 1041Steinsaw Dr. Schepergerdes in 2012 specifically
complaining of “left C5 distribution radiculitis. Tr. 381. Without confirming this
diagnosis through objective tesByx,. Schepergerdes wrote his chart notethat Stein
suffered from C5 distribution radiatis. Tr. 382. Additionally, in 2011Steinsaw Dr.

Schepergerdes due to rectal paDespite notinghat Steirhadonly a hemorrhoid and “not
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even a fissure,” Dr. SchepergerabBagnosedsteinwith an anal fissure by “history and
symptoms.” Tr. 312. These instances tend toosth Dr. Schepergerdes relied 8teiris
subjectve assessments of her conditidme tALJthusdid not err rejecting his opinion

Steinargues the ALJ impermissibly ignored Dr. Schepergestesiew ofan MRI
showing a severe prolapse at-64among other diagnosekhe ALJ did notsimply
disregardDr. Schepergales’sinterpretation of the MRIhe reliedinstead oran
interpretation of the MRI bpr. McGirr, who opinedSteindid not suffer from a frank decs
herniation.The ALJ did not err in relying oBr. McGirr’'s expertneurosurgicabpinion
overthat of Dr. Schepergerdes, who is not a specialist.

[1. Mental Impairments

Stein also argues that the ALJeby failing to find hermentalimpairments severe
at step two.Step two is ale minimisthreshold used to dispose of meritless claiBmolen
v. Chater, 80 F.3d1273, 129Q9th Cir. 1996) An impairment or combination of
impairments may be rejected at step two only if the evidenebledies a slight
abnormality that minimally affects a plaintiff's ability to workd. An ALJ has a duty to
fully and fairly develop the record if it is incomplet€elaya v. Haltey332 F.3d 1177,
1183 (9th Cir. 2003).The ALJ’s duty to develop the record is triggered by ambiguous
evidence.Webb v. Barnhart433 F.3d 683, 687 {8 Cir. 2005).

Steinargueghatthe record shows she suffered from depreseiareeding thele
minimisstep two thresholdThe ALJ,however,foundthat Steins depression wasot
severebased on substantial evidence in teeord For example, at the hearin§tein
testified thatshe was not receivingentalhealthtreatment, was not takingsychoactive

medication hadstopped taking medication because she “felt at one point that [she] didn’t

16 - OPINION AND ORDER



need them anymore,” arddd notwant to continuen medication because the dosage was
increasing.Tr. 56. The ALJ reasonably condied from her testimontghat Steineither was
not sufferingfrom a mentahealth impairmenor it was adequately controlledven if the
evidence couldgupport more than one rational interpretation, the court must defer to the
Commissionéss findings if they are supported byferences reasonably dravinom the
record Batson 359 F.3d at 1193.

Steinalso argueshatthe ALJ erred by failing to consider her depression in
combination with her other impairments in formulating the RFC analysgsin, Stein
stated her depression washeit under controbr cured. MoreovelSteins treating
physician Dr. Schepergerdes, diagnose@inwith depressionbutdid notinclude any
mentalhealthlimitationsin his opinion. Tr. 34144,

V. VE Hypothetical

Steinargues thathte ALJ failed to ask th¥E whether lertestimony conflicted with
the DOT. When a VE provides information about the requirements of an occupation, the
ALJ has an affirmative duty to determine whether the information cesfivdh the DOT
and to obtain an explanation for the apparent confliddssachiv. Astrue 486 F.3d1149,
115253 (9th Cir. 2007) Here, & the conclusion of the &'s testimony, the ALJ asked the
VE whether heanswers “were in accordance with the DOT, its companion publications,
and yourprofessional experienceand the VE answered, “Yes.Tr. 68. By asking this
guestion, the ALJ fulfilledhe dutyrequired undeMassachi

Steinnext contendshat theALJ erred by not discovering theconsistencyetween
the VE’stestimonythatshecould perform the jobs of cashier and information clerk, which

areclassified as light workand theRFC, whichrestrictsherto sedentary work. The VE
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presented these jobs in response toAb&'s hypothetical of an employee who is able to
perform light work. Tr63. The ALJ erred byncorporating these jobs into theitten
opinionbecause, athe Commissioner concededteincannot performight work.

However the error was harmless becauseAlhd and VE identified two sedentary jobs
existing in significant ambers in thenational economy.

Steinargues theemainingjobs idenified by the VE order clerk and charge account
clerk, are in conflict with her RFC. Specifically, she contends that those jobs require
frequent reaching but h&FC states sheés able to “reach overhead bilaterally with her
upper extemities on an occasional basislr. 19

The DOT descriptions for order clerk and charge account clerk are asdollow

Order ClerkDOT 209.567014]: Takes food and beverage orders over
telephone or intercom system and records order on ticket: Records
order and time received on ticket to ensure prompt service, using time
stamping device. Suggests menu items, and substitutions for items not
available, and answers questions regarding food or service. Distributes
order tickets or calls out order to kitchem@oyees. May collect

charge vouchers and cash for service and keep record of transactions.

Charge Account ClerDOT 205.367014]: Interviews customers
applying for charge accounts: Confers with customer to explain type of
charge plans available. Assistisstomer in filling out application or
completes application for customer. Reviews applications received by
mail. Files credit applications after credit department approves or
disapproves credit. May check references by phone or form letter and
notify cusomer of acceptance or rejection of credit [CREDIT CLERK
(clerical)]. May verify entries and correct errors on charge accounts
[CUSTOMERCOMPLAINT CLERK (clerical)], using adding

machine. May answer credit rating requests from banks and credit
bureaus. Mayssue temporary shopping slip when credit references
appear satisfactory.

TheDOT descriptions provide no detail about the type of reaching required in these
jobs. Howeverthe companiorselected Characteristics of Occupations Defined in the

Revised Ditionary of Occupational Title€1993) (“Selected Characteristitsindicates
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both jobs require frequent reachin§elected Characteristicat 335 “Reaching” is defined
as “[e]xtending hand(s) and arm(s) in any directitch. App. C-3.

The courtrejecteda similarargumenin Fenton v. ColvinNo. 6:14CV-0350-Sl,
2015 WL 3464072, at *2 (D. Or. June 1, 201%enton’s RFC similarly stated that she
could“occasionally do bilateral overhead reaching.fanscriptof Recordat 18,Fenton
2015 WL 3464072 (ECF #8)Fentonargued thathe sedentary job of Addresser (DOT
209.5874010), which the VEtestifiedFentoncould performwas inconsistent wither
limitations becauséhe job required frequent reaching. The court disagreed, holding that,
“[w] hile this position requires frequent ‘reaching,was reasonable for the VE to conclude
that it does not require frequent ‘bilateral overhead reachintyl.” Moreover, if theVE's
testimonywas in conflict with the DOTIit was adequately explained:he VE testified that
she relied on the DOT, the Occupational Outlook HandbookQtlet and her years of
experience, application in the field, job analyses, and understanding of tkielaoa. 1d.
Thecourt held that “[the VE's testimony, knowledge, ankperience, combined with the
observation regarding the job description for the Addresser position, provides sufficie
evidence to supplement the DOTId.

The court reached the same resulStmain v. Colvin No. CV 1301973SH, 2014
WL 2472312 at *2(C.D. Cal. June 2, 2014 )Strain’sRFCrestrictedhim from any
overhead reaching with his right upper extremitg. The VE stated thathe plaintiff could
perform the jobs of production inspector, hand bander, and tub operator, all of whicle requir
some reachingld. The plaintiff argued thathosejobs conflicted withhis RFC andthatthe
VE and ALJ were required to explain the confliéd. Thecourt disagreedholdingthat

while reaching was required for the assigned jobs, a reasonable pewdmead thegb
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descriptions and conclude thgeés required very little overhead reaching. A
reasonable reading of the job descriptions, combined witNEig knowledge and
experience, providethe “necessary substant@liderce to supplement the DOT Id.

Similarly in this case, a reasonable personld read the job descriptioffier order
clerk and charge account clestkd conclude thahbsejobs requirdittle or nobilateral
overhead reachingBoth jobs appear to primarily involve operating a telephone or intercom
device and collecting information from customers, using that informadi@omplete food
orders or credit applications, then communicating the information on so that the feod ord
or creditapplication can be processed. While the job description certainly indibatethé
ability to reach out to pick up a telephone is required, nothing in those descriptions hints
thatbilateral overhead reaching is required at all, much less “frequentlgreover,the
VE testified that hetestimony was in accordance witine DOT, its companion
publications, and heprofessionakxperienceincluding experience placing individuals in
the job market, doing job analysis and research, and engaging in peer discodsion a
literature review Tr. 66, 68. The ALJ’s decisionthereforeis supported by substantial
evidence.

Steinurges thecourt to follow the ruling irSkelton v. Comm'r of Soc. Sedo. 06:13-
CV-01117-HZ, 2014 WL 4162536, at *11 (D. Or. Aug. 18, 2014yylich the court reached a
different result. Skelton’sRFC included an occasional overhead reaching restriction
involving the right upper extremityThe VE statedhat Skelton could perfornthe jobs of
bottle packer, marker Il, and garment sorter, which require frequent or conatdmnee|d.
Thecourt held that those jobs conflicted with the RFC, found thé éted at step fivend

remanded the case for further procegdind.
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Skeltonis distinguishable, however, because\liein that casenever testifiedhathis
conclusions were in accordance with the DOTc¢aspanion publications, and his professional
experience Transcript of Record at 888,Skelton 2014 WL4162536 (ECF #15). Moreover,
none of the jobs at issue 8keltonwere sedentary jobs consisting primarily of conveying
information and processing paperwork. Instead, they were production jobs sortinggmnanki
loading products into boxes at a production pace. The nature of such jobs clearly édfrtds its
thelik elihoodthat a bilateral overhead reachiwguld be performed on a regulan+at least
more than occasionalbasis Thus,it is no surprise thakeltonwas remanded in order to obtain
VE testimonynot in conflict with the DOT. In contrast, the job descriptions of the jobs
identified by the VE in this case do not indicate any need for bilateral overlaefihge Given
the job descriptions and in light of the VE’s testimony, this court finds no error.

In thiscaseas discussed abouberecord contains sudcdditional testimonyandALJ’s
determination ishereforesupported by substantial evidence.

ORDER

For the reasons discussed above, pursuant to sentence four of 42 U.S.C. &Hd&5(Qg),

Commissioner’s decisiors AFFIRMED.

DATED April 6, 2017

/s/ Youlee Yim You

Youlee Yim You
United States Magistrate Judge
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