Brooks v. Agate Resources Doc. 103

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MICHAEL T. BROOKS, Case No. 6:15-cv-00983-JR
Plaintiff, ORDER
V.

AGATE RESOURCES, INC., dba
Trillium Community Health Plan,

Defendant.

RUSSO, Magistrate Judge:

Pro se plaintiff Michael Brooks bringsishemployment discrimination action against
defendant Agate Resources Inc. Plaintiff mofgsreconsideration of the Court’s October 16,
2017, Order (*October Order”), anterlocutory appeal, and other miscellaneous relief. For the

reasons set forth below, plaintiff's motioaiee granted in part, and denied in part.

Page 1 — ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/6:2015cv00983/122170/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/6:2015cv00983/122170/103/
https://dockets.justia.com/

DISCUSSION

On June 4, 2015, plaintiff, proceeding pro Bled a complaint in this Court alleging
claims for age and disability discriminatiomdawhistleblower retaliation. On September 29,
2015, plaintiff provided notice that he retainklichael Vergamini as counsel. On March 17,
2017, plaintiff substituted Marianne Dugan as counsel.

On April 24, 2017, the partiesoaferred regarding this lawsuit; defense counsel agreed
to join plaintiff's forthcoming request to tend the then-current stovery deadline by two
months, from August 31, 2017, until October 2D17. Additionally, the parties discussed
potentially staying this lawsuit to allow fdahe resolution of a related matter and to permit
plaintiff the opportunity to amend his complaint.

During May and June 2017, defendant’s aggsicontacted Ms. Dugan numerous times
to ask whether she intended ftte fan amended complaint oeek an extensn of pretrial
deadlines. Because Ms. Dugan did not respondndafe served its Requests for Production on
June 29, 2017. Ms. Dugan thereafter did nohih any responsive documents, so that on
August 15, 2017, defendant moved for sanctions and to compel production.

At some unspecified time thereafter, Ms. Dugan produced hundreds of pages of
documents to defendant. In opposing deferiddvibtion to Compel, Ms. Dugan acknowledged
she inadvertently failed to move to extend pattieadlines and theretorequested a discovery
extension until October 31, 2017, as she had neither served any discovery requests nor taken any
depositions on plaintiff's behalf.

On August 31, 2017, the Court denied defendant's Motion to Compel as moot but

imposed sanctions against Ms. Dugan as required Ureltr R. Civ. P. 37The Court also

Page 2 — ORDER



extended the discovery deadlinntil September 15, 2017, for the limited purpose of allowing
defendant to depose plaintiff.

On September 13, 2017, plaintiff movéal reasonable accommodations during his
forthcoming deposition (and corresponding sanctamyanst Ms. Dugan and defense counsel for
failing to disclose his disability to the Ga) and to proceed pro se. He also sought
reconsideration of the CourtAugust 31, 2017, Order to the extentailed to generally extend
the discovery deadline. At that time, plaihtihformed the Court that he had filed a PLF
complaint against Ms. Dugan based upon her falareommunicate, disclosure of privileged
materials, and receipt of $1000 fiepositions which never occurred.

Later that same day, the Court granted plffietiequest to proceed pro se. The Court, in
relevant part, stayed the current discov@adline, struck the deposition scheduled for
September 15, 2017, allowed plaintiff 30 daydaomate substitute counsel, and indicated that a
new case schedule would be set.

Thereafter, plaintiff filed five motionsétlarations seeking sanctions and criminal
charges against Ms. Dugan and defense counseklhas the ability to wik in no greater than
two hour increments (with extended breaks)jresestigation into missing discovery documents
and Ms. Dugan’s disclosure oflededly privileged materials, aorder requiring defendant to
return all discovery provided by Ms. Dugarpotogies from all parties, back pay, punitive
damages, and the return of the full $1000. Ndsigan received for the express purpose of
conducting deposition'sPlaintiff did not confer with defendain relation to any of his filings.

In the October Order, the Court deniecipliffs motions for a nhumber of reasons.

Notably, plaintiff failed to satisfy LR 7-1, makeethiequisite showing of pilege, or follow the

! Ms. Dugan returned ¢hmajority of his $1000 deposit, excépose funds withheld for PACER,
scanning, and other administrative fees.
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procedures set forth iRed. R. Civ. P. 26(b)(5)(Byr Fed. R. Civ. P. 110rder 5-7 (Oct. 16,
2017) @doc. 89. The Court also found that defendant'svgze of reasonabldiscovery requests,
well in advance of the Scheduling Order’s deadlrepresented an appropriate response to being
sued and therefore was neither indicative of fla#ti nor potential crimial conduct. Id. Finally,
the Court explained to plaintiff &t it lacked jurisdiction to preside over issues pertaining to Ms.
Dugan’s alleged malpractice golaintiffs management of ki disability outside of the
courthouse, or to otherwise engage in angependent investigationselating to counsels’
conduct or the content or locationdi§covery documents. Id. at 6.

The Court nonetheless ordered Ms. Duganlight of her withdrawal as counsel, to
return to plaintiff any remaining documents irr jpessession that were furnished by plaintiff to
the extent she is not ethéid to retain them. Id. at 7-8. addition, the Court ordered defendant to
provide plaintiff with a copy of all discovergocuments produced by Ms. Dugan, in the form
they were produced. Id. at 8. The Court furthestrincted plaintiff to wdk with defendant to
specifically identify the privileged documenk® believes were inadvertently produced and,
within 30 days, file a Joint Status Report apprighmg Court of the status of his efforts to retain
counsel and retrieve Ms. Dugan’s allegedly ieyed disclosures. Id. The Court indicated it
would reset pretrial deadlines afreviewing the parties’ Joint Stet Report and afford plaintiff
reasonable extensions of timeevl appropriately requested.

During late October and early November 20@faintiff filed four additional motions.
Specifically, plaintiff nav moves for reconsideration of ti@ctober Order or, alternatively, for
an interlocutory appeal. Plaintiff does not detail the particular issues he seeks to challenge
beyond recounting what he deems to be thkevant facts and noting that the Court

“misunderst[ood]” Ms. Dugan’s “migious [and] purposeful attempt to harm [him] and wreck
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this case.” Pl.’s Mot. Appeal 2-1@dc. 9). As relief, plaintiff requsts: (1) defendant’s counsel

and “any attorney or expert who received privileged and stolen records and documents in other
cases” be disqualified; (2) sanctions agaistense counsel and Ms. Dugan, and an order
requiring them to pay his ongoing court cost9; @ new judge in this case, preferably one
[from] outside the Oregon District”; (4) remsable accommodations in the form of time
extensions and an order authorg plaintiff to only work in “90 to 120 minute” increments; and

(5) the Court lift the Protective Order in anoth#rspecified case plaintiff was or is litigating
involving defendant, and allow plaifftito use that evidence in a pubjuary trial.” Id. at 17-19.

In support of this motion, plaintiff attaeb hundreds of pages of documents — which
largely consist of copies of pridilings in this case, photos @laintiff's feet, communications
with counsel, and newspaper articles — all ofclwthe moves to file under seal. Additionally,
plaintiff moves forin forma pauperis status, presumably on interloott appeal (as he is already
proceeding with pauper status beftrs Court), and an extensiohtime until some unspecified
date in 2018 to identify the documents in def@nt's possession that were produced by Ms.
Dugan during discovery and potentially pieged. Pl.’'s Mot. Extension Time 8dc. 93.

As a preliminary matter, plaintiff once again failed to certify in his Motion for Leave to
Appeal that he conferdewith defendant. Plaintiff’'s othemotions merely contain boilerplate
language suggesting he “conferredhwdefendant] prior to [theirfiling.” Id. at 1; Pl.’s Mot.
Seal 1 doc. 99. Accordingly, plaintiff continues to filenotions without comlging with LR 7-1,
despite being explicitly notifieth the October Order that he stwdo so “in order for the Court
to consider any future motion.” Order 5 (Oct. 16, 2080c( 89 (citing LR 7-1(a)(3) andustice

v. Rockwell Collins, Inc., 177 F.Supp.3d 1119, 1132 n. 7 (D. Or. 20EBJ this reason alone,

plaintiff's request for reconsideration andan interlocutorappeal are denied.
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Moreover, plaintiff failed to specify & rule or subsection under which he seeks

reconsideration. Se8ch. Dist. No. 1J, Multnomah Gnt Or. v. ACandS, Inc., 5 F.3d 1255,

1262-63 (9th Cir. 1993joutlining the circumstances undehich reconsideration pursuant to

Fed. R. Civ. P. 59(eandFed. R. Civ. P. 60(bis appropriate); see al®acklund v. Barnhart,

778 F.2d 1386, 1388 (9th Cir. 198flenying reconsideration wteethe moving party “did not
argue that their case falls withany of [the] exceptions”). R@ardless, the two primary rules
concerning reconsiderationfed. R. Civ. P. 59(eandFed. R. Civ. P. 60(b} by their express

terms apply only to “final order[s]United States v. Martin, 226 F.3d 1042, 1048 (9th Cir. 2000)

(discussing Fed. R. Civ. P. 54 and 59(Egd. R. Civ. P. 60(b)

Even assuming the October Order constitutes a final order, plaintiff has not identified any
basis to invoke either rule. Indeed, he menmayerates arguments, dis, and law the Court
considered in ruling on his prior motions, and does not otherwise imply any highly unusual or

exceptional circumstances. Compaenerally Pl.’'s Mot. Appealdpc. 93, with Pl.’'s Ex Parte

Mot. for Relief @doc. 79; PIl.’s Mot. Protective Orderdfc. 8); PIl.’s Mot. Sanctionsdpc. 83;
Brooks Decl. dloc. 83; Pl.’s Mot. Summ. J.doc. 8%; and Order (Oct. 16, 20173dc. 89; see

alsoUnited States v. Westtas Water Dist., 134 Bupp.2d 1111, 1131 (E.D. Cal. 20q1[g]

party seeking reconsidei@n must show more than a disagment with the Court’'s decision,
and recapitulation of the cases and argumentssidered by the caubefore rendering its
original decision fails to carry the moving party’s burden’ffaiion and interal quotations
omitted). Although plaintiff clearly disagrees witbunsels’ conduct, as observed in the October
Order, he failed to articulate any affirmagtivepresentation of misnduct or fraud upon the
Court. Order 7 (Oct. 16, 2017ddc. 89. In any event, plaintiff's contentions regarding Ms.

Dugan’s performance are unavailing because “a tiffain a civil case has no right to effective
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assistance of counseNicholson v. Rushen, 767 F.2d 1426, 1427 (9th Cir. 198&) curiam).

As such, plaintiff neglected to g his burden in establishingahreconsideration is warrantéd.
Concerning plaintiff's request fan interlocutory appeal undgg8 U.S.C. § 1292(bhe

failed to demonstrate any of the requisite elementsC8eeh v. Telescope, Inc., 611 F.3d 629,

633 (9th Cir. 2010jif the party seeking an interlocutoappeal “does not present circumstances
satisfying the statutoryprerequisites for granting certifition, this courtcannot allow the
appeal”) (citation and internal quotatioosiitted). The three criteria established2B U.S.C. §
1292(b)must be satisfied before a court can issu@rder certifying an terlocutory appeal: (1)

“a controlling question of law” must be pest; (2) there must be a “substantial ground for
difference of opinion” as to the controlling questof law; and (3) “an immediate appeal from
the order may materially advance thgnoate termination of the litigation28 U.S.C. § 1292(b)
Even where all three statutorgonditions are satisfied, distti courts enjoy “unfettered

discretion” to deny certificatiorBrizzee v. Fred Meyer Stores, Inc., 2008 WL 426510, *3 (D.

Or. Feb. 13, 2008citations and internal quotations omitted).

Here, while plaintiff's motionis silent concerning the aforementioned elements, it does
not initially appear that “a cortlling question of law” existsin the October Order, the Court
granted plaintiff's reasonable qeests, and denied the remainiragief as either improper or
beyond the Court’s inherent authority. This chss been pending for nearly three years; any
recent delays have been largely attributable to plaintiffs penchant for lodging numerous
frivolous filings and/or refusalo confer with defense counséls discussed both above and in

the October Order, plaintiff'sontentions of wrongdoing relate kis interpersonal interactions

% This is especially true given that this case is still in the discovery stage, no dispositive motions
have been filed, and there haween no hearings or judgmentstbe merits. Defendant has also
represented to the Court thiitwill provide reasonable g@sition accommodations and work

with plaintiff in resolving anydiscovery issues related to M3ugan’s prior disclosures.
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with counsel in a civil case and his unsupportdigégations regardg the existence of a
conspiracy. These simply do not represent a fedassd or controversy. See Def.’s Resp. to Mot.
Appeal 3-4 oc. 95 (“[plaintiff's] primary argument seems to be that his former attorney
intentionally sabotaged his case . . . [t]he discovery issues about which [he] complains, however,
are routine matters left to the discretion of Bistrict Court”). In other words, the Court does

not have the authority to grant plaintiff theligé he seeks, including the ability to craft
“disability accommodations” relating to how ladlocates his time prosecuting this lawsuit
outside of the courthouse.

Finally, plaintiff has provided no basis for recusal, a change of venue, sanctions, or
disqualification of any attorney, and this Cocainnot, as a matter of law, unseal documents or
order a jury trial in a separate case.

CONCLUSION

Plaintiffs Motion for Leave to Appealdpc. 93 and correspondindg\pplication to
Proceed IFP doc. 90 are DENIED. Plaintiffs Motion to Seald6c. 94 is GRANTED.
Plaintiff's Motion for Miscellaneous Relief artd Seal Accompanying Medical Documedbé.

99) is GRANTED as to tl sealing of the corresponding doctdetser and DENIED in all other
respects. Plaintiff’'s Motion for an Extension of Tinuon¢. 93 is DENIED as moot in light of
the parties’ Joint Status Report.

The Court will contact the pes to set a telephone hewyito resolve the remaining
discovery disputes (as set forth in the JointuSt&eport) and determimgretrial deadlines for
this nearly three-year-old case. The Court, &y, will not entertain any argument concerning
plaintiff's position that all documents producafter September 7, 2017, are privileged and/or

“stolen property.” The Court hadready considered this argumemtd rejected itand plaintiff
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has been instructed that any assertions of pgeilmust “be raised &s each record sought to
allow the court to rule with seificity.” Order 6 (Oct. 16, 2017d6c. 89 (citation and internal
guotations omitted). Also, as defendant obserydsintiff's motion to proceed pro se was
granted September 13, 2017, meaning that Ms. Dragaained counsel of record at the time the
documents at issue were produded.

IT IS SO ORDERED.

DATED this _20_day of November 2017.

/sl Jolie A. Russo
Jolie A. Russo
United States Magistrate Judge

% While not dispositive, the Court denotesaiptiff has other reasrse should defendant
subsequently seek to introduce any documemntished by Ms. Dugan that he perceives as
privileged. For instance, he may assert an entidry objection and/or move to file that
document under seal.
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