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Plaintiff Douglas Jones (plaiff) seeks judicial revievof the final decision of the
Commissioner of the Social Seity Administration (the Comimssioner) denying his application
for Disability Insurance Benefits (DIB) under Etll of the Social Security Act. Because the
Commissioner’s decision is supporteddmpstantial evidence, the decisioASFIRMED .

Procedural Background

Plaintiff protectively filed an application for DIB on May 17, 2012, alleging disability as
of October 31, 2010 due to arthritis, numbnedsisrnfoot and anklejepression, poor mood,
gout, and pre-diabetes. Tr. 11, 146-56, 219. agication was denied initially and on
reconsideration, and he requestgaearing before an adminigtve law judge (ALJ). Tr. 78-87,
88-101. On April 22, 2014, a hearing was held el J John Michaelsen. Tr. 29-76. At the
hearing, plaintiff amended his alleged endate to April 20, 2012. Tr. 11, 34.

On June 12, 2014, ALJ Michaelsen issueda@siten finding plaintiffnot disabled. Tr.
11-28. The Appeals Council denied plaintiffesjuest for review, and the ALJ’s decision
became the final order of the Commissioner. Tr. 1-6. This appeal followed.

Background

Born in May, 1960, plaintiff was 51 yearglan his amended alleged onset date. Tr.
148. He speaks English and completed the tenttegrad 60. He has past work experience as
a cook and as a kitchen manager. Tr. 65, 226P2&intiff is a veteran of the United States
Army, having served from May 1978 to May 1979 as a supply clerk. Tr. 226, 506.

i
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Disability Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkeof not less than 1&onths[.]” 42 U.S.C.

8 423(d)(1)(A). “Social Secuyi Regulations set out a fiveep sequential process for
determining whether an applicaatdisabled within the meaniraj the Social Security Act.”

Keyser v. Comm’r Soc. Sec. Admji648 F.3d 721, 724 (9th Cir. 2011); see &6dC.F.R.

8§ 404.1520; Bowen v. Yuckert, 482 U.S. 137, 140 (19&4ch step is potentially dispositive.

20 C.F.R. 88 404.1520(a)(4); 416.920(a)(4). The-ftep sequential process asks the following
series of questions:

1. Is the claimant performing “substal gainful activity?” 20 C.F.R.
§ 404.1520(a)(4)(i). This activity is workvolving significant mental or
physical duties done or intended todmne for pay or profit. 20 C.F.R.
§ 404.1510. If the claimant is performing such work, she is not disabled
within the meaning of the Ac20 C.F.R. § 404.1520(a)(4)(i). If the
claimant is not performing substantial gainful activity, the analysis
proceeds to step two.

2. Is the claimant’s impairmeftgevere” under the Commissioner’'s
regulations? 20 C.F.R. § 404.1520(a)(4)(Unless expected to result in
death, an impairment is “severe’itiignificantly limits the claimant’s
physical or mental ability to doasic work activities. 20 C.F.R.

8 404.1521(a). This impairment must hdasted or must be expected to
last for a continuous period of least 12 months. 20 C.F.R. § 404.15009. If
the claimant does not have a sevierpairment, the analysis ends. 20
C.F.R. 8 404.1520(a)(4)(ii). If the ctaant has a severe impairment, the
analysis proceeds to step three.

3. Does the claimant’s severe impairméneet or equal” one or more of the
impairments listed in 20 C.F.R. Pdf4, Subpart P, Appendix 1? If so,
then the claimant is disable2D C.F.R. § 404.1520(a)(4)(iii). If the
impairment does not meet or equal one or more of the listed impairments,
the analysis proceeds beyond stepéhAt that point, the ALJ must
evaluate medical and other relevamidence to assess and determine the
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claimant’s “residual functional capacity” (“RFC”). This is an assessment
of work-related activities that theatinant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e); 404.1545(b)-(c). After the ALJ
determines the claimant's RFCethnalysis proceeds to step four.

4, Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
§ 404.1520(a)(4)(iv). If the claimanannot perform his or her past
relevant work, the analyspoceeds to step five.

5. Considering the claimant’'s RFC and age, education, and work experience,
is the claimant able to make an adjuent to other work that exists in
significant numbers in the national ecom@ If so, then the claimant is
not disabled. 20 C.R.F. 88 404.1520(a)(4)(v); 404.1560(c). If the claimant
cannot perform such work, e she is disabled.

Id. See also Bustamante v. MassargZ6? F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one through foat. 9&3; see also

Tackett v. Apfel 180 F.3d 1094, 1100 (9th Cir. 1999); Yuckert, 482 U.S. at 140-41. The
Commissioner bears the burderpobof at step five. Tackett80 F.3d at 1100. At step five, the
Commissioner must show that the claimant cafop@ other work that exists in significant
numbers in the national economy “taking into ¢desation the claimant’sesidual functional
capacity, age, education, and work experience.” 1d.; seR@l€oF.R. 8§ 404.1566 (describing
“work which exists in the national economy”). tife Commissioner fails to meet this burden, the
claimant is disabled. 20 ER. § 404.1520(a)(4)(v). If, hawver, the Commissioner proves the
claimant is able to perform other work exig in significant numbers in the national economy,

the claimant is not disabled. Bustamagt? F.3d at 953-54; Tackett, 180 F.3d at 1099.

Plaintiff’s Statements

At the administrative hearg, plaintiff testified that hetopped working on April 20,

2012 due to his conditions. Tr. 36. He stated bie was unable to perform heavy lifting and
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that he had difficulty walking due to back pain. Plaintiff tedtifileat he wakes up in pain every
day and has a hard time moving about, especialtplithweather. Tr. 38. He takes medication
for back pain that is not always effectivadahas difficulty completing tasks, concentrating, and
getting along with others. Tr. 41, 235. Plaintifeged that he was completely disabled due to
his symptoms and limitations.

ALJ's Decision

The ALJ performed the sequential analysisstep one, hedund plaintiff had not
engaged in substantial gainful activity sincedlisged onset date of April 20, 2012. Tr. 14. At
step two, the ALJ concluded plaintiff sufferéhe following severe impairments: lumbar
scoliosis, spondylolysis and sponoly$thesis, depression, and history of substance abuse. Id

At step three, the ALJ determined plaintifidiot have an impairment or combination of
impairments that met or medicakyualed a listed impairment. Tr. 15.

The ALJ next assessed plifis residual functional capdty (RFC) and found that he
retains the capacity to performedium work with the following limitations: he can perform nor
more than frequent stooping, kneeling, crouching, inawor climbing; and he is limited to jobs
where he would have no more than occasionalaction with co-workers and the general
public. Tr. 16.

At step four, the ALJ found plaintiff is unaliie perform any of hipast relevant work.

Tr. 21. At step five, the ALJ fourtthat plaintiff retained the RF@ perform jobs that exist in
significant numbers in the national economy unithg dishwasher, hand gager, and cleaner.
Tr. 21-22. The ALJ therefore concludeaipliff was not disabled. Tr. 22-23.

1

i
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Standard of Review

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the finding® supported by substantial eviden 42 U.S.C. § 405(g); see

also Hammock v. Bowen, 879 F.2d 498, 501 (9th £389). “Substantial evidence” means

“more than a mere scintilla but less treapreponderance.” Bray v. Comm’r, 554 F.3d 1219,

1222 (9th Cir. 2009). It means “such relevawidence as a reasonable mind might accept as
adequate to supportcanclusion.” _Id.

Where the evidence is susceptible to ntben one rational interpretation, the

Commissioner’s conclusion must be ugheBurch v. Barnhart, 400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of tha@ance are insignificant if the Commissioner’s
interpretation is a rational reiag of the record, and this Cdumay not substitute its judgment

for that of the Commissioner. Seet8an v. Comm’r, 359 F.3d 1190, 1193 (9th Cir. 2004).

“However, a reviewing court musbnsider the entire record asvhole and may not affirm
simply by isolating a specific quantum afpporting evidence.”_Orn v. Astrue, 495 F.3d 625,
630 (9th Cir. 2007). The reviewing court, hewer, may not affirm the Commissioner on a
ground upon which the Commissioner did noyrdd.; see also Bray, 554 F.3d at 1226.
Discussion

Plaintiff is unrepresentealy counsel and did not subrbitiefing identifying alleged
errors in the ALJ’'s sequéial analysis. In a filing ertted Memorandum in Support of Review
and Reply Brief, however, phaiff provides over 200 annotated pages of medical records,
treatment notes, and correspondence. The cositdresidered plaintiffs Memorandum in light
of the entire record and finds that the iss@ésed in plaintiff's Memorandum do not warrant a

reversal of the ALJ’s decision. Specifically,eaplained below, the court finds that (1) the
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ALJ’s misstatement of elements of plaintifftaminal history and treatment notes does not
constitute harmful error; and)(Rlaintiff has not shown good causemateriality sufficient to
justify a remand.
l. The ALJ’s Misstatement of Facts

Plaintiff's Memorandum indiates the ALJ misstated faetisout his legal history and
treatment records. Specifioalthe ALJ wrote that “As of M&h 2014, the claimant’s physician
opined that his depression sytmms were “much better” wh medication,” and recited
inaccurate information from the Departmenwafterans’ Affairs regarding plaintiff's legal
history. Tr. 15-17. The Commissiareoncedes that the ALJ erredhis recitation of the facts,
but argues that this was harmless error.

In the Ninth Circuit, an error is harmless if it is inconsequential to the ultimate

nondisability determination. Molina v. Astru@74 F.3d 1104, 1117 (9th Cir. 2012). Here, the

ALJ found that plaintiff had socialeficits, based in part on tifect that “a stalking order was
served against the claimant.” Tr. 15. ie) also noted a histgrof driving under the

influence and domestic violence offenses, as well as inconsistent statements about how well
plaintiff generally got alongith others. Tr. 15-16.

On review, the Appeals Council remowvbeé exhibit supporting the ALJ’s finding
regarding a stalking order, noting that the exhibit referreddifferent claimant. Tr. 15, 313,
432. The Appeals Council, however, concluded tlatoval of this exHiit did not undermine
the ALJ’s ultimate nondisabilitgdetermination. The ALJ did not cite evidence of a stalking
order or any other alleged legasues in any findings other théiose supporting impairment in

plaintiff's social functioning. Because the AsZrrors in reciting thiacts merely supported a
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finding that plaintiff was limited irsocial functioning, they did naidversely affect plaintiff's
disability applicatbn, and were therefore harmless. Molina, 674 F.3d at 1117.

The ALJ also erred by citing multiple felongnvictions in finding that plaintiff had
barriers to employment otherath his alleged impairments. Tr. 18. The vocational counseling
record, however, indicates thaaintiff only had one felony conetion. Tr. 703. This error was
also harmless. As the VA noted, plaintiff's ‘mat lengthy arrest reod,” which included a
misdemeanor in addition to a felony convictionsveabarrier to employment separate from his
medical impairments, supporting the ALJ’s reasgnn his credibility evaluation. Tr. 18, 879.

This error did not undermine the ALJ’s reasonamgl was therefore harmless. Molina, 674 F.3d

at 1117.

Finally, the ALJ’s recitation gblaintiff's treatment historyantains an error. Here, the
records show that plaintiff establishedecanth a new primary care physician, Magha
Dissanayake, M.D., in March, 2014. Tr. 626-29.e LJ failed to accurately summarize this
provider’'s notes regarding pidiff's depression, and founddhplaintiff was doing “much
better” with medication. Tr. 18. By contrast, tieéevant notes state thaltintiff's “SDS index
is 75, so how much he is better on Seroquel 50 mg once a day dose is not clear.” Tr. 628.

The ALJ’s misstatement of this treatmentenatas harmless. Dr. Dissanayake’s opinion
regarding plaintiff's depression maty expresses uncertainty rediamg plaintiff's progress with
medication, and therefore does not constituteraecrete limitation that should have been
included in the RFC. Furthdt,does not contradict thelwr medical evidence regarding

plaintiff's depressiort. On this record, the ALJ’s inaccurate statement of the medical evidence

' For example, treating psychiatrist Lesr@aod, M.D., diagnosed depression and opined
that it was at least partially dueatcohol abuse and pain. Tr. 691.
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did not affect the ultimate nondisability detémation, and was therefore harmless error.
Molina, 674 F.3d at 1117.
Il. Requirements for Amending the Record

As discussed above, plaintiff has submitbesv evidence in his Memorandum that was
not presented to the Agency and therefore nesvailable to the ALJ when he made his
nondisability determination. A court may remanthatter to the agency for consideration of
new evidence pursuant to sentence six A& C. § 405(g) only when such evidence is

material and the claimant establishes good cturdailing to submit it during administrative

proceedings. 42 U.S.C. 8§ 405(Qg); see alsozarnte Shalala, 50 F.3d 748, 751 (9th Cir. 1994).
Here, plaintiff provides no argument that the evidence contained in his Memorandum was
material, or that he had good cause for failingutbmit this evidence during the administrative
proceedings. Moreover, on review of this evicerthe court finds that it would not alter the
ALJ’s ultimate decision. Most of the recordswtained in the Memorandum post-date the ALJ’s
decision, and are therefore not miteto the period under reviefvOn this record, because
plaintiff has not made the requisite showingsnateriality and good cause, the evidence in his
Memorandum does not warrant anagnd of the Commissioner’s decision. The ALJ’s decision is
affirmed.
1
1

i

>The records from consulting psychiatti&thleen Daly, M.D., dated September 28,
2015, are also not material. ECF No. 20, p. 54.0aity noted that plaintiff had no difficulty
sleeping on his medication, and was alert anchtgtewith an unusual manner of relating. She
also noted that plaintiff had reported thatiees angry with the VAor falsely reporting
information regarding substanabuse disorders and legal issus®d had initiated a lawsuit
against the agency. Dr. Daly also found thlatntiff was not suicidal._ld. at pp. 63-64.
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Conclusion
The Commissioner’s decisionssipported by substantial eeitce in the record and is
therefore AFFIRMED.
IT IS SO ORDERED.

DATED this 15th day of February, 2017.

/slJohnJelderks
John Jelderks
United States Magistrate Judge
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