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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

EUGENE DIVISION

MICHELE ROHR, Case No. 6:15-cv-1716-YY
MPaintiff, OPINION AND ORDER
V.

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

YOU, Magistrate Judge:

Plaintiff, Michele Rohr (“Rhr”), seeks to reverse and remand the final decision of the
Commissioner of Social SecuriffCommissioner”) denying heapplication for Disability
Insurance Benefits (“DIB”) under e 1l of the Social 8curity Act. This court has jurisdiction
under 42 U.S.C. 88 405(g) and 1383(c). In acance with FRCP 73 and 28 U.S.C. § 636(c), all
parties consented to allow a Mafgate Judge to enter final ordeand judgment in this case
(ECF #8). Because the Commasser’'s decision is supported by substantial evidence and free

from legal error, it is AFFIRMED.

1 Although the pleadings give vartis names for the defendant, dfficial title and only proper
named defendant is the “Commissioner of 8bSecurity.” 42 U.S.C. § 902(a)(1).
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ADMINISTRATIVE HISTORY

Rohr filed her application for DIB iApril 2012, alleging a disability beginning
December 21, 2006, due to physical and mentalirmgats, including stroke, loss of vision, leg
weakness, tremors, PTSD, and fatigue. Tr. 151-54? 1&#er the Commissioner denied her
application initially (Tr. 64—74and upon reconsideration (76—89), Rohr requested a hearing
before an Administrative Law Judge (“ALJ"Yhe hearing was held on January 29, 2014. Tr.
36. At the hearing, Rohr amended her allegeset date to June 7, 2010, a date roughly
corresponding with her treatment with Oregorudsurgery Specialistsllowing an apparent
stroke on May 31, 2019.Tr. 40.

On March 6, 2014, the ALJ issued a decidiading Rohr not disbled. Tr. 29. The
Appeals Council denied Rohr’s subsequeguesst for review on July 7, 2015, and the ALJ’s
decision became the Commissiondirsl decision subject to review by this court. Tr. 1-3; 20
C.F.R. 88 404.981, 422.210.

BACKGROUND

Born in July 1972, Rohr was 37 on her amended alleged onset date. Tr. 174. She speaks
English and completed two years of college in 2001. Tr. 177, 179. She has past work
experience as a certified mediealsistant and as a certifiedrsing assistant. Tr. 179.

ALJ'S FINDINGS

Disability is the “inabilityto engage in any substantgginful activity by reason of any

medically determinable physical or mental impa@nt which can be expected to result in death

2 Citations are to the page(s) indicated in tfiieial transcript of the record filed on February
22,2016 (ECF #12).

® Following a trip to the emergencyom on May 31, 2010 (Tr. 261-64), Rohr’s first

appointment with Oregon Neurosurgergsticiates (“ONA”) was on June 4, 2010. Tr. 265-67.

She then had an MRI on June 9, 2010, and the results were faxed back to ONA on June 10, 2010.
Tr. 307.
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or which has lasted or can be expecteldsbfor a continuous ped of not less than 12
months[.]” 42 U.S.C. § 423(d)(1)(A). The Akehgages in a five-step sequential inquiry to
determine whether a claimant is disablvithin the meaning of the Actlackett v. Apfell80
F.3d 1094, 1098-99 (9th Cir. 1999); 20 C.F.R. § 404.1520.

At step one, the ALJ found that Rohr had eegiaged in substantial gainful activity after
her amended alleged onset date of June 7, ZDAA.8. At step two, the ALJ found that Rohr
has the following severe impairments: cervicajeleerative disc diseasgatus-post stroke,
migraine headaches, major depressive disordaergkzed anxiety disordgpanic disorder with
agoraphobia, and right foot drofd. At step three, the Albund Rohr did not have an
impairment or combination of impairments thagt or medically equaled a listed impairment.
Tr. 19.

The ALJ next assessed Rohr's RFC, andrdeteed that she could perform a range of
light work with the following limtations: she can walk or standly four hours in an eight-hour
day; she can occasionally balance and clirddéas and stairs; she cannot tolerate even
moderate exposure to noise, or any hazards such as machinery and heights; she can perform
simple routine tasks, but would be off-taskefipercent of the time; and she can tolerate
occasional changes and perform goal-oriented work. Tr. 21.

At step four, the ALJ found Rohr could not perform any of her past relevant work.
Tr. 28. At step five, the ALJ determined Raauld perform jobs thaxist in significant
numbers in the national economy, including offiedper and photocopy machine operator. Tr.
29. The ALJ therefore concluddRiohr is not disabledld.

I

I
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STANDARD OF REVIEW

The reviewing court must affirm the Conssioner’s decision if it is based on proper
legal standards and the finding® supported by substantial evidenn the record. 42 U.S.C.
8 405(g);Lewis v. Astrug498 F.3d 909, 911 (9th Cir. 2007). This court must weigh the
evidence that supports and detsdcom the ALJ’s conclusionLingenfelter v. Astrues04 F.3d
1028, 1035 (9th Cir. 2007) (citifgeddick v. Chaterl57 F.3d 715, 720 (9th Cir. 1998)). The
reviewing court may not sutigite its judgment for that of the Commission&yan v. Comm’r
of Soc. Sec. Admirb28 F.3d 1194, 1205 (9th Cir. 2008) (citidgrra v. Astrue481 F.3d 742,
746 (9th Cir. 2007))Edlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001). Where the
evidence is susceptible to more than onenaii interpretation, the Commissioner’s decision
must be upheld if it is “supported by infexees reasonably drawn from the record.”
Tommasetti v. Astrué33 F.3d 1035, 1038 (9th Cir. 2008) (quotBatson v. Comm’r of Soc.
Sec. Admin.359 F.3d 1190, 1193 (9th Cir. 2004)ingenfelter 504 F.3d at 1035.

DISCUSSION

Rohr argues that the ALJ erred by réijjeg her subjective symptom testimony and by
improperly evaluating the medical evidence.c&@ese Rohr’s application is for DIB and not
supplemental security income, she must establsdbdity on or beforder date last insured—a
date determined by her work historylaten v. Sec’y of Health and Human Serdd. F.3d 1453,
1460-65, 1461 n.4 (9th Cir. 1995). In this case, tlevaat time period for Rohr’s DIB claim is
between her amended alleged onset date, JW84.@,(Tr. 40), and her talast insured, March
31, 2011 (Tr. 82, 84).

I

I
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Claimant Testimony

A. Legal Standard

The Ninth Circuit has developed a two-stgpcess for evaluating the claimant’s
testimony about the severity and limgi effect of his or her symptom¥.asquez v. Astrué72
F.3d 586, 591 (9th Cir. 2009). First, the AinJust determine whether the claimant has
presented objective medical evidence of an underlying impainwitgoh could reasonably be
expected to produce the painather symptoms alleged’ingenfelter 504 F.3d at 1036
(internal quotation marks and citation omittedyhen doing so, the claimant “need not show
that her impairment could reasonably be expeteduse the severity of the symptom she has
alleged; she need only show titatould reasonably have causedngodegree of the symptom.™
Id. (quotingSmolen v. Chater80 F.3d 1273, 1282 (9th Cir. 1996).

“Second, if the claimant meets the first testd there is no evidea of malingering, ‘the
ALJ can reject the claimant’s testimony abthé severity of her symptoms only by offering
specific, clear and convincing reasons for doing shifigenfelter 504 F.3d at 1036 (quoting
Smolen80 F.3d at 1281). It is “natufficient for the ALJ to mke only general findings; he
must state which pain testimony is not creddnel what evidence suggests the complaints are
not credible.” Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Those reasons must be
“sufficiently specific to permit the reviewing cduo conclude that the ALJ did not arbitrarily
discredit the claimant’s testimonyOrteza v. Shalalgb0 F.3d 748, 750 (9th Cir. 1995) (citing
Bunnell v. Sullivan947 F.2d 341, 345-46 (9th Cir. 199&h (bang).

The ALJ’s assessment of a claimant’s subjeciymptoms may be upheld overall even if
not all of the ALJ’s reasons for rejecting the claimaté&imony are upheldSee Batsar359

F.3d at 1197. The ALJ may not, however, disc@uakaimant’s subjective testimony “solely
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because it is not substantiated affitimaly by objective medical evidenceRobbins v. Soc. Sec.
Admin, 466 F.3d 880, 883 (9th Cir. 2006) (citations omitted).

B. Rohr’s Testimony

At the hearing, Rohr testified that, Jnne 2010, she began suffering from visual
disturbances, a speech impairment, head painaamhbility to move her right leg. Tr. 41.
Oregon Neurosurgery Associates ran blood vem#t prescribed medications, and Rohr began
physical therapy to help with her letd. She was also fitted with brace for her leg, but no
longer uses that as it makes her feet go nummb41-42. Her right leg continues to work only
intermittently, putting her at risk for falls. T42. She also has dféiult time telling the
difference between dark and light corteteso she tends to walk slowlid. She is unable to
look at computers, read, or text for more thaa minutes without everything becoming blurry.
Tr. 42-43. She has tremors in her hands ankl, mddch she thinks might be due to partial
failure of an artificial disc she had placedate 2003. Tr. 43, 280. Those tremors prevent her
from using the computer, sewing, or doing amgfianipulations such as writing her name,
using a computer mouse or sewing. Tr. 43.

Rohr takes lithium for anxiety and degsen. Tr. 45. Rohr is unable to drive any
significant distance due to anxietind is unable to go groceryapping due to panic attacks.

Tr. 46—47. Her husband left her in Septen#t@t3, leaving her with no means to pay for her
counselor and no transportation to get to celing appointments. Tr. 46. She has panic
attacks, somewhat ameliorated by living in brcarea in the country. Tr. 46—47. She lives with
her mom, step-dad, and older daughter, whbeatayrocery shopping and the household chores.
Tr. 47-48. Her two elementary-school-aged childrso live with them, and her mom and older

daughter care for them and helpitinwith their homework. Tr. 48.
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C. ALJ's Findings

The ALJ noted that Rohr testified to “sifjoant and debilitatingmpairments during the
period at issue with symptoms including visual hallucinations, speech impairment, head pain,
and an inability to move her leg.” Tr. 22. &ALJ gave several reasons for rejecting Rohr’s
testimony. One reason was that Rohr hadl§flefused” to comply with her treating
neurologist’s directive to quit smoking. Tr. 2Bhis does not pass muster as a convincing
reason to discredit Rohr’s statements about her impairmgetBray v. Comm’r of Soc. Sec.
Admin, 554 F3d 1219, 1227 (9th Cir. 2009) (cautioning thaelaimant may be so addicted to
cigarettes that he or she will continue to smtgkeen in the face of debilitating [impairments]”).
This leaves several other intelated reasons given by the Alnamely the paucity of the
medical record during the relevamhe period and the lack stipport in the available record
during that time supporting the degree of limda endorsed in Rohr’s testimony. Tr. 22, 26.

The ALJ noted that Rohr failed to considtgiseek treatment during the relevant period
for her allegedly disabling symptoms and fodinalt the “lack of recals supports the finding
that the claimant’s impairments were not sbilitating as to warrant additional treatment.”

Tr. 26. The ALJ then gave a detailed sumnwrthe medical evidere during the relevant
period, pointing out the instances when Rohimokd to have only minimal symptoms. Tr. 22—
26. During the relevant period (June 7, 2010ugloMarch 31, 2011), Rohr cancelled a referral
to rehabilitation services amtid not seek treatment fromeeurologist between October 2010
and October 2011, despite allegations that shesuffasring from disabling impairments. Tr. 25,
337, 347. Gaps in treatment and evidence of coatee treatment can be sufficient to discount

a claimant’s testimony regarditige severity of impairment®arra, 481 F.3d at 750-5Burch
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v. Barnhart 400 F.3d 676, 681 (9th Cir. 2005). Accordinghe ALJ’s reliance on the gaps in
treatment during the relevaperiod was not error.

The ALJ also found Rohr’s claims unsuppdrtgy the available medical evidence that
exists concerning the relevantripel and inconsistent withdhr’s allegation of impairments
significantly limiting her ability tgperform basic work activiteeduring the relevant period.

Tr. 22. While the ALJ may not make a negatcredibility finding “solely because” the
claimant’s symptom testimony “is not subsifated affirmatively by objective medical
evidence,’Robbins 466 F.3d at 883, an ALJ may propedigcredit a claimant’s testimony
based upon prior inconsistent stagts concerning the symptomShanim v. Colvin763 F.3d
1154, 1163 (9th Cir. 2014) (identifyg a “range of factors” apprdptely considered by the ALJ
in assessing credibility).

The ALJ’s narrative about the medical recdiiring the relevant time period notes
Rohr’s report that she was free from symptomstiatke and returned to a full level of activities
by the end of June 2010. Tr. 24. On June 11, 2010, Rohr reported marked improvement in her
symptoms to Mark Herring, M.D. Tr. 22, 318. Wéhshe reported limitations lifting her right
leg in June 2010, medical imaging and lasuits from June 14, 2010, were unremarkable.

Tr. 24, 657. Rohr reported complete resolution of her visual symptoms on June 21, 2010, and,
despite complaints of difficulty walking, demonséaia variable yet functnal gait, with ability

to rise on heels and toes and walk withdam gait. Tr. 24, 329, 331. On July 6, 2010, Rohr
reported complete resolution alf neurological symptoms as June 24, 2010, and cancelled her
referral for rehabilitation services. Tr. 24, 3339. A motor skills examination revealed normal
strength, tone, and bulk throughout and intacrdimation in all extremities. Tr. 339. Dr.

Herring noted that Rohr’s gait was entirely noknrecluding heel, toe, and tandem walk, and
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that testing revealed full reflexetd. A few weeks later on July 22, 2010, Christian Stowell,
M.D., also noted intact craniakrves, negative pronator driftegative Romberg test results,
symmetrical upper and lower extremities, antidtrength in all muscle groups—with the
exception of some wrist extension Waass in Rohr’s right hand. Tr. 447.

Rohr underwent implantation of a septal oceludevice in her heart to close a septal
defect on August 9, 2010. Tr. 365—66. Six andseweeks later, sheperted pleuritic chest
pain but no other symptoms. Tr. 360, 364. A rhdater, on October 25, 2010, Rohr was seen
in the emergency room reporting transient vision changes and dizziness reminiscent of symptoms
when she previously had a stroke. Tr. 25, 626-&7e was advised to take a daily dose of
aspirin and seek treatment if her symptoms returned.

On October 28, 2010, Rohr reported “episodmssistent with migraine headaches,”
including transient symptoms of vertigo amalisea. Tr. 25, 343—46. A complete neurologic
examination revealed intact cranial nerves<il, with no lateralized sensory symptoms, no
pronator drift, no tremor, and normal strengtimegtoand bulk. Tr. 345. Coordination was intact,
as were gait (heel, toe, and tandem), and reflaees “in the 1 to 2+ range without consistent
asymmetry.” Tr. 346. Rohr was advised to cwre taking daily aspin, avoid dietary and
environmental migraine triggers, and cease smokidg.

On January 17, 2011, Rohr presented for a physixamination that revealed largely
benign findings. Tr. 25, 437. The next treatmentndx,cand the last medicahart notes, in the
record before Rohr’s date last insuezd from March 28, 2011. Tr. 437-38. Rohr had a
crackling cough and some left chest pain thas “pleuritic and somewhat positional in
character.” Tr. 434. James Haom, M.D., assessed an upper egpry infection, chest wall

pain that did “not seem to be cardiac or pohary,” tobacco use disorder, and gastroesophageal
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reflux. Tr. 435. The treatment notes from Wist were largely unreméable and inconsistent
with Rohr’s allegations of disabling symptoms or limitations.

The ALJ’s rejection of Rohr’s testimony@orsing disabling visual disturbances, a
speech impairment, head pain, and an inabilitpnéee her leg prior to her date last insured is
supported by the record. The ALJ properly rebadgaps in treatment, statements concerning
the resolution of symptoms that was incotesis with her later ®imony, and the lack of
evidence indicating disabling symptoms prior to dete last insured in the available records to
discount Rohr’s later testimony. In sum, theJA credibility finding is affirmed because she
provided a legally sufficient reason for rejectiRohr’s statements, supported by substantial
evidence in the record.

. Medical Evidence

Rohr also argues that she is entitledeimand because the ALJ failed to properly
evaluate the medical evidence. In particdRohr contends that the ALJ improperly ignored
evidence that was relevant to the time perioguastion while creditingetrospective opinions
of state agency physicians. Raehapplication for supplementaécurity income benefits was
apparently granted, effective July 8, 2014. TrDspite the later finding of a disability, the
ALJ assigned little weight to rdécal evidence obtained aftexgration of Rohr’s date last
insured on March 31, 2011. Tr. 26. For examitle,ALJ pointed outhat the opinion of
counselor Cindy Malouf, M.S., “would add nothingthe period at issudjecause Ms. Malouf
began seeing Rohr on August 8, 2012, whiatuiside of the relevant period. Tr. 26, 706-21.
Rohr appears to concede this point in her brgefiTr. 26; PlaintiffsOpening Brief, ECF #17, at

17.
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Rohr, however, argues that evidence “techlty outside the time period in question”
supports “a continuing pattern @ysfunction and both heart and shs#éroke issues.” Pl.’s Op.
Brief, ECF #17, at 19 (citing Tr. 358, 359, 430, 43Bhus, Rohr challenges the ALJ’s decision
to credit opinions by reviewg state agency physicians, whilisregarding retrospective
opinions from examining physicians. Agemayysicians who reviewed the record, include:

(1) Jacqueline Farwell, M.D., who prepared aioal assessment regarding Rohr's RFC on June
18, 2012 (Tr. 67-69); (2) Bill Hennings, Ph.Dhavprepared a psychiatric assessment on
September 28, 2012 ( Tr. 69-70); (3) Martin KeMiD., who prepared a physical residual
functional capacity assessment on Febr2&,2013 (Tr. 84—86);nal (4) Sandra Lundblad,
Psy.D., who prepared a mental residual fiumal capacity assessment on March 3, 2013 (Tr.
86-87). The ALJ carefully reviewed the assesgmef each of these medical sources, giving
“great weight” to the opinions of Dr. Kahand Dr. Lundblad, “sigriicant weight” to Dr.
Hennings’s opinion, and “some weight” to Dr.rwell’s opinion. Tr. 26—28. In each instance,
the reviewing provider specifically referencedttthe review was for the date last insured
(3/31/2011) (Tr. 84 (Dr. Kehrlig6 (Dr. Lundblad), 69 (Dr. Henngs)), or cited evidence from
the record both before and aftke date last insured (Tr. 68—69r([Barwell, citing neurological
records from late 2010 and late 2011)).

Rohr argues that it was error to rely on teégospective opinions dhese state agency
physicians while disregardingehetrospective information provided by examining physicians.
In particular, Rohr cites comments in armkesation by Dainis Irbeyl.D., who performed a
neurological evaluatioaf Rohr on April 24, 2012. Tr. 378—-7®r. Irbe noted thaRohr’s prior
abdominal surgery and ischemic stroke causettéme stress and insomnia,” and noted that

Rohr had “developed nightmares, unpleasant dsearmd nocturnal awakenings related to
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anxiety induced by these traumatic events.” 3B0. Dr. Irbe drew a caal link between Rohr’s
prior stroke and cardiac surgery and the Ktingares, unpleasant dreams, and nocturnal
awakenings related to anyyahduced by these traumaticents.” Tr. 380. Although the
evaluation suggests follow up in the form ofauernight sleep study, adjustment of Rohr’s
medications, and keeping a sleep log, it doeendbrse any particulavork-related functional
limitations.

Rohr also cites the opinion of David tab.O., who performed a neuro-ophthalmologic
evaluation of Rohr on December 4, 2013. Tr. 818-24. In his evaluation, Dr. Clark noted that
Rohr’s stroke resulted in “[r]esidual . . . righided weakness and onsétchronic head pain,”
describing “occipital head pain traveling forwantb her right eye with associated right-sided
phonophobia and milder photophobia” that had “increasé&dquency and intensity until now it
occurs daily.” Tr. 818. The ALJ gave this eviderittle weight because it was rendered outside
the relevant period. Tr. 26.

The difficulty here is twofold. First, &hr does not point to any specific finding or
limitation that the ALJ omitted from the RFCdeal on these two doctors’ statements. Thus,
Rohr does not allege any specific, harmful ecmmmitted by the ALJ in his evaluation of the
medical evidence. The court will not reverse an ALJ’s decision for errors that are
inconsequential to the ultirenondisability determinationMolina v. Astrue674 F.3d 1104,
1115 (9th Cir. 2012).

Second, conflict with objective, relevamidical evidence constitutes a specific,
legitimate reason for rejeaty a physician’s opinionTommasetfi533 F.3d at 1040. In this
instance, the same rationale that applies to jeetien of Rohr’s testimay applies here; such as

they exist, the medical records indicate that®osymptoms were largely resolved or, as of her
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date last insured, presented otmhnsient limitations. While theecord does indicate that Rohr’s
condition deteriorated such that the issuestified by Dr. Clark were a daily occurrence by late
2013, nothing in the record indicates thagr@e of symptomology as of March 31, 2011.

The ALJ credited the findings of treating dastavho examined Rohr during the relevant
period and made findings that did not suppent allegations of dabling limitations.Seeg.g,
Tr. 318, 447. While the ALJ did not discuss the ama of Drs. Clark and Irbe in detail in his
written decision, his discussion of theareal record provided legally sufficient reasons for
rejecting their opinionsld.; Tr. 23—-26. This court concludes that any error in failing to
specifically mention the evaluations by Drs.drénd Clark was harmless. Because the ALJ's
decision was rational and based on substagwnidence in the recdr itis upheld. Tommasetti
533 F.3d at 1038.

ORDER

For the reasons discussed above, the Commissiatemision that Rohs not disabled is
supported by substantial evidence and freegdllerror. Accordingly, the Commissioner’s
decision is AFFIRMED.

DATED this 14" day of April, 2017.

/s/ YouleeYim You

Youlee Yim You
United States Magistrate Judge
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