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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

KEVIN RICHARD BULGER, Case No. 6:15-cv-01873-Sl
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN,
Commissioner of Social Security,

Defendant.

Kathryn Tassinari and Drew L. Johnsd700 Valley River Dr., Eugene, OR 97401. Of
Attorneys for Plaintiff.

Billy J. Williams, United States Attorneynd Janice E. Hebert, Assistant United States
Attorney, WINITED STATESATTORNEY SOFFICE, 1000 S.W. Third Avenue, Suite 600, Portland,
OR 97204; Jordan D. Goddard, Speéiasistant United States AttorneygKICE OF THE
GENERAL COUNSEL, SOCIAL SECURITY ADMINISTRATION, 701 Fifth Avenue, Suite 2900
Mailstop 221A, Seattle, WA 98104. @ttorneys for Defendant.
Michael H. Simon, District Judge.

Kevin Richard Bulger (“Plaintiff”) seeks judial review of the final decision of the
Commissioner of the Sociak8urity Administration (“Comnssioner”) denying his application
for supplemental security income (“SSI”) undétle XVI of the Social Security Ackor the

following reasons, the Court REVERSES @ammissioner’s decish and REMANDS for

further proceedings consistewith this opinion.
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STANDARDS

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the findings are suppdjesubstantial evidence. 42 U.S.C. 8§ 405¢gE
alsoHammock v. Bowe79 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBcay”v. Comm’r of Soc. Sec.

Admin, 554 F.3d 1219, 1222 (9th Cir. 2009) (quotkrgdrews v. Shalaléb3 F.3d 1035, 1039
(9th Cir. 1995)). It means “such relevant evidence as a reasonable mind might accept as adequate
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to nmtbesn one rational interpretation, the
Commissioner’s conckion must be uphel@®urch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of thadance are insignificant if the Commissioner’s
interpretation is a rational reiad of the record, and this Cdumay not substitute its judgment
for that of the Commissioner. SBatson v. Comm’r of Soc. Sec. Adm&h9 F.3d 1190, 1193,
1196 (9th Cir. 2004). “[A] reviewing court musbresider the entire record as a whole and may
not affirm simply by isolating a ggific quantum oSupporting evidenceOrn v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A revieny court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee alsdBray, 554
F.3d at 1226.

BACKGROUND
A. Plaintiff's Application

Plaintiff filed an application for SSin May 15, 2012, alleging disability beginning
September 22, 2011. AR 93. He was 45 yearsblde alleged digality onset dateld. He
alleged disability due to back pain from a herniated disd’he Commissioner denied the claim
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initially and upon reconsiderati Plaintiff thereafter reqested a hearing before an
Administrative Law Judge (“ALJ”). AR 129. An administratikiearing was held on April 4,
2014, and the ALJ subsequently ruled that Pl&iwts not disabled under the Social Security
Act. AR 14-29. The Appeals Council denied BRtdf’'s request for review, making the ALJ’s
decision the final decision of the Commissioner. AR. Plaintiff now seekjudicial review of
that decision.
B. The Sequential Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkeof not less than 1&onths[.]” 42 U.S.C.
§ 423(d)(1)(A). “Social SecuritiRegulations set out a fixeep sequential process for
determining whether an applicant is disablethiw the meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm@48 F.3d 721, 724 (9th Cir. 201¥ge als®0 C.F.R.
88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.15204), 416.920(a)(4). Theve-step sequential
process asks the following series of questions:

1. Is the claimant performing “substantialigfal activity?” 20 C.F.R. 88 404.1520(a)(4)(i),
416.920(a)(4)(i). This activity is work involg significant mentabr physical duties
done or intended to be done for mayprofit. 20 C.F.R. 88 404.1510, 416.910. If the
claimant is performing such work, she is ditabled within the meaning of the Act. 20
C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)fixhe claimant is not performing
substantial gainful activity, the alysis proceeds to step two.

2. Is the claimant’s impairment “severe” umdbe Commissioner’s gailations? 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(4)(ii). An impairment or combination of impairments is
“severe” if it significantly limits the claimarist physical or mental ability to do basic
work activities. 20 C.F.R. 88 404.1521(a), 416.921¢mless expected t@sult in death,
this impairment must have lasted or be expatd last for a continuous period of at least
12 months. 20 C.F.R. 88 404.1509, 416.909. Ictaenant does not have a severe

impairment, the analysis ends. 20 C.F8R.404.1520(a)(4)(ii), 416.928)(4)(ii). If the
claimant has a severe impairment, the analysis proceeds to step three.
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3. Does the claimant’s severe impairment “meet or equal” one or more of the impairments
listed in 20 C.F.R. Part 404, Subpart P, Appeddif so, then the claimant is disabled.
20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iif)the impairment does not meet or
equal one or more of the listed impairmente,dhalysis continues. At that point, the ALJ
must evaluate medical and other relevant@wvig to assess and determine the claimant’s
“residual functional capacity” (“RFC”). This sn assessment of vkerelated activities
that the claimant may still perform on guéar and continuing basis, despite any
limitations imposed by his or her impaents. 20 C.F.R. 88 404.1520(e), 404.1545(b)-
(c), 416.920(e), 416.945(b)-(After the ALJ determines the claimant’s RFC, the
analysis proceeds to step four.

4. Can the claimant perform his or her “pasévant work” with this RFC assessment? If
so, then the claimant is not disabled. 26.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iv).
If the claimant cannot perform his or her padévant work, the angdis proceeds to step
five.

5. Considering the claimant’s RFC and age, adioo, and work experience, is the claimant
able to make an adjustment to other work that exists in significant numbers in the
national economy? If so, then thaiohant is not disabled. 20 C.F.R.

88 404.1520(a)(4)(v), 416.920(a)(4), 404.1560(c), 416.960(c). tihe claimant cannot

perform such work, he or she is disabled.

See also Bustamante v. Massan262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoatr 953;see also
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999)ckerf 482 U.S. at 140-41. The
Commissioner bears the burdafproof at step fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant cafop@ other work that exists in significant
numbers in the national economy, “taking into ¢demtion the claimant’sesidual functional
capacity, age, education, and work experienick;’see als®0 C.F.R. 88 404.1566, 416.966
(describing “work which exists in the nationabaomy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.BBR404.1520(a)(4)(v), 416.920(4)(v). If, however,
the Commissioner proves that the claimant is @bjgerform other work existing in significant

numbers in the national economye ttlaimant is not disableBustamante262 F.3d at 953-54;

Tackett 180 F.3d at 1099.
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C. The ALJ’s Decision

At step one, the ALJ found that Plaintiffchaot engaged in substantial gainful activity
since May 15, 2012, the date of application. 2R The ALJ noted that Plaintiff's part-time
work as a waiter for a small restaurant, which he began in April 2013, does not amount to
substantial gainful activity based on Plaintiff's earningsAt step two, the ALJ found that
Plaintiff had the following sevelienpairments: “degenerative didisease of the lumbar spine
with radiculopathy; thoracic neuritis; status fpmalltiple arthroscopies to the knees; and major
depression disorderlt. At step three, the ALJ ruled that Riaff did not have an impairment or
combination of impairments that met or medicalquals the severitgf one of the listed
impairments in the regulationisl.

The ALJ next determined Plaintiffs RFThe ALJ found that Plaintiff retained the
capacity to perform light work as defined20 C.F.R. § 416.967(b), with the following
limitations: “[Plaintiff] can stand and wallo@ir hours in an eight-hour workday but needs
freedom to shift between positions to manage;painasionally climb ladders, scaffolds, stairs
and ramps; occasionally stoop, kneel, crouch andiceaaa he is limited to simple work tasks.”
AR 21. In reaching this decision, the ALJ affordrdbstantial weight tthe opinion of state
agency medical consultants Dr. LeslieAfnold, Dr. Martin Kehrli, and Dorothy
Anderson, Ph.D. AR 21. The ALJ also considdre@imedical testimony of Dr. Mary Gabriele,
Dr. Andrew Kokkino, Dr. Gregory M. Phillips, drScott Pengelly, Ph.D., and the lay witness
testimony of Nancy Brown and Dirk Anders@R 22-24. Furthermore, the ALJ found that
Plaintiff's statements about the “intensity, pstesnce and limiting effects of [his] symptoms”
were not entirely credible. AR 22.

At step four, the ALJ determined that Pl is unable to perform any past relevant

work. AR 24. At step five, relying on thestanony of a vocational expert (“VE”), the ALJ
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concluded that Plaintiff was “édto perform the requirement$ representative occupations”—
such as dispatcher, information clerk, aratishary cashier fordket sales that are
intermittent—that exist in significant numbensthe national economy. AR 25-26. The ALJ
noted that the VE testified that the “naturelandependence” of the three jobs would afford
Plaintiff “quite a bit of flexibility or opportunityo shift between positions to manage pain.” AR
25. Thus, the ALJ ruled that Plaintiff is not disabled. AR 26.

DISCUSSION

Plaintiff argues the ALJ erred by: (A) failing tmedit the medical opinion of his treating
neurosurgeon; (B) failing to give clear and convincing reasons for rejecting Plaintiff's testimony;
(C) failing to develop the recomgarding Plaintiff's mental impairments; and (D) making an
improper step five determination.

A. Medical Opinion Evidence

On March 15, 2012, Dr. Andrew Kokkino,dtiff's treating neurosurgeon, conducted
an examination of Plaintiff's back and loweltr@mities. AR 251. In thésubjective” section of
his opinion (“Opinion”) documenting Plaiffts complaints, Dr. Kokkino noted thdlaintiff
reported continued pain in his lower back amghtieg that rendered hitanable to return to
work at Amtrak.”ld. In the “plan” section of his Opion, Dr. Kokkino stated, “Given the fact
that he has a lumbar radiculopathy fisatot resolving, obviously he cannot workd” The ALJ
characterized Dr. Kokkino’s Opinion as follow®r. Kokkino reported that [Plaintiff] was
unable to return to his fppwith Amtrak.” AR 23.

Plaintiff argues that the ALJ failed to gieear and convincing reass for rejecting the
uncontradicted Opinion of Dr.dkkino that Plaintiff “obviouslhyf] cannot work.” Specifically,
Plaintiff asserts that the ALJ mischaracteribedKokkino’s Opinion by limiting it to Plaintiff's

employment at Amtrak when Dr. Kokkino a&no such qualification. The Commissioner

PAGE 6 — OPINION AND ORDER



responds that the ALJ’s interpretation was arati one. The Commissionpoints out that in
the “subjective” section of th@edical report documenting Piiff's complaints, Dr. Kokkino
noted that Plaintiff alleged only that he wasable to return to work at Amtrak.” The
Commissioner argues that it sveational for the ALJ to consider Plaintiff's subjective
complaints when interpreting Dr. Kokkino’s Opn and, given this context, to limit that
Opinion to Plaintiff's work at Amtrak.

It is the ALJ’s responsibility to resolve amghities in the record and conflicts in medical
evidenceTommasetti v. Astrué33 F.3d 1035, 1041 (9th Cir. 2008). “Where evidence is
susceptible to more than one rational interpi@tait is the ALJ’s conclusion that must be
upheld.”Burch,400 F.3d at 67%ee alsolrackett, 180 F.3d at 1098 (“If the evidence can support
either outcome, the court may not substituteuitiggment for that of the ALJ.”). Here, the ALJ’s
interpretation of Dr. Kokkino’s March 2012 Opimi is a rational one. The ALJ’s decision shows
the ALJ did not reject Dr. Kokking’Opinion, as Plaintiff alleges)stead, the ALJ interpreted it
to mean Plaintiff was unable to continue worlAattrak, not in general. The context in which
Dr. Kokkino opined that Plairfficould not work—after Plaitiff reported he was unable to
return to his jolat Amtrak—supports the ALJ’s interpretatioAlthough Plaintiff's interpretation
of Dr. Kokkino’s Opinion may also be aasonable one, the Court must uphold the ALJ’s
interpretation if it is rational. Thus, the Adid not err by interpretin®r. Kokkino’s Opinion to
mean that Plaintiff was unable to return to work at Amtrak.

B. Plaintiff's Credibility

Plaintiff contends that th&LJ erred in finding some of Rintiff's statements regarding
the severity of his symptomsé their resulting limitations not to be fully credible. The
Commissioner concedes that the ALJ failegrovide sufficient reasons for discounting

Plaintiff's symptom testimony. ThCommissioner argues, howewvigt the error is harmless
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because the ALJ accounted for Plaintiff's syamp complaints in the RFC assessment. The
Court disagrees.

An ALJ’s legal error is harmless when it‘isconsequential to the ultimate nondisability
determination.’'SeeMolina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012). For example, “[a]n
ALJ’s failure to take into account a severgairment is harmless where the ALJ considers
resulting limitations at a later part of the sequential analySthwanz v. Colvir2014 WL
4722214 (D. Or. Sept. 22, 2014). The harmless erroysinas fact-intensive, and harmlessness
must be analyzed in light of the circumstanctthe case, viewing the record as a wh8ke id.
Robbins 466 F.3d at 885.

Plaintiff asserts that the ALJ failed to coreideveral of Plaintiff's symptom statements
when making the RFC finding. Tl@&ourt addresses each in turn.

1. Walking and standing limitations

Plaintiff disputes the ALJ’s fiding that Plaintiff could engage a total of four hours of
walking and standing per day. Plaintiff's fesbny, however, estabhgs a stand-and-walk
limitation of between two and four hours in an eight-hour workday. When asked how long he
could stand or walk before needing to get off fleiet, Plaintiff testified, “I work the four hour
shifts at the restaurant, cadd that, yes, yes, | can.” AR 63ther testimony by Plaintiff makes
his conclusions about a four-hour stand-and-walk limitation less.dFor example, Plaintiff
indicated that working the fodreur shifts does cause him somépnd that he did not believe
he would last the eight-hour workdesere he on his feet for four houtd. It is clear, however,
that Plaintiff agreed with the ALJ that thet& agency medical consultant’s two-hour limitation
was reasonable. AR 64.

Plaintiff's testimony establishes that he @behgage in between two and four hours per

day of standing and walking. Even if Plaifi testimony unequivocally established a two-hour
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limitation, however, any error that may have aced due to a stand-araalk limitation of four
hours is harmless. The VE identified the saaofes for both two-hour ahfour-hour stand-and-
walk limitations. AR 84-88. Therefore, the dispty is inconsequential to the ultimate
determination and any error is harmless.

2. Need for breaks

Plaintiff challenges the ALJRFC finding regarding Plaintif§ need to rest or take
breaks. Plaintiff testified that after his four-h@ifts at the restaurgrite goes home to stretch
and lie down. AR 76. Additionally, Platiff asserts in his brief thdite was able to rest on the job
due to the small size and slow pace of theargaint. As the Commissioner points out, however,
Plaintiff did not testify that hevas allowed to “rest” at higestaurant job. Rather, Plaintiff
asserted that he is “not constgrgoing” during his shifts. AR 75.

The ALJ’s findings account for Plaintiff’'s sémony by affording him “freedom to shift
between positions to manage pain.” AR 21. iliddally, the jobs identified by the VE based on
the ALJ’s RFC finding incorporate these regtons. The VE testified that all three jobs
identified—dispatcher, infornt@n clerk, and stationary cashier ticket sales—accommodate
the RFC limitations due to their “nature,” “flexlity,” and the “independere of their work and
their work environment.” AR 86-88. Furthermotiee VE described the wiofor the ticket sales
job—with 2,900 jobs existing in Oregon and 305,000 in the national economy—as “intermittent”
with “some flexibility” and “[nJot this constant, constant task.” AR 87. Thus, this job
(stationary cashier for ticket sales) meets Plfimtieed to take breakss it does not require
Plaintiff to be constantly on task. Therefoegen if the RFC failed to account for all of
Plaintiff's symptom statements related to his neekst and take breakbat error is harmless;
substantial evidence supports the ALJ’s finding Blaintiff could perform at least one job that

exists in significant numbers in the national econaBge Volkerts v. Comm’r of Soc. Sec.
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Admin, 158 F. App’'x 916, 917 (9th Cir. 2005) (holditigat the ALJ did not err in finding the
plaintiff not disabled based on the VE’s testimorgt tthe plaintiff's skills were transferable to
at least one other jah the national economyJ,homas v. Barnhar278 F.3d 947, 950 (9th Cir.
2002) (finding that the existence of 1,300 jab©regon and 622,000 jobs in the national
economy is a significant number of jobBparker v. Sec’y of Health & Human Sen&32 F.2d
1474, 1479 (9th Cir. 1989) (holding that 1,266 jolzggarally is a signiftant number of jobs);
King v. Colvin,2014 WL 5092216, at *11 n.3 (D. Or. Oct. 8, 2014) (asserting that where the
plaintiff is unable to perform ajbbs identified by the VE, tharror is harmless if substantial
evidence supports the finding thie plaintiff could perform deast one job in the national
economy).

3. Concentration, persistence, and pace

Plaintiff argues that the ALJ erred by not inaangiting his step threfinding that Plaintiff
has “moderate difficulties” with regard to “eoentration, persistence or pace’—specifically,
interference with “his ability téocus and concentrate” duedonstant pain—into the RFC.
AR 20. Plaintiff contends that the error was harmless because a limitation to simple work
does not account for the fact thas chronic pain does not orliynit his ability to understand a
task, but also limits his abilitio stay focused on a taskee Amanti v. Commission2012
WL 5879530, *7 (D. Or. Nov. 19, 2012) (“The questiwith regard to [the simple work]
limitation is not whether Plairftican understand instructions, bwhether she has the mental
capacity to stay on task such that employneeatvailable.”). This argument is well taken.

When an ALJ makes a finding of moderate latigns in concentration, persistence, or
pace in step three, those limitations masstreflected in the RFC assessm&aicedo v. Colvjn
2014 WL 4631225, at *17-18 (D. Or. Sept. 15, 2014il§fe to include limitations regarding

concentration, persistence, or pace in th€ Rreversible error if the ALJ found such
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limitations at step three$ee alsd_ubin v. Comm’r Soc. Sec. Admi&07 F. App’x 709, 712 (9th
Cir. 2013) (“The ALJ must include all restricti® in the [RFC] determination . . . including
moderate limitations in concentration, petesice, or pace”). An ALJ's assessment may
“adequately capture][ ] restrictions relatedtmcentration, persistea, and pace where the
assessment is consistent with restrictimientified in the medical testimonyStubbs—Danielson
v. Astrue 539 F.3d 1169, 1174 (9th Cir.2008). The mabitestimony relied upon by the ALJ in
Stubbs—Danielsofound that the plaintiff retainedetability to perform simple tasks,
notwithstanding some evidence that gt@intiff had deficiencies in packl. Stubbs—Danielson
is inapplicable, however, to cases where the ca¢@vidence establishes that the plaintiff has
restrictions in concentratiopgersistence, or pace thae not captured in the RFSee Brink v.
Comm’r Soc. Sec. Adm|r343 F. App’x 211, 212 (9th Cir.2009) (“The medical testimony in
Stubbs—Danielson, however, did mstablish any limitations inoocentration, persistence, or
pace. Here, in contrast, the medical evidentabéishes, as the ALJ accepted, that Brink does
have difficulties with concerdtion, persistence, or pa&ubbs—Danielsqriherefore, is
inapposite.”);Graybeal v. Astrue2011 WL 6019434, at *4 (D. ONov. 2, 2011) (“[W]here
medical testimony identifies more significant redtans related to concemation, persistence or
pace, an ALJ errs by formulating an RFC limitcigimant only to simple, repetitive work.”).

In this case, the medical evidence estabfishad the ALJ accepted, that Plaintiff has
moderate limitations in concentration, persistence, and SaedR 20, 108, 112. The issue,
then, is whether the ALJ’'s RFC assessment seffily translates theedical evidence into
functional limitations in the RFC. The RFC limP4aintiff to “simple work tasks” without a
further limitation related toancentration, persistence, and pace. AR 21. An RFC that limits

Plaintiff to simple work does not incorporatailtiff's moderate difficulty with concentration,
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persistence, and packherefore, the ALJ failed fully to captiPlaintiff's limitations as the jobs
identified by the VE (dispatcher, informatioredt, and stationary cashitnr ticket sales) may
still require focus and concentratidaspite being “simple work tasksSee Brink343 F. App’x
at 212 (“The hypothetical question to the vomadil expert should have included not only the
limitation to “simple, repetitivevork,” but also Brink’s modeta limitations in concentration,
persistence, or pace.”).

Because the ALJ failed to incorporate ticcepted limitations in concentration,
persistence, and pace into Plaintiff's RFC aredghbsequent hypothetical questions posed to the
VE, the ALJ erred in relying upon the VE testiny that there were significant jobs in the
economy that Plaintiff could perforrBee Flores v. Shalald9 F.3d 562, 570 (9th Cir. 1995)
(finding that a hypothetical question posed tmeational expert must “include all of the
[plaintiff's] functional limitations, both physical and mentaltatthews v. Shalald,0 F.3d 678,
681 (9th Cir. 1993) (“If a vocatiohaxpert’'s hypothetical does niflect all the [plaintiff’s]
limitations, then the . . . testimonydao evidentiary Jae . . . .").

C. Record Development

Plaintiff argues that the ALJ failed adequatilydevelop the reconegarding Plaintiff's
mental limitations and should have requested futténing to clarify cedain medical evidence.
The Court disagrees and findsitlthe record was not sufficigynambiguous so as to require
further development.

The ALJ has an affirmative duty to enstine adequate development of the record.
Celaya v. Halter332 F.3d 1177, 1183 (9th Cir. 2003). The dutjutty and fairly to develop the
record ensures that the claimant’s interests amsidered, even when the claimant is represented
by counselSmolen80 F.3d at 1283. The responsibility tovel®p the record “rests with the ALJ

in part because disability h@&ags are inquisitorial rather than adversarial in natureeks v.
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Astrue 2011 WL 198146 (D. Or. Jan. 18, 2011) (citBigns v. Apfel530 U.S. 103, 110-11
(2000)). The ALJ’s duty to develop the recordriggered only by “ambiguous evidence or when
the record is inadequate foroper evaluation of the evidenc&fayes v. Massangrl76

F.3d 453, 459-60 (9th Cir. 2001). The evidence is “insufficient when it does not contain all the
information [the SSA] need][s] to make [igtermination or decision.” 20 C.F.R. § 416.920b.
Moreover, 20 C.F.R. 8 416.920b does not mandaieattn ALJ request fther testing. Rather,

the regulation gives an ALJ the discretiordvelop the record further by requesting a
consultative examinatio@mong other approache&ee id.

Here, the ALJ reviewed the medical eside and opinions, including the psychological
evaluation by Scott Pengelly, Ph.D. and thenmpis of state agency non-examining medical
consultants, which included that of psyabmital consultant Dorothy Anderson, Ph.D. AR 24.
The ALJ also consideredylavitness testimony. AR 20, 22. @ ALJ specifically discussed
Dr. Pengelly’s notes opining that Plaintiff showed some cognitive deficits and would benefit
from pain coping skills trainingnd spinal cord stimulation. AR4. The ALJ also noted that he
gave substantial weight to state agencylica consultants—which include Dr. Anderson—
regarding the impact of both medical and meimgairments on Plaintiff's ability to work.

AR 24. Dr. Anderson opined that Ri&ff suffered from an affect disorder that limited him to
simple tasks. AR 108, 112. In forming ragginion, Dr. Anderson relied on Dr. Kokkino’s
neurology examination reports, Dr. Phillips’ m&rgtatus examinations, and Dr. Pengelly’s
surgical psychological examination. AR 107-08.

The ALJ ultimately found that Plaintiff iers from major depressive disorder and
adopted Dr. Anderson’s opinion tHRlaintiff was limited to simple work tasks. TR 19, 21. An

ALJ may rely on a non-examining medical consultatranslation of mental impairments into

PAGE 13 — OPINION AND ORDER



RFC restrictionsSee Stubbs-Danielspb39 F.3d at 1174 (“The ALJ translated [Plaintiff's]
condition, including the pace and mental limitations) the only concrete restrictions available
to him—[the state agency non-examining medamaisultant’s] recommended restriction to
‘simple tasks.”). The ALJ did not expressyaconcern about ambigy in the evidence.
Additionally, Plaintiff points tanothing in Dr. Pengelly’s notekat raises an ambiguity
sufficient to trigger the ALJ’s duty to develop ttezord further. Plaintiff bears the burden of
proving his disability and does nleave “an affirmative right thave a consulteve examination
performed.’Reed v. Massanar270 F.3d 838, 842 (9th Cir. 2001). The ALJ is not required to
request clarification of a medicalaxination if he finds no ambiguit§see20 CFR 416.920b.

D. Step Five Findings and Remand

After the ALJ determines Plaintiff can naniger perform past relevant work, the burden
shifts to the Commissioner to show that thearobnt can perform other work that exists in
significant numbers in the national economy, ‘ftekinto consideration the [plaintiff]'s residual
functional capacity, age, education, and work experiefi@kett 180 F.3d at 110&ee als®0
C.F.R. 88 404.1566, 416.966 (describing “workahhexists in the national economylfthe
ALJ calls a VE at this step, the ALJ “musbpose a hypothetical [to the VE] that is based on
medical assumptions supported lypstantial evidence in the recdttht reflects each of the
[plaintiff's] limitations.” Osenbrock v. ApfeR40 F.3d 1157, 1163 (9th Cir. 2001).

Because the Court has founaitlhe ALJ's RFC and hypothegicposed to the VE did
not address Plaintiff’'s difficultyvith concentration, persiste®, and pace, the Commissioner
erred at Step Five. Plaintiffgues that this erraequires a remand for an award of benefits
because Plaintiff’'s counsel posed a hypothet@#he VE incorporating a limitation of a person
being off-task for two hours each day and the VE testified that such a person was not

employableSeeAR 89. But Plaintiff has provided noieence—at the hearing or otherwise—
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that two hours off task per day is an aete estimate of Plaintiff's limitatiorbeeMagallanes v.
Bowen 881 F.2d 747, 756 (9th Cir. 1989) (“The ALJ is not bound to accept as true the
restrictions presented ahypothetical question propoundedaglaimant’s counsel.”).

Therefore, further administrative proceediags necessary to account appropriately for
Plaintiff’'s moderate limitations in concentrati, persistence, and paaed then to determine
whether those limitations preclude him froneeting the demands of competitive wdkee
Treichler v. Comm’r of Soc. Sec. Admin/5 F.3d 1090, 1105 (9th Cir. 2014) (“Administrative
proceedings are generally useful where the releasthot been fully developed, there is a need to
resolve conflicts and ambiguities, or thegentation of furthezvidence may well prove
enlightening in light of the passage of time.”).

CONCLUSION
The Court REVERSES the Commissioner’s digxi that Mr. Bulger is not disabled
and REMANDS for further proceedingsnsistent wittthis opinion.
IT IS SO ORDERED.
DATED this 28th day of November, 2016.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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