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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DANIEL PATRICK CONNORS , Case No. 6:15v-2365SI
Plaintiff, OPINION AND ORDER
V.

NANCY A. BERRYHILL |,
Commissioner of Social Securjty

Defendant.

Katherine L. Eitenmiller and Robert A. Barora\Ww OFFICEOF HARDER, WELLS, BARON &
MANNING, P.C., 474 Willamette, Suite 200 Eugene, OR 97401. Of Attorneys for Plaintiff.

Billy J. Williams, United States Attorney, addnice EHebert Assistant United States
Attorney, WINITED STATESATTORNEY' S OFFICE, 1000 S.W. Third Avenue, Suite 600, Portland,
OR 97204; Jordan D. GoddarSipecial Assistant United States Attorn@yrFICE OFGENERAL
CouNnskEL, Social Security Administration, 701 Fifth Amue, Suite 2900 M/S 221A, Seattle, WA
98104.0f Attorneys for Defendant.
Michael H. Simon, District Judge.

Daniel P. Connors Plaintiff’) seeks judicial review of the final decision of the

Commissioner of the Social Security Administratibg8gmmissioer’) denying his application

for Disability Insurance Benefits (“DIB"underTitle Il of the Social Security AcBBecause the

PAGE1 —-OPINION AND ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/6:2015cv02365/124930/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/6:2015cv02365/124930/27/
https://dockets.justia.com/

Commissiones decision was based on the proper legal standards andported by substantial
evidence, the decision is AFFIRMED

STANDARD OF REVIEW

The district court must affirm the Commissiosetecision if it is based on the proper
legal standards and the findings are supported by substantial evidence. 42 U.S.C. $&#®5(g);
also Hammock v. BoweB79 F.2d 498, 501 (9th Cir. 1989). “Substantial evidenuedns
“more than a mere scintilla but less than a prepondetdsiag; v. Comrin of Soc. Sec.

Admin, 554 F.3d 1219, 1222 (9th Cir. 2009) (quotArgdrews v. Shalalé3 F.3d 1035, 1039
(9th Cir.1995)). It meanssuch relevant evidence as a reasonable mind might accept as adequate
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to more than one rational interpretation, the
Commissionés conclusion must be upheurch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the evidence are insignificant if the Cioméss
interpretation is a rational reading of the record, and this Court may not selssijudgment
for that of the Commissionebee Batson v. Comm’r of Soc. Sec. Adr8B0 F.3d 1190, 1193,
1196 (9th Cir. 2004). “[A] reviewing court must consider the entire record as a witbieagn
not affirm simply by isolating a specific quantum of supporting evider@m'v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A reviewing court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Brayb54

F.3d at 1226.
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BACKGROUND
A. Plaintiff 's gpplication

Plairtiff was born on May 14, 1963, in Portland, Oregon. Administrative Record
(“AR”) 29, 385.Plaintiff enlisted in the L5.Army at 17 year®1d. AR 297 He served
from 1981 to 1984. After that, he served with the National Guard from 1985 to 1995, and then
returned to the Army from 1995 to 2004&. Plaintiff worked various jobs in the Army. After
leaving the Army, Plaintifivorked as a wildlarglfirefighter in 2003 to 24 and as a grocery
clerk in 2003 AR 92-98, 208.

In March 2014, Plaintiff filed his application alleging disability as of January 1, 2003.
AR 187-95. Plaintiff requested a hearing after the application was deniedyir@tidlagain upon
reconsideration. AR 135-45. After the hearing on May 5, 28@ministrative Law Judge
(“ALJ") John Michaelsen found Plaintiff not disabled. AR 35-56. Plaintiff appealed ALJ
Michaelsers decision to the Appeals Councildahis appeal was denied review October 26,
2015, making the ALJ’s decision finaR 1-6. This appeal followed.

B. The Sequential Analysis

A claimant is disabled if he or she is unabledngage in any substantial gainful activity
by reason of any medically determinable physical or mental impairmen whidas lasted or
can be expected to last for a continuous period of not less than 12 months[.]” 42 U.S.C.

8§ 423(d)(1)(A). ‘Social Security Regulations set out a fstep sequential process for
determining whether an applicant is disabled withinntieaning of the Social Security Att.
Keyser v. CommSoc. Sec. Admin648 F.3d 721, 724 (9th Cir. 201¥ge als®0 C.F.R.

88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The five-step sequential
process asks the following series of questions:
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1. Is the claimant performinsubstantial gainful activity20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(4)(i). This activity is work involving
significant mental or physical duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910. If the claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(4)(i). If tbkmimant is not performing
substantial gainful activity, the analysis proceeds to step two.

2. Is the claimaris impairment severé under the Commissiones’
regulations? 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An
impairment or combination afpairments isseveré if it significantly
limits the claimarits physical or mental ability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lasted or be expected to laatdontinuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impairment, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant has a severe
impairment, the analysis praags to step three.

3. Does the claimafg severe impairmefitneet or equal” one or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,
then the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analysis continues. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
claimants “residual functional capacity* RFC’). Thisis an assessment
of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e), 404.1545(b)-(c), 416.920(e),
416.945(b)tc). After the ALJ determines the claimaRFC, the analysis
proceeds to step four.

4, Can the claimant perform his or her “past relevant weriti this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iv). lftielaimant cannot perform
his or her past relevant work, the analysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numilers in the national economy? If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimant cannot perform such work, he or
she is disabledd.
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See also Bustamante v. Massan262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoat 953;see also
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 199%)ckert 482 U.S. at 140-41. The
Commissioner bears the burden of proof at step Tigekett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant can perform other work that exists in agnific
numbers in the national economyaking into consideration the claimantesidual functional
capacity, age, educatioand work experienceld.; see als®0 C.F.R. 88 404.1566, 416.966
(describing'work which exists in the national economyif the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.F.R. 88§ 404.1520(a)(4)(v), 416.920(a)(4)(v).diehpw
the Commissioner proves that the claimant is able to perform other work exissiggificant
numbers in the national economy, the claimant is not disaBlesfamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ’s decision

The ALJdenied Plaintiffs claim for benefits using the sequential analysis. At step one,
the ALJnoted that although Plaintiff might have engaged in substantial gainful activity in 2003
and 2004, the record was ambiguous, and so the ALJ conclud@&daimaiff had not engaged in
substantial gainful activity during the period of January 1, 2003, the alleged dysatdét date,
through his date last insured of March 31, 2009. AR 19. At step two, the ALJ found the
following severe impairments: history of alcolatuse, major depressive disorder, post-
traumatic stressisbrder Attention Deficit Hyperactive Disordet ADHD”), mild obesity,
degenerative disc diseagkthe lumbar spine, osteoarthritis of the right shoulder, and history of
left fifth digit abductionddduction impairment. AR 19-20. At step three, the ALJ found that none
of the severe impairments meets or equals any impairment listed in 20 C.FALR &ubpart

P, Appendix 1. AR 20.
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The ALJ next assess@&daintiff s RFC, concluding that Plaintiff could perform wods
follows:

the full range of light work as defined in 20 CFR 404.1567(b)
subject to the following limitations: The claimant is able to lift
and/or carry ten pounds frequently and twenty pounds
occasionally. He is able &iand and/or walk for two hours in an
eighthour workday with normal breaks. He is able to sit for six
hours in an eight-hour workday with normal breaks. He is able to
perform work limited to no more than frequent stooping,
crouching, crawling, kneeling, or climbing of stairs and ramps. He
should avoid climbing ropes, ladders or scaffolds. He is able to
perform work limited to no more than occasional reaching with his
right upper extremity, and to no more than frequent grasping,
handling, or fingering with his left hand. He would also need to
avoid concentrated exposure to fumes, dusts, gases, poor
ventilation and other noxious odors. He is able to perform work
limited to simple, repetitive, routine tasks requiring no more than
occasional interaction withoeworkers and the general public.

AR 22. At step fivethe ALJ with the testimony of a vocationatert (“VE”), determined that
Plaintiff could not perform any past relevant work, but is able to perform thesesgative job
of security guard. AR 29-30.

DISCUSSION

Plaintiff argues that the ALYrd by: (1) failing to providéegally sufficient reasons to
disregardhe Veterairs Administration(*VA”) disability rating decisiongarticularlythe 2009
VA rating decision; (2) failing to provide clear and convincing reasons sugdoyteubstantial
evidence to discredit Plaintif symptom testimony; and (3) failing meet the Commissioner’s
burden of proving that Plaintiff retains the ability to perform the requirenoéricgher work.”

A. VA Disability Ratings

Plaintiff argues that the ALJ improperly discredited the VA disability ratiAg

determination by another governmental agency about whether a claimant isdlisdddsed on

that agencyg rules andaccordinglysuch determinatianarenot binding on the Commissioner.
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20 C.F.R. § 404.1504everthelessan ALJ must ‘brdinarily give great weight to a VA
determination of disability.McCartey v. Massanark98 F.3d 1072, 1076 (9th Cir. 2002)
(reversing a denial of benefits because the #Aailed to consider the VA finding and did not
mention it in his opinioh). Because the VA andthe Social Security Administration’s§SA")
criteria for determining disability are not identicagweveran ALJ may'give less weight to a
VA disability rating if he gives persuasive, specific, valid reasons for doing so that are stipporte
by the record.Id. Unlike the ALJ inMcCartey the ALJ here considered, but rejected, thes/A’
disability finding. Thus, the Court must decide whether the ALJ provideslipsive, specific,
and valid reasons for rejecting the \8Adisability finding.

The Qurt finds that the ALJ provided persuasive, specific, and valid reasons for
creditingthe VA rating decisiosiwith minimal weight, rather than great weight. The Atnd
that the VA ratinglecisions should be discounted because of Plaintiff's work history and
because th¥A’s decisions failto describe angpecific limitations attributed to Plaintiff
impairment

1. Work History

An ALJ may consider a claimadstwork activity during the alleged period of disability,
especially if the work endddr reasons unrelated to the alleged disabiBtyiton v.

Massanarj 268 F3d 824, 828 (9th Cir. 200Daley v. Comnssioner of the Soc. Sec.
Admin, 2015 WL 1524485, at *8 (D. Or. 2015).Daley, the court found the ALJ did not err
when discrediting thelaimants VA rating decision, in parbecause the claimant workddring

the VA disability period and was not fired for lisability. Id. at *8-9.

! The ALJ also discussed Plaintiff's daily living activities as a reason toutisthe VA
ratings, but the Court does not find this to be a specific and persuasive reason.
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In this case, Platiff worked during the VA disability rating period. In 2004, the VA
found Plaintiff was 80 percent disabled, effectiggoactively taJanuary 2003, due to a
combination of mental impairments (70 percent) and physical impairments (18tdzack
pain, among other noseverepains). AR 62, 734, 736-45. The VA’s diagnosi®tintiff’' s
attention deficit disorder witepression and obsessive-compudiehavior were the primary
base for the VA disabilityrating. AR 714, 726, 736[puring the timehatthe VA rated hin80
percent disabledhowever, Plaintiff worked two different jobs. In 2003, Plaintiff worked
seasonally as a woodlands firefighter. AR 19, 205, 208. Also in 2003, Plaintiff worked for
approximately four months as a grocery store clerk, but was fired for sexassimant. AR 19,
67, 91-92, 205. In 2004, Plaintiff returned to work as a seasonal woodilafidhter, but
stopped working due to a previous back injingt worsenedvhile performing the job. AR 67,
205. For neither job did Plaintiff have to stop working due to the impairments that were the
primary underlying bases for the VA disability ratings.

Because of Plaintiff’'s worsenedjuries, the VAincreasedhe portionof Plaintiff’s
disability due to back pain from 10 percent @ogrcentAR 726-35This increasemade
in 2006 buteffective retroactively t@005, resulted in the VA finding thBtaintiff was 100
percent unemployablé&d. The VA issued identical ratind80 percent disabled and 100 percent

unemployable) in 2007 and 2009. AR 706%25.

2 Plaintiff's argument that the ALJ committed plain error by only considering the
VA’s 2009 rating decision and not considering all the VA rating decisions is rejebed\LD
held the record open in order to receive additional VA documents. After regxsivine
documents, the ALJ issued an opinion on July 13, 2015. Later that same day, the heaging offic
received even more VA documents from Plaintiff’'s counsel, well outsidiéntieeframe in
which the record was left open. Despite the late submission of those records, thighdkdw
his original opinion and issued the amended opinion that Plaintiff challenges here,lgxpress
noting that“[a]lthough these documents do not warrant a different outcome in thidhease, t
undersigned has concluded that it would be remiss not to address those records irstbins"deci
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While rated80 percent disabldaly the VA Plaintiff worked two jobs and was not fired
because of his disability. Despite beneferminedo be 80 percerttisabledeffective
January2003, Plaintiff appears to have worked the entinedlands firefightag season in 2003
without issueandworked four months as a grocery clerk without problems with his alleged
disability. Moreover, Plaintiff only stopped workirag a woodlands firefightén 2004 because
of increased back pain, not for reasons related to his purported compulsive bePdaviotiff
testifiedthathe was able to control his mental health issues, the issues onhehias granted
sevenreighths of his 8@ercent disabilityating, whileworking as a firefighter because he
enjoyed being around the people he worked with. AR 23Ad@itionally, the ALJ found thatit
does not appear that the claimant was forced to stop working due to a medical impeaiiimsent
store clerk job."AR 24.

Plaintiff argues thahis terminationfrom hisclerk jobfor sexual harassmeist
“consistent with a finding that compulsive and inappropriate behaviors—as reportad to V
physicians—support a finding of disability.To support this argumenPlaintiff cites to instances
in the record of his marijuana use, nicotine addiction tandeferences this masturbation
activity. AR 298, 356, 358 (when asked what Plaintiff does for fun by himself, he answered
“[m]asturbat®). The Court is not persuaded by Plaintiffargument because there is no evidence
that Plaintiffs mental impairments compelled him to sexuadlyalss women and no medical
professional has opined that sexual harassmentheagssulof Plaintiff's impairments or an
expected result frorat-home masturbatigmmarijuana use, or nicotine addiction. Thus, the Court

concludes that Plaintiff stopped working both jobs for reasons unrelatedmeihial

AR 16. Although the amended opinion specifically references the VA’s 2009 decision in one
sentence, from the text and context of the entire opinion it is clear that theAdidered all of
the VAdocuments. For example, the ALJ discusses “[tlhe VA ratoggment$.AR 24
(emphasis added).
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impairmentsThe inconsistency of working while being 80 percent disaptording tahe
VA) is a persuasive, specific, and valid reason for discounting the M&ihg decisions.
Plaintiff alsoallegesthatthe ALJ erred when consideriRdaintiff’ swork history while
receiving disability because theA rules regardingvork activity while receiving bene#t
differs from thosef the SSA."Plaintiff is correctaboutthe difference between the two
agenciesdefinitions, but it is not fnerely an example of the ways in which these federal
programs diffef. Compare38 C.F.R. § 4.17(a) (VA definition of total disability based on
unenployability) with 20 C.F.R. § 416.9055GA definition of disabilitys “the inability to do
any substantial gainful activity. As the ALJ noted,[b]ecause the VA and SSA criteria for
determining disability are not identical, however, the ALJ may give lessimeig VA
disability rating if he gives persuasive, specific, valid reasonddmg so that are supported by
the record’ McCartey 298 F3dat 1076; AR 24. Here, the ALJ identified how the two programs
were not identical because the VA rating doemts do not address the inconsistency in
collecting benefits while workinggndhow that inconsistency is explained by looking at the
different definitions from each agency. The ALJ then gave a persuasividicspad valid
reason for giving th&A’s ratingdecisiors less weight, namely Plainti# work history, which
demonstrated Plaintiff did not lose his jobs because of higahmpairmentsThe ALJ did not
err.

2. Limitations

The ALJs secondeason to give limited weight to the VA decisipbeause they have
“no specific limitationgthat] are attributed to the claimasimpairmentgjust a disability
percentage)) is also a persuasive, specific, and valid reason. AR 24. Under the SSA regulations,
aclaimants functional limitations must be compared to tt&mants past relevant work and to

work existing in the national economy. 42 U.S.C. § 423(d)(2)(A) (2017). To award disability
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benefits, the ALJ must evaluatthé most [the claimant] can still do desphés] limitations” 20
C.F.R 8 404.1545. Under tMA regulations, accurate and fully descriptive medical
examinations are required, with emphasis upon the limitation of activity imposed by th
disabling condition.’38 CF.R § 4.1 (2017).

As the ALJpointed out, the VA decisions do not include any of the reqlimethtions
of activity imposed by Plainti® disabling condition. AR 24. The VA concluded Plaintiff was
unemployable based on his 80 percent disability rating, but failed to includenthiation of
activity imposed by the disabling conditioiAR 726:35. An absence of specific limitations is a
persuasive reason to discrediA rating decision because the ALJ must determithe most
[the claimant] can still do despite [his] limitatioh&lerely noting the disability percentage is
not sufficient.Daley, 2015 WL 1524485, at *8 (finding that it is unclear how diabetes, which
was rded 20 percent disabling, limitede plaintiff's ability to work when both the doctor and
plaintiff reported s diabetes was controlled by exercise and diet alone).

Plaintiff argues thdtit is notale that the VA has granted 100 percamémployability
and found Mr. Connors totally and totally [sic] and permanently disabléd VA decisiors,
however, do not include any of the vocational information or functionahtions necessary to
concludethatthere is no work in the national economy that Plaintiff is capable of performing.
Additionally, for the impairments that the VA did specifically identiftye ALJhas incorporated
thoseimpairments into the Plainti§ RFC. AR 24 (“The [RFC] accounts for all the various
impairments listed in the VA decision, and has apporti@pedific functional limitations).
Those impairments includstention deficit disordewith major depression and obsessive
compulsive disorder; discogerdesease of L% and S1 with bilateral functional dermatone

distribution to lower extremities; riglshoulder rotator cuff weakness with degenerativeiais
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of the acromioclaviculaandglenohumeral joints; left ankle mortigestability and crepitusand
tinnitus.AR 703-04.

An ALJ does not fail to give the VA’s determination of disability proper weight when he
includesthe VA's determination into plaintiff RFC.Turner v. Comm’r of So Sec, 613 F.3d
1217, 1225 (9th Cir. 2010) (finding that the ALJ did not fail to give thesviétermination
proper weight but instead incorporated it into plairgifRFC);Axelson v. Berryhill2017 WL
1788657, at *2 (D. Or. 2017). Thus, the ALJ did fadl to give theVA rating decisions proper
weight The ALJ incorporated thelentified impairmerginto Plaintiff s RFG and the VA rating
decisionddid not include any functional limitations ththe ALJ could use for determining SSA
disability.

B. Plaintiff’'s Symptom Testimony

Plaintiff next argues that the ALJ improperly rejected Plaistfymptom testimony.
There is a twestep process for evaluating the credibility of a clainsaestimony about the
severity and limiting effect of the claimastsymptomsVagjuez v. Astrues72 F.3d 586, 591
(9th Cir. 2009). First, the ALJtust determine whether the claimant has presented objective
medical evidence of an underlying impairm@vhich could reasonably be expected to produce
the pain or other synipms alleged. Lingenfelter v. Astrue504 F.3d 1029, 1036 (9th Cir.
2007) (quotingBunnell v. Sullivan947 F.2d 341, 344 (9th Cir. 1991) (en banc)). When doing so,
the claimantneed not show that her impairment could reasonably be expected to cause the
severity of the symptom she has alleged; she need only show that it could reasorebly ha
caused some degree of the symptomolen v. ChateB0 F.3d 1273, 1282 (9th Cir. 1996).

Second, if the claimant meets this first test, and there is no evideihrmalkngering, the
ALJ can reject the claimasttestimony about the severity of her symptoms only by offering

specific, clear and convincing reasons for doin§ dangenfelter 503 F.3d at 1036 (quoting
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Smolen80 F.3d at 1281). It is “not sufficient for the ALJ to make only general findings; hte mus
state which pain testimony is not credible and what evidence suggests themsnaptanot
credible” Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Those reasons must be
“sufficiently specific tgpermit the reviewing court to conclude that the ALJ did not arbitrarily
discredit the claimahs testimony. Ortez v. Shalalg50 F.3d 748, 750 (9th Cir. 1995) (citing
Bunnell 947 F.2d at 345-46).

Effective March 16, 2016, the Commissioner supersede@!S®ecurity Ruling
(“SSR) 96-7p, governing the assessment of a clainsdwetedibility,” and replaced it with
SSR16-3p.SeeSSR 163p, available at2016 WL 1119029. SSR 1¥p eliminates the reference
to “credibility,” clarifies that‘subjective symptomwvaluation is not an examination of an
individual's charactet,and requires the ALJ to consider all of the evidence in an indivglual’
record when evaluating the intensity and persistence of symphras*1-2. The
Commissioner recommends that the ALJ exarfithe entire case record, including the objective
medical evidence and individuslstatements about the intensity, persistence, and limiting
effects of symptoms statements and other information provided by medical sanudlcather
persons; and any other relevant evidence in the indivislaate recordld. at *4. The
Commissioner recommends assessing: (1) the cldisstiatements made to the Commissioner,
medical providers, and others regardihg claimaris location, frequency and duration of
symptoms, the impact of the symptoms on daily living activities, and other method® use
alleviate symptoms; (2) medical source opinions, statements, and medical regandsng the
claimants history, treatment, responses to treatment, prior work record, efforts to wdyk, dai
activities, and other information concerning the intensity, persistence, ahddieffects of an

individual’'s symptoms; and (3) non-medical source statements, considering how obtisoste
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statements are with the claimargtatements about his or her symptoms and other evidence in
the file.See idat *6-7.

The ALJs credibility decision may be upheld overall even if not all of the Altdasons
for rejecting the claimard testimony are uphel&ee Batsqr359 F.3d at 1197. The ALJ may
not, however, make a negative credibility findirspfely becausethe claimarits symptom
testimony‘is not substantiated affirmatively by objective medical evidériRebbins 466 F.3d
at 833.

At the administrative hearing, Plaintiff testified that he was significantly limitedsy h
obsessive-compulsive disorder, specifically the compulsion to choke himself. AR 71, 78, 82. He
testifiedthat when working as a grocery clerk in 2003, he would go into the freezer to choke
himself hundreds of times a day and that he had spent most of his time between 2006 and 2014 at
home, in the dark, choking himselAR 72-73, 82He also testified that at his grocery job, he
would seek solitude where he could choke himself, but when firefighting, he did not because he
enjoyed the people he was around. AR 72. Additionally, when Plaintiff had to leave the house
during the period at issue, he testified that if he “ma[de] up [his] mind to get out and do
something in the day or make a plan like today, [he¢lf-medicate and wohhaveto [choke
himself] for a little while” AR 80.

In his written decision, the ALJ considered Plaingiffestimony following the twstep
process articulated e Ninth Circuit. AR 22-29Vasquez572 F.3d at 591. The ALJ found
Plaintiff's impairments could be expected to cause some of the alleged symptothaf but
Plaintiff's statements regarding his symptoms are not fully consistémtavicorroborated by,

the evidence in the record.
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1. Onset Date

As a first reason fadiscountingPlaintiff’'s symptomtestimony, the ALJ noted thathere
is nothing of significance around the claimardlleged disability onset date that would indicate
a worsening of symptoms, illness, or injurR 23.An onset date must be supported by
substantial evidence, and an ALJ should not question whether another date could have
reasonably been chosddunn v. Sullivan1992 WL 92728, at *3 (9th C)r.see alsoSwanson v.
Secy of Heath & Human Servs.763 F.2d 1061, 1065 (9th Cir. 1985). The couimnfound
that“an onset date is, of necessity, somewhat arbitrary; that will always lbadd where the
statute requires lindrawing but where a claimastcondition was gradually weening’ 1992
WL 92728 at *3 (quotations omitted). At the heariRggintiff explained he picked his
January2003 onset date, because thas the day the VA rated him @@rcentdisabled. AR 66.
There is substantial evidence to supaintiff's onsetlateand that Plaintiff struggled with a
gradually worsening condition. AR 84 (Plaintiff explained he has been choking himself
sincel984), 292 (Plaintiff has been diagnosed with ADHD since second grade), 301 (when
describing his sel€hoking, ‘it’s getthg worse and worse all the tifePlaintiff’'s choice of
onset date is n@ clear and convincing reason for rejecting Plaistisiymptom testimony

2. Dalily Living Activities

As a second reason for discountRlgintiff's symptom testimony, the ALJ foundath
Plaintiff’ s “statements regarding his activities of daily living and his statements duringribe p
at issue showing relatively good functioning lessen the credibility of his linmtatiegations.

AR 28. An ALJ may discount a claimastestimony if it is inconsistent with the claimant
daily activities.Molina v. Astrue674 F.3d 1104, 1112-13 (9th Cir. 2012). The ALJ noted that
in 2015,at the time of the hearing, Plainti#ported Very limited activities, including

performing his own laundry tasks, drivirapyd groceryshopping, and denied providing care for
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his daughter.” AR 27, 75, 78, 80he ALJ also notethatin 2006, howeveRlaintiff reported to
an examiner his ability to

wake up every day at six a.m., perform personal catdsn

‘morning routinéindependently, care for his daughter and get her

off to schoolwatch televisioruntil noon and smoke marijuana

with friends, pick up his child from school, prepare dinner, eat with
his family, watch teleigion and smoke more margoa,

AR 24.The fact thain 2006 Plaintiff couldgroom himselftake his daughter to and from school,
and watch television is not inconsistent wvittle limitations Plaintiff alleges are causedhiy
seltchoking.Additionally, Plaintiff s statements regding his daily living activities in 2006,
versus his hearing testimony in 20a% not inconsistent, particularly in light of the fact that
Plaintiff suffers from a combination of conditions that have been worsening, and the gulirport
inconsistenciess not a clear and convincing reason to reject his symptom testifony.

3. Inconsistencies and Lack of Record Evidence

Although the reasons discussed above are not clear and convincing, the ALJ did provide
reasons that meet the required standard Alltdefound hat Plaintiff s sibjective testimony
regardinghis self-choking behavior is not supported ttne record. AR 26Plaintiff allegeghat
he cannot work because he chokes himself “hundidghes a dayAR 72. The ALJ noted,
however, several exceptions to that behavior. AR 23\&iile it is not sufficient for the ALJ to
“make only general findingsfiedid statewhatsymptom testimony was not credible &nehat

evidence suggests the complaints are not credibladrill, 12 F.3d at 91,8f. BrownHunter v.

% The ALJdiscusseadditional reasons for discrediting Plaintiff's symptom testimony,
including his marijuana consumption (AR 23, 26-27), his back pain and gait (AR 25), the care of
his daughter (AR 23, 27ihe fact thatn examiner noteBlaintiff's “attention and concentration
were in the normal range” despite his reported ADHD since second grade (ARsZ8)asive
answers to job history (AR 27), and the psychological results on the Minnesota Multiphasic
Personality Inventory suggesting his “over-endorsement” of distregsmg (AR 27). The
Court finds none of these reasons rise to the level of clear and convincing.
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Colvin, 806 F.3d 487, 494 (9th Cir. 2015) (finding legal error because the ALJ failed to identify
the testimony she found not credible and did not link that testimony to the partiatdaofthe
record. For example, the ALJ noted thRlaintiff testified he never engagedsalf-choking

when he was working full-time as a firefighter in 2003 and 28¥zhuséthere were always

people around” and he “enjoyed the people being around.” AR 23, 72. In 2005, he took a three-
week vacation to Jamaica and reported he did not choke hiimis#ie entirety of the tripwith

only one exception. AR 27, 302, 3&&e alsorommasetti v. Astry&33 F.3d 1035, 1040

(finding Plaintiff s extended trip to Venezuela allowéeé tALJto “properly infer from this fact

that [Plaintiff] was not as physically limited as he purported tp. Belditionally, when doing
volunteer work ir2005, Plaintiff'sself-choking behavior also decreased. AR 3aintiff also
admitted to an examiimg psychologist that boredom it major factor in his OCD like [self
choking] behavior.’AR 304;see als®R 27, 302, 304The ALJdid not err in findinghat

Plaintiff' s sibjective testimony regarding the severity and limiting effects o$dlischoking
behavior is not supported by the record. ThusAth&gave a clear and convincing reason for
discountingPlaintiff s symptom testimony

4. Work History

The ALJ also relied on Plaintiff work history to discouriPlaintiff’s testimony about his
limitations.AR 22-23. An ALJ can consider work history for weighiaglaintiff’s symptom
testimony when an alleged jpairment is not the reason the plaintiff stopped working.

Bruton, 268 F.3dat 828 (9th Cir. 2001) (finding aaintiff’'s pain complaints not credible

because hstopped workindpecause he was laid off, not because he was injused)lso
Tommaset}i533 F.3cdat 1040 (noting alpintiff’s severe diabetes was not the reason he stopped
working). Plaintiff alleges thdte could not work prior to his date last insured due to mental

health issues, but as the ALJ pointed out, Plaintiff was fired from his grocermyrjsbxual
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harassment. AR 22-23. As discussed above, the Court rejects Plaintiff's argurhbist seaual
harassment was caused by his mental impairments.

Plaintiff also testified that he has never worked at a job more than six monthsdeta
his selfchoking, but as the ALJ noted, Plaintiff testifiddthe neveengaged ithat behavior
while at hisfirefighting job because he enjoyed hisworkers. AR 23Additionally, Plaintiff's
employment was not terminatathis grocery clerk job because Bfaintiff's self-choking
behavior. Thus, Plaintiff's work history was a second clear and convincing reason to discount
Plaintiff's testimony.

Although some of the reasons given by the ALJ to discount Plaintiff's testiareny
legally insufficient, artALJ’s decision to discount the limitatiotestified to by a claimant may
be sustained even if not all of the ALJ’s reasons for rejecting the testemenypheldSee
Batson 359 F.3d at 119'Accordingly, the ALJ’'s assessment of Plaintiff's subjective symptom
testimony is upheld.

C. Plaintiff’s Ability to Perform “other work”

Plaintiff alleges that the Commissioneiléd to meet her burdewf proving that Plaintiff
retains the ability to perform the requirements of “other wasggcifically, the security guard
job. Plaintiff argues that when his subjective symptestimony is fully credited, thethe record
indicates he would be unable to perform a security guard job because his self-choking behavior
would require him to leave the workstation frequerifly.meet the Commissiorigtburden, the
hypothetical posed to the VE must consider all of the claiméintitatiors supported by the
record.Robbins vSoc. Sec. Admind66 F.3d 880, 886 (9th Cir. 2005). The hypothetical posed
to the VE wasstated as follows:

So, Mr. McGowan, if you would, please assume an

individual with the same age, education, work experience as
the claimant who is limited to light work, but who is
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further limited to no more than frequent stooping,

crouching, crawling, kneeling or climbing of stairs and

ramps. This individual would need to avoid climbing ropes,
ladders and scaffolds. He is limiteaino more than

occasional reaching with his right upper extremity, and to

no more than frequent grasping, handling or fingering with his left
hand.

* % k% %

Please assume that this individual would also need

to avoid concentrated exposure to fumes, dusts, gases, poor
ventilation and other obnoxious odors. And, please also
assume that he would be limited to simple, repetitive,

routine tasks requiring no more than occasional interaction
with co-workers and the general public.

AR 98-99. The ALJ included all of thidentifiedimpairments fronthe VA documents,

specifically Plaintiffs attentiondeficit disorder with major depression and obsessive compulsive
disorder, lower back impairment, right shoulder rotator cuff weakness, tinndgrate limited
motion in left ankle and left fifth finger impairment. AR 7145. Additionally, ‘no treating
physician opined that the claimant has greater limitations during the period ahesstleose
accounted for in [the hypothetical].” AR 28. Moreover, the Court has found that.the

provided clear and convincing reasons for discourRilaintiff’ s symptom testimony.

Accordingly, the Commissioner did not fail to meet her burden and the hypotheticaltpadlse

VE took into account all of Plaintif§ impairments thatiere supported by the record.

CONCLUSION
The findings of the Commissioner are based upon substantial evidence in the record and
the correct legal standard=or these reasons, the Court AFFIRMS the Commissioner’s decision.
IT IS SO ORDERED.
DATED this &h day ofJuly, 2017.
/s/ Michael H. Simon

Michael H. Simon
United States District Judge
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