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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

JAY D. WALKER, Case No. 6:16-cv-00311-JR
Raintiff, OPINION AND ORDER
V.
NANCY A. BERRYHILL,
Acting Commissioner of Social

Security,

Defendant.

RUSSO, Magistrate Judge:

Plaintiff Jay Walker brings this action foudicial review of the final decision of the
Commissioner of Social Security (“*Commissidhedenying his applications for Title XVI
Social Security Income (“SSI”) and Title Disability Insurance Benefits (“DIB”) under the
Social Security Act (*Act”). All parties have neented to allow a Magrstte Judge enter final
orders and judgment in this case in accordance kath R. Civ. P. 7&nd28 U.S.C. § 636(c)
For the reasons set forth below, the Comnorssi’'s decision is affirmed and this case is

dismissed.
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PROCEDURAL BACKGROUND
On February 27, 2012, plaintiff applied for D#8d SSI, alleging disability as of April 1,
2011. Tr. 193-202. His applications were denmtally and upon reconderation. Tr. 129-36,
139-43. On September 18, 2014, a hearing was befdre an Administrative Law Judge
(“ALJ"), wherein plaintiff wasrepresented by counsel and testif as did a vocational expert
(“VE”). Tr. 44-70. On November 14, 2014, the Alissued a decision finding plaintiff not
disabled within the meaning of the Act. TO-32. After the Appeals Council denied his request
for review, plaintiff filed a comiaint in this Court. Tr. 1-5.
STATEMENT OF FACTS
Born on August 31, 1966, plaintiff was 44 ygaid on the alleged onset date and 48
years old at the time of thes&ring. Tr. 50, 193. He graduated from high school and worked
previously as a commercial painter. Tr. 65-66, Raintiff alleges disability due to diabetes,
heart disease, high blood presswand hand pain. Tr. 50-52, 214.
STANDARD OF REVIEW
The court must affirm the Commissionerdcision if it is based on proper legal
standards and the findingse supported by substamtevidence in the recorddammock v.
Bowen, 879 F.2d 498, 501 (9th Cir. 198S)bstantial evidence is “more than a mere scintilla. It
means such relevant evidence as a reasenabld might accept as adequate to support a

conclusion.”Richardson v. Perales, 402 U.S. 389, 401 (19@itdtion and internal quotations

omitted). The court must weigh “both the evidence that supports and detracts from the

[Commissioner’s] conclusions.Martinez v. Heckler, 80 F.2d 771, 772 (9th Cir. 1986)
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Variable interpretations of the evidence aregnsicant if the Commissioner’s interpretation is

rational.Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005)

The initial burden of proof rests uponretitlaimant to establish disabilitdfoward v.
Heckler, 782 F.2d 1484, 1486 (9th Cir. 198d0 meet this burden, the claimant must
demonstrate an “inability to engage in any sabial gainful activity byreason of any medically
determinable physical or mental impairment wheelm be expected . . . to last for a continuous
period of not less than 12 month42 U.S.C. § 423(d)(1)(A)

The Commissioner has estahbsl a five step sequentialogess for determining whether

a person is disabledBowen v. Yuckert, 482 U.S. 137, 140 (1982p C.F.R. 88 404.1520
416.920. First, the Commissioner determines wheth&laimant is engaged in “substantial
gainful activity.” Yuckert, 482 U.S. at 14®0 C.F.R. 88 404.1520(b%16.920(b). If so, the
claimant is not disabled.

At step two, the Commissioner evaluatesethler the claimant has a “medically severe
impairment or combination of impairmentsYuckert, 482 U.S. at 140-4120 C.F.R. 88
404.1520(c)416.920(c). If the claimant de@ot have a severe impairment, he is not disabled.

At step three, the Commissioner determines whether the claimant’s impairments, either
singly or in combination, meet or equal “oé a number of listed impairments that the
[Commissioner] acknowledges aresavere as to precludelsstantial gainful activity.Yuckert,

482 U.S. at 140-4120 C.F.R. 88 404.1520(d%16.920(d). If so, the claimant is presumptively
disabled; if not, the Commigsier proceeds to step fouckert, 482 U.S. at 141
At step four, the Commissioner resolves whether the claimant can still perform “past

relevant work.”20 C.F.R. 88 404.1520(f416.920(f). If the claimant can work, he is not
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disabled; if he cannot germ past relevant work, the burdshifts to the Commissioner. At step
five, the Commissioner must establish that the claimant can perform other work existing in
significant numbers in the national or local economyckert, 482 U.S. at 141-420 C.F.R. 88
404.1520(g)416.920(g). If the Commissioner meets this burden, the claimant is not digdbled.
C.F.R. 88 404.1566116.966.
THE ALJ'S FINDINGS

At step one of the five step sequential evaluation process outlined above, the ALJ found
plaintiff had not engaged in substantial gainful activity since the alleged onset date. Tr. 21. At
step two, the ALJ determined the following pearments were medically determinable and
severe: “coronary gery disease with a history of myodal infarction; hypertension; obesity;
right shoulder capsulitis; and mitcrpal tunnel syndrome.” Id. Atep three, the ALJ found that
plaintiff's impairments, either singly or in o@ination, did not meet or equal the requirements
of a listed impairment. Tr. 24.

Because he did not establish presumptivebilisaat step three, the ALJ continued to
evaluate how plaintiff's impairments affected hhility to work. The ALJ resolved that plaintiff
had the residual functional capacity ("€ to perform light work, except that:

[he] is further limited to no more tharta@asional climbing ofopes, ladders and

scaffolds. He is limited to no more thaeduent reaching on the right, as well as

frequent bilateral handlingyrasping, fingering and féeg. [He] would also need

to avoid concentrated expog to fumes, dust, gases, poor ventilation, and other

noxious odors.
Tr. 25.

At step four, the ALJ determined plaintifbald not perform any paselevant work. Tr.

30. At step five, the ALJ condlied, based on the VE'’s testiny, that there were a significant
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number of jobs in the national and local eaogothat plaintiff could perform despite his
impairments, such as bench worker, inspecfdrand packaging, and ditg control checker of
small product assembly. Tr. 31.
DISCUSSION

Plaintiff argues that the ALJ erred by: (1¥cliediting his subjective symptom statements;
(2) rejecting depression-related chart notesnfiMary Allison, M.D., and Sudeshna Banerjee,
M.D.; (3) failing to order a psychological evaluatj and (4) neglecting to account for all of his
limitations in the RFC and at step five.
l. Plaintiff's Testimony

Plaintiff asserts the ALJ wrongfully disedited his subjective symptom testimony
concerning the severity of diiimpairments. When a claimant has medically documented
impairments that could reasonably be expededroduce some degree of the symptoms
complained of, and the record contains fforraative evidence of malingering, “the ALJ can
reject the claimant’s testimony @it the severity of . . . syrtgoms only by offering specific,

clear and convincing reasons for doing s8rfiolen v. Chater, 80 F.3d 1273, 1281 (9th Cir.

1996) (citation omitted). A general assertion that the claimant is not credible is insufficient; the
ALJ must “state which . . . testimony is not dl#e and what evidence suggests the complaints

are not credible.’Dodrill v. Shalala, 12 F.3d 915, 918 (9th Cir. 199Bhe reasons proffered

must be “sufficiently specific to permit the rewing court to conclude that the ALJ did not

arbitrarily discredit the claimant’'s testimonyOrteza v. Shalala, 50 F.3d 748, 750 (9th Cir.

1995) (internal citation omitted). Ithe “ALJ’s credibility finding is supported by substantial
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evidence in the record hi¢ court] may not engage in second-guessinlgdmas v. Barnhart, 278

F.3d 947, 959 (9th Cir. 2002gitation omitted).

At the September 2014 hearing, plaintifstieed that, beginning in April 2011, his

breathing problems and diabetes, which alssedwdepression, rendered him unable to work.
Tr. 50-51. Specifically, plaintiffwould shut down for days a time [and] couldn’t do nothing.”
Tr. 51. Plaintiff also endorsed generalized pain in his hands, legs, and feet, as well as intermittent
heart pains following his January 2012 heart &ttdc. 50, 52. As a result of these impairments,
plaintiff stated that he cannot &k that far” or use his handsyen to open a can with a can
opener, because they are “crippled.” Tr. 52, 57 P8intiff indicated thahe had quit smoking
cigarettes “[a]bout a month ago” and quit usmgthamphetamine “[a]bow year ago.” Tr. 53.
In addition, plaintiff remarked #t, after a long bout of non-cofignce, he was currently taking
his prescription medications for hypertension drabetes, which he described as “pretty good”
in terms of effectiveness. Tr. 52-54. Regarding mdmgalth treatment, plaintiff testified that his
“doctor gave [him] some deprEen medication once and [he] took it for a while but . . . quit
taking it” because it “made [him] feel bad.” Tr. @laintiff did not thereafter “talk to the doctor
about trying a different [anti-geessant] medication” and hewdd not identify any reason why
he had not sought psychologicaluoseling._Id. When asked to debe his activities, plaintiff
reported preparing meals a couple times per dajono@ng light cleaningwatching television,
and leaving the house to go to the grocery storaamtical appointments two- to three-times per
week. Tr. 55-56.

After summarizing his hearinggstimony, the ALJ determingtiat plaintiff's medically

determinable impairments could reasonablyekpected to produce some degree of symptoms,
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but his statements regarding the extent ofdéh®gmptoms were not fully credible due to his
medical non-compliance and activities of daliying, as well as the lack of corroborating
medical evidencéTr. 25-30.

Notably, the ALJ found that plaintiffs “cokbility regarding the severity of his
impairments is diminished by a lack of comptiarwith prescribed medications and adhering to
prescribed treatment for most of the periott” 26. An ALJ may rely on an “unexplained or
inadequately explained failure to seek treatment or to follow a prescribed course of treatment” in

affording less weight to a claimant’s testimompmmasetti v. Astrue, 533 F.3d 1035, 1039 (9th

Cir. 2008) (citation and internal quotations omitteds the ALJ noted, “[tlhere are numerous
reports throughout the rembthat [plaintiff] was not takindnis medications and did not attend

medical appointments.” Tr. 26; ses@lTr. 332-33, 335, 365, 406-08, 414, 419-20, 423-24, 437,

470, 485, 522, 526-27 (plaintiff's providers noting failure to attend follow-up appointments
and/or non-compliance with presadh medications). For instang®aintiff was discharged from

a cardiac rehabilitation program following higdnt attack because Heid not show for
subsequent appointments.” Tr. 335. Despite algginat his lower extremities are painful to the
point of being “crippled,” plainff did not seek any treatment fars hands or wrists outside of
obtaining an initial assessment in Novemdet 1. Tr. 451, 572-74. Sevégoviders counseled
plaintiff, on numerous occasions, about lifgstchanges (e.g., smoking cessation, increasing

activity levels, etc.) that heeglected to implement. See, e.g., Tr. 332-33, 343-44, 365, 406-08,

414, 419-20, 423-24, 430, 470, 5009.

! The Court notes that, pursuant to SSR 16t8p, ALJ is no longer &ked with making an
overarching credibility determination and instead assesses whether the claimant's subjective
symptom statements are consistent with dwerd as a whole. See SSR 16-39, availabk) &6

WL 1119029(superseding SSR 96-7p). Although the ALJ’'s decision was issued more than one
year before SSR 16-3p became effectives rtonetheless compatible therewith.
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Moreover, while plaintiff testified that he maot work due to depression, he did not seek
any mental health treatment outside of proguan anti-depressant in December 2012, which he
subsequently stopped takihdndeed, plaintiff concedes that he “has not obtained counseling or
tried any other medications” taldress his allegedly disabling ntal impairment. Pl.’s Opening
Br. 13. Plaintiff nonetheless asserts that “[t]here is evidence in this case that depression itself has
interfered with [his] ability toobtain treatment for his various conditions.” Id. Aside from the
fact that plaintiff does not follow this contemntiavith any citation, the record before the Court
evinces plaintiff obtained care, even for his mentglairment, when he wanted or believed he
needed it. See Tr. 353 (plaintiff seeking medtcaatment in November 2012 after his shopping
cart was hit by a car in a panky lot), 365 (plaintiff seeking medical treatment in January 2013
for an abscess caused by injecting methampheggmi32 (plaintiff seeking medical treatment
in October 2011 after stepping on a nail), 4@Bplaintiff seeking medical treatment in
December 2012 for depression). Significanthgiptiff's own testimony at the hearing did not
suggest that his depression imposed any bawiseeking treatmengee Tr. 56, 61 (plaintiff
acknowledging that he left the house multiple tirpes week to attend medical appointments
and did not seek mental health treatmafter December 2012, including for medication
management, because he did not perdea® desirable or necessary).

Further, as discussed in Section I, the pievs who observed plaintiff to be depressed —
i.e., Drs. Allison and Banerjee — meeneither mental health specialists nor aware of plaintiff's

drug use. SeAndrews v. Shalala, 53 F.3d 1035, 1043 (9th Cir. 198%amining psychologist’s

“conclusions regarding depression . . . weuareliable because of [the claimant’s]

2 Although plaintiff testified thahe “didn’t like the feel of” thisanti-depressant medication, he
did not contemporaneously disclose aide-effects to hiproviders. Tr. 61.
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contemporaneous substance abuse”). To the extent they exist within the record, plaintiff's
psychological findings (which both pre- and post-dateAllison’s treatment of plaintiff) were

all normal. See, e.g., Tr. 279, 338, 406, 476, 484, 884, Finally, as defendant observes,

plaintiffs medical non-complianceras both “global” and “noted before he was diagnosed with
depression in December 2012.” Def.’ssReBr. 8 (citing Tr. 332-33, 341, 438, 443, 483, 485-
86).

Accordingly, plaintiff’'s contention regandg depression is not borout by the record.

SeeMolina v. Astrue, 674 F.3d104, 1113-14 (9th Cir. 2014affirming the ALJ’s credibility

finding where “there was no medical evidence ftia claimant’s] resisince [to treatment] was
attributable to her mental impairment rathlean her own personal preference”). Given these
circumstances, the Court finds that the Aledsonably concluded plaintiff's failure to seek
treatment and follow his doctor's recomrdations undermined his subjective symptom
testimony concerning the exiteof his impairments.
The ALJ also found that plaintiff's testony was contradicted bthe medical record,

which revealed that his physicahpairments were not as sifjoant as alleged. Tr. 27-28.
Central to this determination was the fact tpintiff's examination findings were largely
unremarkable and his treatment consisted almegstusively of various medication regimes,
which provided periods of good control & properly implemented. “[E]vidence of
conservative treatment is sufficteto discount a claimant’s tésony regarding severity of an

impairment.” Parra v. Astrue, 481 F.3d 742, 751 (9th Cir. 20@g€yt. denied552 U.S. 1141

(2008) (citations and internal quations omitted); see alsangenfelter v. Astrue, 504 F.3d

1028, 1040 (9th Cir. 2007'whether the alleged symptoms are consistent with the medical
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evidence” is a relevant consideration in evahgthe claimant’s credibility) (citations omitted).
The ALJ is correct; outside of prescription nedions and joint injgons in his shoulder,

plaintiff declined other modalities ofdatment._See, e.g., Tr. 406, 495, 497, 505-13. When he

was compliant with his doctor@rders, he reported an ameliboa of symptoms. See Tr. 53-54
(plaintiff testifying at the hearing that his hypertension and diabetes medications were effective),
337 (plaintiff reporting in February 2012 that Kes compliant with his medications” and

“[d]enies any limitations”); see ald&arre v. Comm'r of Soc. Sec. Admin., 439 F.3d 1001, 1006

(9th Cir. 2006) (“[iimpairments that can be contradleeffectively with medication are not
disabling”).

Thus, the ALJ provided clear and convinciegisons, supported byksiantial evidence,
for rejecting plaintiff's subjective symptom statemts. As such, this Court need not discuss all
of the reasons provided by the ALJ becausdeatt one legally sufficient reason exists.

Carmickle v. Comm’r, Soc. Seé&dmin., 533 F.3d 1155, 1162-63 (9th Cir. 2008he ALJ’s

evaluation of plaintiff's testimony is affirmed.
Il. Step Two Finding
Plaintiff contends the ALJ erred by failingiteclude depression as a severe impairment.

At step two, the ALJ determines whether the claimant has an impairment, or combination of

® Plaintiff does not characterizbis argument as a step twoatlenge, asserting instead that
“[tlhe ALJ erred in failing to credit the opgmns of [his] treating doctors regarding his
depression.” Pl.’s Opening Br. 11-12. Yet, as assed herein, Drs. Allison and Banerjee did not
formally evaluate plaintiff for deression, in part due to the fabiat neither doctor is a mental
health specialist. Tr. 342-45, 418-30, 522-31. In other words, Dr. Allison’s and Dr. Banerjee’s
observations of plaintiff's entimnal state do not qualify as opinion evidence within the purview
of the Act. Se€?0 C.F.R. 88 404.1527(a)(216.927(a)(2) (“[m]edical opinions are statements
from . . . acceptable medical sources that refleliyments about the nature and severity of your
impairment(s), including your symptoms, diagisoand prognosis, whgbu can still do despite
impairment(s), and your physical or mental resivns”). Even assuming ¢éhchart notes of Drs.
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impairments, that is both medically determinable and se&eC.F.R. 88 404.1520(c)
416.920(c). An impairment is sevafét “significantly limit[s]” the claimant’s ability to do basic
work activities, which are defined as “abilgi@nd aptitudes necessdny do most jobs.20

C.F.R. 88 404.1521416.921;Webb v. Barnhart, 433 F.3d 683, 686 (9th Cir. 2005

impairment is medically determinable if it is diagnosed by an acceptable medical source and
based upon acceptable medical evidence; “umidecircumstances may the existence of an
impairment be established on the basisyhptoms alone.” SSR 96-4p, availablel866 WL

374187 20 C.F.R. 88 404.1513(a316.913(a). The step two thresthas low; the Ninth Circuit

describes it as a “de minimus screerulegice to dispose of groundless clainfsiolen, 80 F.3d
at 1290(citation omitted).

The record contains few references to mgiffis mental impairment. On December 5,
2012, nearly two years after the alleged onset g&mtiff first complainedof depression due to
his living situation and a conflict with his math Tr. 439-40. Although no formal mental health
evaluation was undertaken at thate, plaintiff was prescribed amti-depressant and instructed
to return in one week. Id. ODecember 12, 2012, plaintiff reported “feel[ling] much better,” in
part because he had “talked [to] his moth@&r.”438. The clinician independently observed that

plaintiff had a “[b]righter affect [and was] smilj.” 1d. As specified inSection I, plaintiff

Allison and Banerjee qualify as opinion evidendejs well-establised that an ALJ may
disregard a medical report that does “not shmw [a claimant’s] symptoms translate into
specific functional deficits which preclude work activittMorgan v. Comm’r of Soc. Sec.
Admin., 169 F.3d 595, 601 (9th Cir. 1998¢e als@ohnson v. Shalala, 60 F.3d 1428, 1432 (9th
Cir. 1995)(ALJ need not credit a medical opinion thatludes “no specific assessment of [the
claimant’s] functional capacity”)Meanel v. Apfel, 172 F.3d 1111, 1114 (9th Cir. 1908)J
properly rejected a medical opinion that fdiléo explain the extent or significance of a
condition).
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thereafter stopped taking his anti-depressamtl did not seek any further psychological
treatment.

On December 17, 2012, plaintiff presentedDo Allison, an endocrinologist, who
admonished plaintiff for “miss[ing] multiple Bow-up visits,” and for having stopped most of
his medications and checking his blood sugarsiome. Tr. 423-24. Plaintiff responded by
explaining that he had recently gonbrtiugh a long bout of depression.” Tr. 423.

On January 1, 2013, plaintiff was admitted te Hospital due to complications caused by
his “chronic” and “concurrent use of methamphetamine.” Tr. 365-85.

On January 11, 2013, plaintiff was again adeditto the hospital dut shortness of
breath. Tr. 405. Upon his disalge the following day, Dr. Bamee, a cardiologist, noted
plaintiff's significant medical non-complian@ad “[g]uestionable geession.” Tr. 408.

On January 17, 2013, plaintiff followed-up willr. Allison. Tr. 419. While plaintiff had
restarted his medications andased smoking, he was not monitoring his blood sugars and had
“not made any significant changes to his diehis exercise.” Tr. 419-20. Dr. Allison observed
that plaintiff had “multiple problems includingignificant depression, which is affecting his
compliance with his medications and overall [titéa however, she did not formally evaluate
plaintiff for depression, record amjinical signs or symptoms, orfeg plaintiff to mental health
treatment. Tr. 419-21. The doctor also failed tknaevledge or otherwise aount for plaintiff's
significant drug use. Id.

There are no other chart notes in the redmh Dr. Allison and plaintiff thereafter did
not seek treatment from Dr. Banerjee for mibi@n one year. In March 2014, plaintiff reinitiated

care with Dr. Banerjee but did not express aglifigs of depression, sigite only “tak[ing] his
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medications ‘on-and-off.” Tr. 527-29. At his neappointment with Dr. Banerjee in July 2014,
plaintiff explained that “his mm fell and broke her hip and heshbeen attending to her in the
hospital and rehabilitation center,” which mdden “very depressed.” Tr. 522. In the clinical
impression section, Dr. Banerjee remarked thainpff “appear[ed] quitedepressed,” but, like
Dr. Allison, he did not perform a diagnostic assessment or otherwise note any clinical signs. Tr.
522-24.

At step two, the ALJ resolved that plaffis depressive disorder was medically
determinable but not severe. Tr. 23-24. Irkmg this finding, the ALJ accurately summarized
the aforementioned evidence, expressly denoting that Dr. Allison “made no objective mental
status findings consistent with depression antply described [plaintiff] as ‘very pleasant,”
and “did not know about his substance abu3e.”23. The ALJ also considered the report of
state agency consulting source Bill Hennings, Ph.D. Tr. 23-24. Dr. Hennings reviewed the record
in April 2013 and discussed Dr. Allison’s chart notes, including that she did “not list any signs or
symptoms” of depression and was unawarelaintiff's methamphetamie use. Tr. 121-23. As
the ALJ acknowledged at step two, Dr. Henningsegithat plaintiff was no more than mildly
limited in his activities of dailyiving, social functioning, and conceation, persistence, or pace,
with no episodes of decompensation. Tr. 24, 123.

Initially, “[a]ny alleged errorat step two was harmless basa step two was decided in

[plaintiff's] favor with regard to other ailmentsMondragon v. Astrue, 364 Fed. Appx. 346, 348

(9th Cir. 2010) Tr. 21. Regardless, in formulating plaintiffs RFC, the ALJ “considered all
symptoms and the extent to which these symptoansreasonably be accepted as consistent with

the objective medical evidence and other evideraray’cited to the pertinenegulations. Tr. 25.
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This analysis entailed evaluation of the relgvand probative medical evidence, as well as
testimony from plaintiff and his mother. Tr. 26-30.

As addressed in Section I, the ALJoperly found plaintiff's subjective symptom
statements to be not fully credible. Underlyihgs finding is the ALJ’'s implicit determination
that plaintiff's broad medical non-compliance watated to pexal preference — including the

choice to use methamphetamine — as opposadytdatent psychological impairment. See, e.g.,

Tr. 22-23, 29-30. Concerning the medical evidence AhJ afforded “significant weight” to Dr.
Hennings’ opinion that plaintiff “had only milbimitations in functioning and no severe mental
impairment” because “it was based on a reviewlladfdplaintiff's] medical records available at
the time for a comprehensive ojain of functioning” and “consistemwith the overall evidence.”
Tr. 29. Although the ALJ did nogxplicitly discuss Dr. Bangee’s July 2014 observation of
depression, he did note that “[e]vidence subseqizefidr. Hennings’] review is not persuasive
[because there] are no significant fimgs upon mental status exam.” Tr. 29.

The Court finds the ALJ reasonably concludkdt, in light of the record as a whole,
plaintiff's depression was mild and thereforel diot significantly limit his ability to do basic
work activities. Tr.22-23, 29;_see als?0 C.F.R. 88 404.1520a(d)(1416.920a(d)(1) (“[i]f we
rate the degree of your limitation in the [areaadivities of daily livhg, social functioning, and
concentration, persistence, or pace] as “nonéinid” . . . we will generally conclude that your

impairment(s) is not severe”); see aldoopai v. Astrue, 499 F.3d 1071, 1076-87 (9th Cir. 2007)

(mild mental impairments need not be accourfiedin the claimant’'sRFC). Nevertheless,

because the ALJ’'s sequential evaluation, inclgdhe RFC assessment, adequately considered
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the effects of all of plaintiff's alleged symptoremy purported error atep two was harmless.
Burch, 400 F.3d at 682-8Fhe ALJ’s decision is affirmed as to this issue.
[ll.  Duty to Develop the Record

Plaintiff argues the ALJ should have “ordel]e psychological eauation” because his
attorney requested one “[mjore than a yeaorpto the hearing.” Pl.’s Opening Br. 14. The
claimant bears the burden of proving the existamcextent of an impairment, such that the
ALJ’s limited “duty to develop the record fher is triggered onlwhen there is ambiguous
evidence or when the record is inadequataltaw for proper evaluation of the evidencklayes
v. Massanari, 276 F.3d 453, 459-60 (9th Cir. 2qoitation omitted).

Here, neither the ALJ nor any medical smuifound the record to be ambiguous or
inadequate for evaluation. Rather, as address8eédtions | and I, platrff simply neglected to
introduce any medical evidence regarding his mduataltioning due, in larg part, to his failure
to seek treatment. S&) C.F.R. 88 404.1512(c®16.912(c) (claimant bears the burden of
producing medical evidence concerning theesigy of the allged impairments).

To the extent plaintiff points this indigence, the record beéothe Court reveals that he
was insured during the relevatmine period. Tr. 58. In any event, there is no indication that
plaintiff looked into no- or low-cost mentdlealth counseling options. Furthermore, despite
having the opportunity to do so,gmtiff’'s counsel did not solitispecific testimony regarding
plaintiff's mental impairment or any functionaitrlitations associated therewith, or reiterate his
request for a consultative examiion, at the hearing. Tr. 44-70.

Likewise, to the extent plaintiff spectds regarding the existence of undiagnosed

“cognitive or intellectual lirtations” based on one provider's comment that “[h]je does not
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understand surgery,” theecord before the Court demonststplaintiff graduated from high
school pursuant to a regular curriculum.. B15. Additionally, many of plaintiff's other
providers noted that he adequately understoed thstructions and vw&asocially appropriate.

See, e.g., Tr. 279, 284, 353; see also Tr. 380 (pfdidemonstrates normadehavior [and] the

ability and willingness to learn”). As such, tié®lated, and somewhat vague, reference does not
support the need for a consultative examinatiope@slly in light of plaintiff's coterminous
drug use. In sum, the ALJ’s quto more fully develop theecord was not triggered.
IV. RFC and Step Five Finding

Plaintiff contends the ALJ’s RFC and stepefifinding are erroneous because they do not
adequately account for the limitati® described in his testimony tite reports of Drs. Allison
and Banerjee. The RFC is the most a claimant can do despite his limit&lodsF.R. 88
404.1545416.945. In determining the RFC, the ALJ nemtsider limitations imposed by all of
a claimant’s impairments, even those that ao¢ severe, and evaluatall of the relevant
medical and other evidence,” including ttlaimant’s testimony. S8 96-8p, available at996
WL 374184 Only limitations supportetdy substantial evidence must be incorporated into the
RFC and, by extension, the dispositivgpothetical questioposed to the VEOsenbrock v.
Apfel, 240 F.3d 1157, 1163-65 (9th Cir. 2001)

As discussed herein, the Alappropriately weighed the idence from plaintiff, Dr.
Allison, and Dr. Banerjee. Accordingly, plaintgfargument, which is contingent upon a finding

of harmful error in regard to the aforementioned issues, is without Bayiiss v. Barnhart, 427

F.3d 1211, 1217-18 (9th Cir. 2009)he ALJ's RFC and step five finding are upheld.
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CONCLUSION
For the reasons stated above, the Commiss®decision is AFFIRMED and this case is
DISMISSED.
IT IS SO ORDERED.

DATED this 24th day of March 2017.

s/Jolie A. Russo
JOLIE A. RUSSO
United States Magistrate Judge
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