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JELDERKS, Magistrate Judge:

Sara Jane Williams (“Plaintiff”) brings this action pursuant to 42 U.S.C. 88 405(g) and
1381a seeking judicial review af final decision of the Commissier of Social Security (“the
Commissioner”) denying her application for s@bility Insurance Benefits (“DIB”) and
Supplemental Security Incon(éSSI”) under Titles lland XVI of the Social Security Act
(“the Act”). For the reasons that follow, the Commissioner’'s decision is reverseithiand
case is remanded for immediate c&tion and payment of benefits.

Procedural Backaround

Plaintiff filed her application for DIBand SSI on June 24, 2011, alleging disability
beginning September 23, 2010. Tr. 233, 240. Plaistdfaims were initially denied on October
11, 2011, and those denials were not appedled.37, 141. On May 7, 2012, Plaintiff filed new
claims for SSI and DIB, again alleging anset date of March 23, 2010. Tr. 244, 248. After
Plaintiff's new claims were denied initiglland on reconsideration, a hearing was convened
on October 25, 2013, before AdministrativewLaludge (“ALJ”) Andrew Grace. Tr. 33-75,
145, 149. On Plaintiff's request, a supplemental hearing was heldpoih 16, 2014.
Tr. 76—85. The ALJ issueddecision on May 2, 2014, finding dhtiff not disabled. Tr. 17—
32. The decision became the final decision ef@@mmissioner on Jaary 13, 2016, when the
Appeals Council denied Plaintiff's subsequeequest for review. Tr. 1-3. Plaintiff now
appeals to this Court for review of the Commissioner’s final decision.

Backaround

Born February 19, 1979, Plaiffi was 31 years old on theitial alleged onset date. Tr.

90, 244. Plaintiff has a 12th gmadeducation and has compkttsome community college

coursework. Tr. 38—43. She has past relevant work as a caregiver, sales attendant, and cashier.
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Tr. 24. Plaintiff alleges disability due to fimyalgia, chronic pain, anxiety, posttraumatic stress
disorder (“PTSD”), and obesity. Tr. 90, 100, 113, 125.
Disability Analysis
The ALJ engages in a five-step sequentiguiry to determine whether a claimant is
disabled within the meaning of the ARD C.F.R. 88 404.1520, 416.920. The five step sequential

inquiry is summarized below, as descrilbed ackett v. Apfel 180 F.3d 1094, 1098-99 (9th Cir.

1999).

Step One. The Commissioner determines whdte claimant is engaged in substantial
gainful activity. A claimant who is engaged in sudiivity is not disabledf the claimant is not
engaged in substantial gainful activity, then@oissioner proceeds to evaluate the claimant’s
case under step two. 20 (R 88 404.1520(b), 416.920(b).

Step Two. The Commissioner determines whethe claimant has one or more severe
impairments. A claimant who doest have any such impairmentrist disabled. If the claimant
has one or more severe impairment(s), then@ssioner proceeds to evaluate the claimant’s
case under step three. 20F.R. 88 84.1520(c), 416.920(c).

Step Three. Disability canndite based solely on a sevempairment; therefore, the
Commissioner next determines wihet the claimant’s impairment “meets or equals” one of the
presumptively disabling impairments listed the Social Security Administration (“SSA”)
regulations. 20 C.F.R. Part 404, Subpart P, AppehdA claimant who has an impairment that
meets a listing is presumed disabled under thelAttte claimant’s impairment does not meet or
equal an impairment in the listings, the n@uissioner’'s evaluation of the claimant’s case
proceeds under step four. 20F.R. 88 404.1520(d), 416.920(d).

Step Four. The Commissioner determines whetie claimant is able to perform work

he or she has done in the pastlaimant who can perform past redat work is not disabled. If
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the claimant demonstrates he or she camiwotpast relevant work, the Commissioner’s
evaluation of claimant’s case proceeds urstep five. 20 C.IR. 88 404.1520), 416.920(f).

Step Five. The Commissioner determines Wweethe claimant isble to do any other
work. A claimant who cannot perform other nkois disabled. If the Commissioner finds
claimant is able to do other wg the Commissioner must shovatha significant number of jobs
exist in the national economyahclaimant is able to do. The Commissioner may satisfy this
burden through the testimony of acational expert (“VE”), or byreference to the Medical-
Vocational Guidelines. 20 C.F.R. Part 404jbgart P, Appendix 2If the Commissioner
demonstrates that a significant nuen of jobs exist in the nationeaconomy that the claimant is
able to do, the claimant is ndisabled. If the Commissioneloes not meethe burden, the
claimant is disabled. 20 CH. 88 404.1520(g)(1), 416.920(g)(1).

At steps one through four dhe sequential inquiry, thieurden of proof is on the
claimant._Tackett, 180 F.3d at 1098.step five, the burden shifte the Commissioner to show
the claimant can perform jobs that exist in significant numbers in the national economy. Id.

The ALJ's Decision

At the first step of the disability analysikie ALJ found Plaintifimet the insured status
requirements through September 30, 2015, and ha@ng#ged in substantial gainful activity
since the alleged onset date, March 23, 2010. Tr. 19.

At the second step, the ALJ found Pldinthad the following severe impairments:
degenerative disc disease, fibromyalgia, obesity, migraines, asthma, PTSD, anxiety, panic
disorder, probable sleep apnea, and right knee degenerative joint disease. Tr. 19.

At the third step, the ALJ found Plaintiff ditbt have an impairmermr combination of
impairments that met or equaled a presumptidedgbling impairment setut in the Listings. 20

C.F.R. Part 404, Subpart P, App. 1; Tr. 19-20.
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Before proceeding to the fourth step, theJ assessed Plaintiff's residual functional
capacity (“RFC”). He found Plairitiretained the capacity to:
[Plerform sedentary work adefined in 20 CFR 404.1567(a) and
416.967(a) except she can never cliladders, ropes or scaffolds;
occasionally climb ramps or stairs, stoop, kneel, crouch and crawl;
frequently balance; frequently reat¢tandle, and feel bilaterally; should
avoid concentrated exposure to hrdsa should have no public contact,
occasional superficial contact wittoworkers and occasional contact
with supervisors; and is limited toaderate noise level, defined as the
noise level of a departmesiiore or grocery store.

Tr. 21.

At the fourth step of the disability alysis, the ALJ found Plaintiff was unable to
perform any past relevant work. Tr. 24.

At the fifth step, the ALJ found that Plaiffitretained the functiorlaapacity required to
perform jobs that existed in significant numbe the national economy. Tr. 24. Relying on the
VE'’s testimony, the ALJ cited addresser and doanpeeparer as exangd of work Plaintiff
could perform. Tr. 25. Based updime conclusion that Plaintiffould perform such work, the
ALJ found that Plaintiff was not disabled withiine meaning of the Act, from March 23, 2010,
through the date dfis decision. Tr. 25.

Standard of Review

A claimant is disabled if he or she isalne “to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment which . . . has
lasted or can be expected to last for atioomous period of not less than 12 months.” 42
U.S.C. 8§ 423(d)(1)(A). Claimasitbear the initial burden of tablishing disability._Roberts v.
Shalala, 66 F.3d 179, 182l Cir. 1995), cert. dead, 517 U.S. 1122 (1996). The

Commissioner bears the burdehdeveloping the record, Derme v. Sullivan, 924 F.2d 841,

849 (9th Cir. 1991), and bears the burden of establishing that a claimant can perform “other

work” at step five of the disabilitgnalysis process. Tackett, 180 F.3d at 1099.
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The district court must affirm the Commisser’s decision if it is based on proper legal
standards and the findings angoported by substantial evidence in the record as a whole. 42

U.S.C. § 405(g); seesdd Andrews v. Shalal&3 F.3d 1035, 1039 (9t@ir. 1995). “Substantial

evidence means more than a msecatilla but less than a preponderance; it is such relevant
evidence as a reasonable mindyimiaccept as adequate tagpport a conclusion.” Andrews,
53 F.3d at 1039. The court must weigh all of the evidence, whetheppbds or detracts

from the Commissioner’s decision. Martinez edHler, 807 F.2d 771, 772 (9th Cir. 1986). The

Commissioner’s decision must beheld, however, even if “the ieence is susceptible to more
than one rational interprdian.” Andrews, 53 F.3d at 1039-40.
Discussion

Plaintiff contends that the ALJ: (1) failed to provide clear and convincing reasons to reject
Plaintiff's symptom testimony; (2) impropgrirejected the medical opinion of Dr. Wang;
(3) improperly credited examining physician Dr. Markus’ opinion over treating physician Dr.
Wang'’s opinion; (4) failed to provide germane reasons for rejecting Ms. Madina Williams'’ lay
testimony; and (5) improperly evaluated Plaintiff's obesity.

[. Plaintiff’'s Credibility

Plaintiff alleges that the AL improperly discounted herstamony. When a claimant has
medically documented impairments that could oceably be expected fmroduce some degree of
the symptoms complained of, atiek record contains no affirmative evidencenailingering, “the
ALJ can reject the claimant’s testimony abows geverity of [her] syptoms only by offering

specific, clear and convincing reasons doing so.”_Garrison v. Colvin, 759 F.3d 995, 1014-15

(9th Cir. 2014) (quoting Smolen v. Chater,BG@d 1273, 1281 (9th Cir. 1996)). Pursuant to SSR

16-3p, 2016 WL 1119029 (Mar. 16, 2016) (superse@B& 96-7p), the ALJ is no longer tasked

with making an overarching credibility detamation, and must assess instead whether a

OPINION & ORDER -6



claimant’s subjective symptom statents are consistent with the record as a whole. The ALJ’'s
decision in this case was issued well before 368p became effective and there is an absence
of binding precedent interpreting this new rulingasidressing whether it applies retroactively.

Compare Ashlock v. Colvin, 2016 WL 3438490, *4 (ML.D. Wash. June 22, 2016) (declining to

apply SSR 16-3p to an ALJ decision issued pridhtoeffective date), with Lockwood v. Colvin,

2016 WL 2622325, *3 n.1 (N.D. lll. May 9, 2016) (apiplg SSR 16-3p retrospectively to a 2013
ALJ decision).

However, SSR 16-3p is a clarification afbsregulatory policy, rather than a new policy.
SSR 16-3p; also compare SSR 16-3p with SSR 9®ath policies set forth a two-step process to
be followed in evaluating a claimant’s testimony aodtain the same factors to be considered in

determining the intensity and persistence of a claimant's symptoms). In Kimble v. Berryhill, No.

3:15-cv-01641-JE, 2017 WL 3332256, at *7-8 (D. Aug. 4, 2017), | recently held that, for this
reason, retroactive applicatiai the new SSR is appropriat8ee_Smolen, 80 F.3d at 1281 n.1
(“We need not decide the issue of retroastijas to revised regulations] because the new

regulations are consistewith the Commissioner’s prior poligeand with prioNinth Circuit case

law™) (citing Pope v. Shalala998 F.2d 473, 483 (7th Cir. 1993(because regulations were
intended to incorporate prior Social Security Administration policy, they should be applied
retroactively). The new SSR clarifies that “sedijve symptom evaluation is not an examination

of an individual's character. 3SR 16-3p. In other wosd “[tlhe focus ofthe evaluation of an
individual's symptoms should not be to determwtesther he or she is a truthful person.” SSR 16-
3p. Rather, “[a]djudicators must litrtheir evaluation to the indidual’'s statements about his or

her symptoms and the evidence in the record that is relevant to the individual’s impairments.”
SSR 16-3p. Thus, “it is not sufficient for our adgatiors to make a single, conclusory statement

that ‘the individual's statemengout his or her symptoms haveen considered . . . .”” SSR 16-
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3p. Instead, the finding “must cam specific reasons for the wgét given to the individual's
symptoms, be consistent withdasupported by the evidence, abe clearly artinlated so the
individual and any subsequenvi@wver can assess how the adpador evaluated the individual’s
symptoms.” SSR 16-3p.

In evaluating a claimant’s subjective sympttestimony, an ALJ mustonsider the entire
record and consider several factors, inclgdiie claimant’s dailyactivities; the location,
duration, frequency, and intensity of the clainfmmain or other symptoms; medications taken
and their effectiveness; treatntesther than medication; measures other than treatment used to
relieve pain or other symptoms; and “[o]ther factors concerning iftiwidual’s] functional
limitations and restrictions due to pain ather symptoms.” 20 C.F.R. 88 404.1529(c)(3)(vii),
416.929(c)(3)(vii). If substantial evidence suppdhe ALJ's determinatin, it must be upheld,

even if some of the reasons cited by the Atg not correct. Carmickle v. Comm’r of Soc. Sec.,

533 F.3d 1155, 1162 (9th Cir. 2008).

Plaintiff testified that she has pain from herch into her back, in her arms and hands, as
well as from her hips down her legs. Tr. 44. Plaintiff also reported that she experiences numbness
in her hands and feet. Id. The pain in her handkes it difficult for Plaintiff to hold things, and
she testified that she often drops things. Tr.A&f/ditionally, Plaintiff's hands get too tired while
reading a book so she uses a computer progratréhds to her. Tr. 64. She usually wears flip-
flops so that she does not have to tie her shde 329. Plaintiff reportk that her ability to
concentrate and follow instructiorssinhibited by her anxiety. TB32. Plaintiff exphined that she
suffers from panic attacks amtbes not sleep well, which caudasigue. Tr. 52. Plaintiff also
noted that she can only sit in one position f@0minutes. Tr. 61. Plaintiff testified that on good
days she spends 4-6 hours lying down and ordbgd she spends 8-10 hours lying down. Tr. 58.

Furthermore, there are days when Plaintiff is imaeh pain that she has to lie down the entire
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day and is unable to get anything done due toirnpairments. Tr. 46. She indicated that she
needs a rest after 30 minutes to an hour of ictand she has to take lots of breaks. Tr. 311.
Plaintiff reported that she misses her classesouple of times pemonth. Tr. 66. She also
explained that she is late to class three-quadktke time because it takes her so long to walk
from the parking lot to her class. Tr. 67.

A. Lack of Medical Evidence

The ALJ found that there was a lack of noadievidence supporting Plaintiff's claims,
concluding that “[e]vidence suppsrt finding that the claimant hasme limitations related to
pain and other symptoms.” Tr. 22 (emphagideal). The ALJ relied on the following medical
evidence in discrediting pldiff's subjective symptom testiony: October 2010 x-rays showed
only slight narrowing of the medial compartmetRI of the lumbar spine showed very mild
disc desiccation at L4-5 and L5-S1 with vemnimal facet hypertrophy at L5-S1”; no “stenosis
or neural impingement was iddid”; and she was once informed that “due to obesity, she was
likely to have chronic low back paand that in the long term hpain would be decreased with
weight loss.” Tr. 22, 441, 678, 693.

Plaintiff argues that although the ALJ listdde above findings, the ALJ never explained
why those findings supported “some limitations” and not other limitations. A general assertion
that the claimant is not credible is insufficietite ALJ must specify which of Plaintiff's claims
are not credible and what evidensupports the finding that Plaffitacks credibility. See Dodrill
v. Shalala, 12 F.3d 915, 918 (9th Cir. 1993). Then@assioner argues that the ALJ does not need
to cite “magic words” as long as the “reviewiogurt can draw specific and legitimate inferences

from his findings.” Def.’s Br. at 9 (citig Magallanes v. Bowen, 881 F.2d 747, 755 (9th Cir.

1989)). The Commissioner also asserts thatAbé was sufficiently specific because the ALJ

stated the evidence supported a finding that clairhad “some limitations” and then set “out in
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detail the generally mild unrem@able findings that supported ordgme limitation.” Def.’s Br. at

9; Tr. 22. Nevertheless, an assertion thateidence supports a finding of “some limitations”
followed by a list of clinical findigs is not sufficiently specifi©odrill, 12 F.3d at 918 (The ALJ
must “state which . . . testimony is not credidiel what evidence suggests the complaints are not
credible.”). Here, the ALJ failed tocplain which testimony was not credible.

The ALJ also relied on Dr. Markus’ findingsathPlaintiff had normal motor strength in
the upper and lower extremities amol sensory deficits. Again, it isnclear how these findings
contradict any of Plairffis claims. Plaintiff didnot allege sensory deficits and although Plaintiff
claimed that pain in her arms inhibited her apiid hold and carry objects, she never claimed that
she had less than normal motor strength. Thd Also noted that Dr. Markus reported all 18
classical trigger points for fiboromyalgia were positive, but 5 out of 7 control points were also
positive. Tr. 22, 714. The ALJ’s interpretation of tadismdings is unclear. It appears that the ALJ
was implying that the positive control points umdae Plaintiff's claims of fibromyalgia;
however, such an assertion is not supportethbyrecord because—despite the positive control
points—Dr. Markus still diagnosedddhtiff with fiboromyalgia. Tr. 714.

The ALJ also noted that Plaintiff is prescribed an inhaler but there was no evidence of
asthma exacerbations. Tr. 668. Plaintiff testified et was diagnosed with asthma as a child but
currently she is not bothered by it; therefotlee fact that there is no evidence of asthma
exacerbations is consistent with Plaintiff's testimony. Tr. 55.

Finally, the ALJ relied on Plaintiff's March, 2012, report to her doctor that “she was
feeling well with regard to her fiboromyalgia. Tr. 22, 481. The ALJ cited to only one instance in
which Plaintiff stated her fibromyalgia wasidg well, and failed to address Plaintiff's long
history of suffering fronfibromyalgia. Tr. 396446, 448, 458, 467-68, 602—-03, 631, 667, 670—

71, 674-75, 682, 714. In fact, two weeks after Ffdistated that she was doing well with
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fibromyalgia, she returned to hdoctor complaining of pain due fibromyalgia and Dr. Wang
referred her to a pain management clinic.4a48. The ALJ may not merelsherry-pick isolated
inconsistencies with the objee medical record to discourd plaintiff's entire symptom

testimony._Garrison, 759 F.3d at 1017 (citingldth@n v. Massanari, 246 F. 3d 1195, 1205 (9th

Cir. 2001)) (“Cycles of improvement and debiiitey symptoms are a common occurrence, and in
such circumstances it is error for an ALJ to pick a few isolated inahces of improvement over

a period of months or years andtteat them as a basis for concluding a claimant is capable of
working.”). Thus, the single instance in whiBhaintiff reported her fibromyalgia was doing well

is not a clear and convimg reason to discredit thetgpty of her testimony.

To support the ALJ's finding that Plaiffts subjective symptom testimony was not
credible due to a lack of medical evidentee Commissioner argues that “[ajn EMG study
likewise revealed L5 radulopathy without evidence of activenervation.” Def's Br. at 8; Tr.
608. The Commissioner’'s argument fails for tveasons. First, the Commissioner’'s assertion
constitutes an impermissibp@st hoc rationalization, as the ALJ dlinot rely on the EMG study.

See Stout v. Commissioner, Social Sédmin., 454 F.3d 1050, 1054 (9th Cir. 2006) (A

reviewing court “cannot affirm th decision of an agency ongaound that the agency did not
invoke in making its decision.”) (internal citatioomitted). Second, the results of the study do not
undermine Plaintiff's claims because the EMG eded “the left lower extremity demonstrated
significantly increased polyphasia in the L5 related muscles distally consistent with L5
radiculopathy,” and Plaintiff waferred to a neurosurgeon to tréee L5 radiculopathy. Tr. 608,
666. Rather than undermine Plaintiff's testimothye EMG study appears to support Plaintiff's
claims. Therefore, the purported lack of medeadence is not a clear and convincing reason to

discount Plaintiff’'s subjective symptom testimony.
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B. Conservative Treatment

The ALJ further supported his adverse credibility finding with his determination that
Plaintiff received merely conservative treatmdént.22. The ALJ relied in part on Plaintiff never
having sought treatment for sleapnea. Tr. 22. Notably, Dr. Wang rety reported that Plaintiff
probably had sleep apnea, and there is no evidencelsrgwn the record ad medical provider
ever diagnosing Plaintiff with sleep apnél. 722. Furthermore, Dr. Wang first noted that
Plaintiff probably hd sleep apnea in d&wember of 2013, anthe administrative record only
contains Plaintiffs medicalecords through 2013; asuch, it is not cleawhether Plaintiff
subsequently sought treatment. Tr. 722. Thus, Piiésraileged failure to seek treatment for sleep
apnea does not undermine her subjective symptom testimony.

The ALJ also found that Plaintiff was presetibTopiragen for migraines in July, 2012,
but in October of that same year, she reportatshe was not taking tmeedication and “[t]here
is no evidence the claimant ever took the pipson medication and recent treatment records do
not reflect any complaints of migraines.” B2, 602, 667. Plaintiff did naiake the prescribed
Topiragen for her migraines, however, she wéeady taking, and ctinued to take, other
prescription pain medication. Tr. 454, 603, 66Tthéugh conservative treatment can undermine
allegations of debilitating paint “is not a proper basis for rejecting the claimant’s credibility
where the claimant has a good reason for not sgakbre aggressive treatment.” Carmickle, 533
F.3d at 1162. Here, Plaintiff suffered adverse siflects from a number of medications, and she
had allergic reactions to several other medicetiincluding: Psuedoephrine, Codeine, Sulfa
Drugs, Vicodin, Oxycodone, Cymbalta, afbapentin. Tr. 45, 668, 672, 682, 689, 717. The
record also reflects that Plaiffitvas experiencing financial hardpb and was not able to afford
some of her prescriptions. Tr. 667. Inability to afford treatment is a good reason for not seeking

more aggressive treatment. Orn v. Astrd®5 F.3d 625, 638 (9th Cir. 2007). Accordingly,
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Plaintiff's purported conservativieeatment is not a clear acdnvincing reason to discount her
subjective symptom testimony.

Even assumingrguendo that Plaintiff's conservative éatment regarding migraines and
sleep apnea did constitute a clear and convinaagon to discredit PHaiff, such would only
impugn Plaintiff's testimony regarding those partesumpairments. As discussed above, SSR 16-
3p makes clear that the “subjeeigymptom evaluation is not axamination of an individual’s
character.” SSR 16-3p. The ALJ’'s credibility determination is limited to the “evidence in the
record that is relevant to thedividual's impairments” and th&ocus of the evaluation of an
individual’'s symptoms should not be to determivieether he or she is a truthful person.” SSR 16-
3p. Plaintiff alleged disabilitydue to fiboromyalgia, chronic pa anxiety, PTSD, and obesity;
Plaintiff did not claim that her disability wasused by migraines or sleep apnea. Tr. 90. Under
SSR 16-3p, it would be impermissible to findathPlaintiff’'s conservative treatment of her
migraines or sleep apnea reduced her credilbiéigarding fibromyalgiachronic pain, anxiety,
PTSD, and obesity, because such a finding wdnddbased on a determination of Plaintiff's
character for truthfulness. Therefore, Pldftgti conservative treatment, at most, reduces her
credibility only as to her migraines an@ésp apnea, but not her other impairments.

C. Effective Treatment

The Commissioner argues that Plaintiff's anxietas treated effectivel Def.’s Br. at 8.
The effectiveness of treatment is a relevant factor in determining the severity of Plaintiff's
symptoms. 20 C.F.R. 88 404.1529(c)(3), 416.929)c){he Commissioner also argues that
“Plaintiff did not challenge this fiding; thus, any subsequent chagle is waived.” Def.’s Br. at 8

(citing Bray v. Commissioner, 554 F.3d 1219, 1226 ntii G&r. 2009)). It is not clear, however,

whether the ALJ actually made such a finding. Hie) did not explicitly find that Plaintiff's

anxiety treatment was effective. Instead, herely noted that in July, 2013, Plaintiff had
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undergone therapy to address triggers of anxiety as well as panic and she had been able to use
coping tools to deal with sseors. Tr. 23, 621-22. Those assertionly serve agvidence that
Plaintiff was undergoing treatment, not necessdhiéit it was effective. Furthermore, even if the
ALJ was implying that Plaintiff hdhreceived effective treatment for her anxiety, such an assertion
is not supported by the record. Although Plaingiffounselor observed that she had been using
coping tools to deal witlstressors, this was not an indicatibat Plaintiff’'s anxiety was totally
under control. In fact, at that point in timeamitiff had just experienced a double miscarriage of
twins and her counselor noted thHaintiff still had hgh levels of anxietyrom “PTSD triggers
and her distress over miscarriages.” Tr. 622.i#\althlly, Plaintiff had a long history of chronic
anxiety, dating back to at |€a®005; her doctors notefiat her anxiety was severe, she suffered
from panic attacks, and she had been prescebedral medications over the years. Tr. 393, 395,
449, 458, 460, 551, 594, 603, 625. Moreover, Plaintiff coetil to report high \els of anxiety
after July, 2013—the point in time the Comnusgr alleges Plaintiff had received effective
treatment. Tr. 621, 722. Therefore, the supposextife treatment is not a clear and convincing
reason for rejecting Plaintiff’ subjective symptom testimony.
D. Activities of Daily Living

A claimant’s activities of daily living can besed to discredit a claimant in two ways:
either the activities can contradict the claimant’s other testimanthe activities can meet the
threshold for transferable work skills. O405 F.3d at 639. Here, the Alfound Plaintiff not
credible for the first reason, ajj;mg Plaintiff's activities contrmdict her other testimony. Tr. 23.
The ALJ found that the treatment record reflé¢etsnore active lifestyle than [Plaintiff] alleges”
and “[h]er allegations @t she must lie down most of theydare not consistent with her daily
activities.” Tr. 23. The ALJ’s coettion is not supported by thecord. Although Plaintiff stated

that she lies down “for the majoritf the day if [she] can,” shearified that on bad days she lies
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down for 8-10 hours and on good days she lies dowa-tbhours. Tr. 58. Plaintiff's activities are
not inconsistent with her claim. The ALJ relien the fact that idanuary, 2013, Plaintiff was
“seeing her children regularly, wasesident of her [group home&nd was going to school part-
time.” Tr. 23. The fact that Plaintiff was “seeingr lehildren regularly” isnot incompatible with
Plaintiff lying down much of the day. Additionallflaintiff explained thabeing president of her
group home was actually an easy jbhat only required her to pride over one weekly meeting
that lasted 45 minutes to dmur. Tr. 59-60. With regard tthe community clbege classes,
Plaintiff was enrolled in only terclasses, one of which only natce per week. Tr. 57. Plaintiff's
small course load and minimal activities are rextassarily inconsistentitir her need to lie down
4-6 hours a day, or even 8-10 hours a day.

The ALJ also noted that Plaiffithelped her cousin by drivinher around and helping with
a new baby. Tr. 23, 579, 581. The information inrémord regarding Plaiiff’'s assistance to her
cousin is limited to a few casual remarks madeeiocounselor. Tr. 579, 581. The extent to which
Plaintiff was assisting her cousim a day-to-day basis is unclear, and it appears from the record
that such assistance was a temporary arrangenneieied, there is no evidence that it lasted for
more than a few weeks. A vague reference to Figgrability to “help” her cousin during a short
timeframe is insufficient to discredit Ptaiff's subjective symptom testimony because
fiboromyalgia must be considered on a “longinalirecord,” given that fiboromyalgia symptoms

“can wax and wane.” SSR 12-2p; see Garrison, 759 F.3d at 1017 (citing Holohan, 246 F. 3d at

1205) (“Cycles of improvement and debilitatingrggtoms are a common occurrence, and in such
circumstances it is error for an ALJ to pick @ufew isolated instances of improvement over a
period of months or years and to treat thenadmsis for concluding elaimant is capable of
working.”).

In addition, the ALJ relied oa comment made by Plaintiff ®anselor that Plaintiff led an
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“active life.” Tr. 23. The Commissioner arguesattheading “an active lifestyle, including
cleaning, cooking, walking her dogs, and drivingafipointments” undermines credibility. Bray,

554 F.3d at 1227. In Bray, the claimant’s credibility was undermined because she claimed she
suffered from debilitating shortness of breath, sh& was able to walk her dogs, worked for two
years as a caregiver, and continued to smajareites. Id. at 1221, 1227. tdenone of Plaintiff’s

claims are contradicted by her activities. Furtheemdt]he mere fact thaa plaintiff has carried

on certain daily activities, such as grocery shogpdriving a car, or limiteé walking for exercise,

does not in any way detract fromeffh credibility as to [her] ovelladisability. One does not need

to be ‘utterly incapacitatedh order to be disabled.” Webb v. Barnhart, 433 F.3d 683, 688 (9th

Cir. 2005) (quoting Vertigan v. Halte?60 F.3d 1044, 1050 (9th C001)). Moreover, although

Plaintiff's counselor stated that Plaintiff “seems to haveaative life,” this observation was
primarily based on Plaintiff “helping her consi Tr. 581. As discussk above, Plaintiff's
assistance to her cousin appears to have geia short-lived and even during that period, the
extent of Plaintiff's involvement and activityMel is unclear. Thus, Pilatiff's supposed “active
lifestyle” is not a clear and conviimg reason to disedit her testimony.

The ALJ also found that Plaintiff's ability to attend classes, live with a friend, and serve as
president of her group home, wagonsistent with her clainde“social limitations.” Tr. 23.
However, the fact that Plaintiff was able to go to class, have a roommate, and preside over a 45
minute meeting, is not inconsistent witliohs of having some social limitations.

Finally, the Commissionargues that “if evidese exists to support methan one rational

interpretation, [the court] muskefer to the Commissioner'dision.” Batson v. Comm’r of Soc.

Sec. Admin., 359 F.3d 1190, 1193 (9th Cir. 2004). Ahé pointed to activities that amount to a
few hours per week and alleged that such actiwte® inconsistent witRlaintiff's claims about

lying down. Plaintiff testified that she lies wo 4-10 hours per day, depending on how she is
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feeling. Tr. 58. It is unclear hotlhe minimal activities cited by th&LJ would preclude Plaintiff's

claims. The ALJ’s findings must be supported bpstantial evidence ithe record. 42 U.S.C. §

405(g); see also Andrews, 53 F.3d at 1039. Hixe,ALJ’s finding that Plaintiff's claims are
contradicted by her activitieis not supported by substantialidence. Accordingly, Plaintiff’s
activities of daily living are not a clear andneincing reason to discoumlaintiff’'s subjective
symptom testimony.
E. Unemployment Claim

The ALJ found that Plaintiff claimed unemplognt, “indicating she felt able to work.”
Tr. 23. The Commissioner argues that the “[tjmned receipt of unenipyment benefits does

cast doubt on a claim of disability, as it shows tmatapplicant holds himself out as capable of

working.” Ghanim v. Colvin, 763.Bd 1154, 1165 (9th Cir. 2014). Although ttemtinued receipt
of unemployment benefits can undermine a clairsacredibility, here, Plaintiff was merely
applying for benefits. Tr. 578. There is no evidemtdhe record that Plaintiff ever received
unemployment benefits, in fact, although Plaintdfd her counselor thaghe was working on
getting unemployment, there is no evidence i@ tbcord that Plaintiff ever actually applied.
Furthermore, contrary to the AlsIfinding, it is clear from the reod that Plaintiff did not feel
able to work. Tr. 578 (“[Plaintiffaid she is still working on geg on TANF and has to sign up
for the JOBS program. She has some conckoutamanaging her pain, bdid have her doctor
limit her to 10 hours a week.”) Theogg, Plaintiff's attempt to obin unemployment benefits is
not a clear and convincing reason t@ce her subjectiveymptom testimony.
F. Attempting to Find Employment

The ALJ found that in Octobe2012, Plaintiff repded she was tryingp find a job. Tr.
23, 649. However, the mere fact that Plaintiff mipeed to find a job is insufficient to discredit

her. Webb, 433 F.3d at 688 (“TH#te claimant] sought employment suggests no more than that
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he was doing his utmost, in spite of his hedlbhsupport himself.”) Here, like in Webb, Plaintiff
was just trying to do her best to support herselffait, it appears that at the time in question,
Plaintiff was struggling tgay rent. Tr. 649. Thus, &htiff's attempt to fnd employment is not a
clear and convincing reasondiscount her credibility.

[l. Evaluation of Medical Opinion Evidence

As noted above, Plaintiff contends thae tALJ improperly rejected the opinion of Dr.
Wang and erroneously credit&t. Markus’ opinion over Dr. Wag’s. The ALJ is required to
consider all medical opinion evidence and is resipba$or resolving corlicts and ambiguities in

the medical testimony. Tommasetti v. Astrud33-.3d 1035, 1041 (9th Cir. 2008). In reviewing

the ALJ’s decision, the court does not assumertie of fact-finder, but instead determines
whether the decision is supporteddmpstantial evidence light of the recordas a whole. Matney
v. Sullivan, 981 F.2d 1016, 1019 (9th Cir. 1992).

The opinions of treating physicians are geflg accorded greateweight than the

opinions of non-treating physicians. Lester Chater, 81 F.3d 821, 830 (9th Cir. 1995). A

treating physician’®pinion that is not contradicted byettopinion of another physician can be

rejected only for “clear and convincing” reasoBaxter v. Sullivan, 923 F.2d 1391, 1396 (9th Cir.

1991). If, however, a treating physician’s opmi is contradicted by the opinion of

another physician, the ALJ mugirovide “specific, legitimat reasons” for discrediting the

treating physician's opinion. M@y v. Heckler, 722 F.2d 499, 502 (9th Cir. 1983). Specific,
legitimate reasons for rejecting a physician’sw@m may include its reliance on a claimant’s
discredited subjective complainisconsistency with the medical records, inconsistency with a
claimant’s testimony, or inconsistency with a elant’'s activities of daily living. Tommasetti,
533 F.3d at 1040. An ALJ may also “set forth sfieciegitimate reasons for crediting one

medical opinion over another.” Garrison, 759 F.3d at 1012.
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A. Dr. Jeffrey Wang

The ALJ only gave “some” weight to DWang’s opinion, finding that the “degree of
limitations described is not entirely supporteg the medical record, including his treatment
notes.” Tr. 24. The ALJ supported his conclusionpant, based on hisnfiling that there was no
evidence of complaints of edema and no eviddéhrceNang recommended that Plaintiff elevate
her legs. Tr. 24. However, the ALJ mischaraetedithe record, and the Commissioner concedes
that the “ALJ erroneously conaled there was ‘no evidence edema’ in Dr. Wang’s treatment
notes and ‘no evidence he recommended elevatiniggsen his treatment nes.’ ” Def.’s Br. at
12 (quoting Tr. 24.).

Nevertheless, the Commissioner contendssheh error was harmless because the edema
was related to a twisted ankle and resolveatththereafter. Def.’s Br. at 12; Tr. 396-97, 458,
460, 483. The Commissioner also mischaractetizesecord. Plaintiff's edema was not related
to a twisted ankle because the swelling was not contemporaneous. Tr. 398—-401 (In October of
2010, Plaintiff fell and twisted her right knee—rathigan her ankle. At the time, the doctor noted
that there was “[n]Jo obvious increased swelliagd Plaintiff did not report swelling until five
months later.). Furthermore, Plaintiff reported edema in both legs. Tr. 289, 394, 396-97, 458. In
addition, the edema did not resobfeortly thereafter, in Octobe2011—one year after the injury
to her right knee—Plaintiff reported edemabioth legs. Tr. 458. Additionally, in September of
2013, nearly three years after the injury, Dnompson observed edema and joint swelling upon
his examination of Plaintiff. Tr. 718. Dr. Wang hapeatedly recommenddiat Plaintiff elevate
her legs to reduce her edema. Tr. 396, 458, A82ecently as Octobeg2013, Dr. Wang reported
that “elevation helps her edema.” Tr. 702.

The Commissioner further argues that therewas harmless because Plaintiff alleged no

limitation in connection with the edema. Howeviercrafting the RFC, the ALJ failed to include
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Dr. Wang’s functional limitation tha®laintiff would need to elevather legs. Thus, the error was
not harmless.

Next, the ALJ found that the “degree of [DWang’s] limitations [was] not entirely
supported by the medical record, including lieatment notes.” Tr. 24. However, the ALJ
subsequently contradicted himself, finding thia “exertional limitations [Dr. Wang] describes
are generallysupported by the treatment record and are consistent with the residual functional
capacity.” Tr. 24 (emphasis added). The ALJ aspgcifically addressed one limitation, asserting
that “the record does not support a need for fretjabsences or breaks.” Id. The ALJ did not
explain his reasoning or cite toe record, and merely concluditt the record does not support
Plaintiff's need for frequent absences or beeaddowever, the record does support a need for
frequent absences and breaks. On the day that Plaintiff has two classes, she has to go home and lie
down in between classes and Plaintiff has to stmptake breaks when she walks from her car to
the classroom, which often results in her beete to class. Ti57, 67-68, 718, 722 (Dr. Wang
determined that Plaintiff was suffering frofdebilitating fatigue” and Dr. Thompson observed
that Plaintiff was experiencingijg swelling and extremity weaknegs®laintiff also testified that
on bad days she needs to lie ddier 8-10 hours and she wouldssiclass twice penonth due to
her chronic pain and anxiety. Tr. 46, 58, 66, 621, (Dk8 Thompson reported that Plaintiff was
suffering from back pain, joint pain, and neg&in. Licensed Professial Counselor (“LPC”)
Bednarz observed that Plaintliis had problems with “extreme pain” and “a lot of anxiety.”).
Thus, the record does support Plaintiffeeed for frequent absences or breaks.

The ALJ also asserts that Dr. Wang “pae[d] little supporting explanation for the
described limitations.” Tr. 24. DiWang provided some supportingpé&anations in his initial
response, and he elaborated in his seecesgonse. Tr. 701-03, 722-23.. WWang clarified that

Plaintiff's chronic pain causes “debilitating tifgue” and that Plaintiffs morbid obesity
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exacerbates her chronic pain. Tr. 722. Furthermbre,Wang noted that Plaintiff is “easily
overwhelmed with [the] stressors in her lifefidashe suffers from “chronic anxiety with panic
attacks.” Tr. 722. Additionally, as discussed abdlvere is ample evidence in the treatment record
supporting Dr. Wang’s limitations. Enefore, the purpted lack of support from the medical
record was not a legitimate reasfor rejecting Dr. Wang’s opinion.

Finally, the Commissionersserts that the RFC limitations are “consistent with Dr. Wang’s
opinion that Plaintiff had physicalnd mental limitations, evetmough the ALJ did not accept
every aspect of Dr. Wang’s opinions.” Def.’s. Bt 11. However, in professing to adopt an RFC
consistent with Dr. Wang’s apion, but failing to include Dr. Way's precise limitations, the ALJ
effectively rejected the doctor’s opinion. Siéenble, 2017 WL 3332256, at *4 (ALJ erred by
purporting to accept a doctor’s opinion withoexpressly including the doctor's proposed

limitation in the RFC)Bobbitt v. Colvin, No. 3:13-cv-01320-HZ, 2014 WL 2993738, at *9 (D.

Or. Jul. 1, 2014) (same). The Commissioner furéitgues that the ALJ does not err when he does
not reject evidence, but reasonably interpretsinot supporting a disdiby finding. Orteza v.
Shalala, 50 F.3d 748, 750 (9th Cir. 1995)._Ine@at the Court held that the ALJ reasonably
interpreted a doctor’'s ambiguostatement. Id. (Holding thahe ALJ properly concluded the

doctor’s statement that the claimant could “adapa tesedentary type job’ ” did not mean that
claimant couldonly perform “sedentary work.”). Herehowever, Dr. Wag left nothing to
interpretation in finding that Plaintiff's symptom#ould cause her to miss four days of work per
month. Tr. 702. Dr. Wang also conded that on most days, Plaif$ symptoms would worsen
over the course of a work day and she wouldit&ble to complete her work. Tr. 702. Dr. Wang
unambiguously concluded that Piaif could not perform any workn a regular and continuing

basis. SSR 96-8p (“A ‘regular and continuing basigans 8 hours a day, for 5 days a week, or an

equivalent work schedule.”). In order toeef Dr. Wang'’s opinion, the ALJ needed to provide
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specific, legitimate reasons and he failed to do so. Accordingly, the ALJ improperly rejected Dr.
Wang’s medical opinion.
B. Dr. Markus

The ALJ gave great weight to Dr. Mars’ opinion because Dr. Markus had the
opportunity to examine Plaintiff, he noted concaegarding control poirtenderness, his opinion
was consistent with other evidence including the medical records and Plaintiff's activity level, and
he provided extensive supporting explanationshisrassessment. Tr. 28n ALJ may “set forth

specific, legitimate reasons forediting one medical opinion ovanother.” Garrison, 759 F.3d at

1012.

The first reason the ALJ cited for giving greatight to Dr. Markusvas that Dr. Markus
had the opportunity to examirtee Plaintiff. Tr. 23. This i confusing reason for giving Dr.
Markus more weight than Dr. Wang, considgriDr. Markus only examined Plaintiff once for
twenty-five minutes, whereas Dr. Wang examineairRiff numerous timesver the course of at
least five years. Tr. 393-94, 396-97, 445-47, 454-70, 475-77, 602-04. Therefore, the fact that
Dr. Markus had one opportunity examine Plaintiff, is noa specific, legitimate reason for
crediting Dr. Markus’ opinion over Dr. Wang's.

The ALJ also gave great weight to Dr. Mas’ opinion because Dr. Markus “noted
concerns regarding control pbitenderness.” Tr. 23. This ratideasuggests that Dr. Markus’
opinion received great weight in péecause it raised concerns aboBtaintiff's alleged symptom
testimony. Such is not a valid reason foriigg great weight to a doctor’s opinion.

The ALJ also noted that Dr. Markus prouwld&xtensive supporting explanations” for his
assessment. However, a review of the recokeals that Dr. Markus merely filled out the
standard Social Sedty Administration MedichSource Statement check-box form and included

the standard examination repdri.the check-box portion of theeport Dr. Markus included an
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additional four sentences of explanation. Tr. TB-A close reading of Dr. Markus’ examination
report reveals that it consists almost entirella@ummary of the facts, followed by Dr. Markus’
conclusions. Tr. 710-15. In the entire report, therenly one brief pagraph that could be
characterized as “explanations.” The paragrapplains the fibromyalgia diagnosis, but is
internally inconsistent. Although Dr. Markus dreosed Plaintiff with fiboromyalgia, he then
explained that “today’s exam would not be consistent with classic fibromyalgia.” Tr. 714.
Accordingly, Dr. Markus’ purported “extensiveupporting explanations” do not constitute a
specific, legitimate reason foreatiting Dr. Markus over Dr. Wang.

Moreover, Plaintiff argues that the ALJ’s eaiice on Dr. Markus’ opian is further called
into question by the fact that Dr. Markus failedaddress any of Ptiff's impairments aside
from fibromyalgia. Most notably, Dr. Markus failéd diagnose Plaintiff witlosteoarthritis in her
knee or with morbid obesity. Pl.’s Br. at3.1Plaintiff had a weldocumented history of
osteoarthritis in her right knee, imcing MRI imaging. Tr. 93, 393, 396, 439-40, 446, 609, 682.
Dr. Markus noted that gintiff was 5 feet tall and weighe386 pounds, but failed to diagnose her
morbid obesity. Tr. 712. A BMI of 30.0 or abovedensidered obese and based on Plaintiff's
height and weight she had a BBF 65.61. SSR 02-120 C.F.R. Part 404, Subpart P, Appendix
1,85.G.2.b.

Additionally, Plaintiff alleges that Dr. Mkus’ clinical findings do not support his
conclusion with regard to Plaintiff's handlingdafingering limitations. Dr. Markus observed that
“several minutes” of repetitive aeities with her hands resulted increased pain, a “significant
slowing” of Plaintiff's activities and increased weakness. Tr. 713erEfore, Plaintiff argues, Dr.
Markus’ conclusion that Plairiticould frequently handle andniger, which would require 20-40
minutes per hour of bilateral hand activitwyas not supported by his clinical findings. See

DICTIONARY OF OCCUPATIONAL TITLES, (4th ed. 1991) Appendix O'he VE did indicate that a
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“frequent” limitation regarding handling andn§ering would allow for gainful employment,
however, an “occasional” limitation would phede gainful employment. Tr. 82. Although, Dr.
Markus’ conclusion that Plaintiff can frequentigndle and finger does appear to be inconsistent
with the doctor’s clinical findingsthe Commissioner is correctaththe reviewing court may not
reweigh the evidence and rewrite the limitation as “occasional” instead of “freg8ertBatson,
359 F.3d at 1193. Nevertheless, theonsistency in Dr. Markugpinion undermines the ALJ’'s
decision to credit Dr. M&us’ opinion over Dr. Wang’s.

The ALJ also gave Dr. Markuspinion great weight becausewas consistent with the
medical evidence in the recomhd Plaintiff's activities. Tr.24. Dr. Markus concluded that
Plaintiff could sit eight hoursstand four hours, and walk four hours of an eight-hour day. Tr. 22—
23, 714. Nothing in the medical record indicateat tRlaintiff was capable of such sustained
activities. With regardo standing and walking, &htiff experiences paim her right knee due to
osteoarthritis, that pain is worsened by walking] ahe struggles to walkrfeven short distances.
Tr. 67—68, 682. Furthermore, Plaintiff suffers frédebilitating fatigue” and has been diagnosed
as morbidly obese. Tr. 397-98, 458, 468-69, 470, 682, 722. There is no evidence in the
record that Plaintiff engages in any activitieattivould require her to be on her feet for four
hours in a day. With regard to sit, Plaintiff's uncontradicted tastony is that she struggles to
sit even for the duration of one class period. Stunkg able to get through it because it is broken
up by 1-2 breaks that are 10-15nmies long, the students get up and move around sometimes
during class, she has a special ergonomic chair fveddoy her doctor, and she is able to put her
feet up. Tr. 56-57, 6566, 665. Plaintiffudd not even get through thearing withotineeding to
stand up for a while. Tr. 55. Additionally, Plaintiff is not able to sit in the same position for more
than 15-20 minutes. Tr. 61, 320. On déyat Plaintiff has two classgshe has to go home and lie

down in between classes. Tr. 57. The ALJ's assettiat Dr. Markus’ opimn is consistent with
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the medical evidence and Plaintiff's activities@ supported by the record, and therefore, is not
a specific, legitimate reason for crediting Dr. Markus’ opinion over Dr. Waiitygs, the ALJ
improperly credited Dr. M&us’ opinion over Dr. Wang’s.

[1l. Lay Testimony

Plaintiff assigns error to the ALJ's eualtion of the lay tdBnony of Ms. Madina
Williams, Plaintiff’'s aunt. Lay witness testimony redimg the severity of a claimant’s symptoms
or how an impairment affects a claimant’s abitiywork is competent édence that an ALJ must

take into account. Nguyen v. Chater, 100 F.3d 1462, (@&7Cir. 1996) (citing Dodrill, 12 F.3d

at 918-19). In order to reject such testimony, Alhd must provide “reasons germane to each

witness.” Lewis v. Apfel, 236 F.3d 503, 511 (9thr.G2001). “Further, theeasons ‘germane to

each witness’ must be specific.” Bruce v.tiyg, 557 F.3d 1113, 1115 (9th Cir. 2009) (citation
omitted).

The ALJ found that Ms. Madina Williams’ tsmony was “partially credible” and gave it
“some weight,” but the ALJ determined that teeverity described was néilly supported by the
record.” Tr. 23. The ALJ also found that heatsiments appeared to be primarily based on
Plaintiff's self-report of sgnptoms which were not fully credible. Tr. 23. The ALJ never
articulated which parts of Ms. Madina Williams’ testimony were credible and which were not.
The Commissioner asserts that the ALJ need prdyide “arguably germane reasons” to reject
lay testimony and that the ALJ does not need to flyldmk his determinations to those reasons.”
Lewis, 236 F.3d at 512. In_Lewis, the ALJ spexfly cited to sevetainstances where the
witness’s testimony was inconsistewith the claimant’s testiony, whereas here, the ALJ failed
to specify in what way the record didot support Ms. Madina Williams’ testimony. Id.
Furthermore, rejecting lay witness testimony absymptom severity merely because it is not

supported by the medical record “violates S&R13, which directs the ALJ to consider the
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testimony of lay witnesses [even] whéehe claimant’s alleged symptoms areupported by her
medical records.” Smolen, 80 F.3d at 1289; see SSR 88-13. Therefore, Jleeréd. in rejecting
Ms. Madina Williams’ lay testimony.

The Commissioner argues that the error was harmless because Ms. Madina Williams’
testimony was similar to Plainti. Where the ALJ has providetear and convincing reasons for
rejecting the claimant's symptom testimony, ahd lay witness has not described limitations
beyond those alleged by the claimant, the failtoeprovide germaneeasons for rejecting

the lay testimony may be harmless error. Molina v. Astrue, 674 F.3d 1104, 1122 (9th Cir. 2012).

Here, the ALJ failed to provide clear and caming reasons to rejed®laintiff's symptom
testimony, as such, the errorrgjecting Ms. Madina Williams’ testimony was not harmless.

V. Evaluation of Plaintiff's Obesity

Plaintiff alleges that the ALJ erred in evding her obesity. To comply with SSR 02-1p
the ALJ must have “consider[ed] tk&ects of [the claimant’s] obesityot only under the listings
but also . . . at other steps thfe sequential evaluation prese including when assessing an
individual’'s residual functional capacity.” SSR-1p. Here, the ALJ did not address Plaintiff's
obesity in the comixt of the RFC. The Commissioner assénat the ALJ’s RFC finding took into
account Plaintiff's obesity by limiting her to sedamyt work; however, the ALJ did not articulate
such a rationale. The Commissiomext argues that any error svaarmless because Plaintiff did
not point to any specific obesitglated functional limitations #t the ALJ should have included
in the RFC. Nevertheless, the Social Securggulations provide #t the Commissioner must
“also consider the possilii of coexisting or related conditions, especially as the level of obesity
increases.” SSR 02-1Here, Plaintiff was morbidly obeseeighing upwards of 330 pounds with
a BMI ranging from 54-65, and Dr. Wang noted tR&intiff's obesity “eacerbates” her other

impairments. Tr. Tr. 397-98, 458, 468-69, 470, 672, 682, 712, 722. Had the ALJ properly
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considered Plaintiff's obesity, he may have fourat ihwould have increasl the severity of her
other impairments.

The Social Security Regulations additionghisovide that “[OJur RFC assessments must
consider an individual’s maximum remaining abilitydo sustained work tgities in an ordinary
work setting on a regular andrdtmuing basis. A ‘regular andatinuing basis’ means 8 hours a
day, for 5 days a week, or an equivalent weckedule. In cases inwihg obesity, fatigue may
affect the individual’s pysical and mental ability to sustavork activity.” SSR 02-1p. Here, Dr.
Wang determined that Plaintiff's combined impagnts would impede her ability to do sustained
work activities; specifically, she would be absknir days per month and most days she would be
unable to work for a full eighbours. Tr. 702. The ALJ, in $iRFC determination, failed to
consider how Plaintiff’'s obesitgould have impacted her abilitp do sustained work activities.
Thus, the error was not harmless because it cdeeshid that the error was “inconsequential to

the ultimate nondisability decision.” Molina, 674 F.3d at 1115.

V. Remand
A reviewing court has discretion to remand action for further proceedings or for a

finding of disability and amward of benefits. See, e.&§tone v. Heckler, 761 F.2d 530, 533 (9th

Cir. 1985). Whether an action is remanded foraammrd of benefits or for further proceedings

depends on the likely utility of additionalqmeedings. Harman v. Apfel, 211 F.3d 1172, 1179 (9th

Cir. 2000).

In determining whether an award of beneftsvarranted, the court follows the “three-part
credit-as-true standard.” Gason, 759 F3d at 1020. Under thstandard the aot considers
whether: (1) the ALJ has failed pyovide legally sufficient reasomar rejecting evidence, (2) the
record has been fully develgpeand further administrative proceedings would serve no useful

purpose, and (3) if the impropertiiscredited evidence were crestitas true, the ALJ would be
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required to find the claimant disabled on remaddIfla court concludes # a Plaintiff meets the
three criteria of the credit-as-true standard, thenmproperly discredited evidence is credited as
true and remand for an award of benefits pprapriate unless “the record as a whole creates
serious doubt as to whether the claimant isfact, disabled within # meaning of the Social
Security Act.” 1d. at 1021 (citations omitted).

Here, the first requisite is met. As discusssbove, | conclude that the ALJ failed to
provide legally sufficient reasons for rejecting evidence and that his decision contained errors of
law. As to the second requisite, this record, | find thathe record is fully developed and further
administrative proceedings would serve no useful purpose. To determine whether the record is
fully developed, the court looks to whether there argnfficant factual conflicts in the record

between [the claimant’s] testimony and objeetmedical evidence.” Treichler v. Commissioner

of Social Sec. Admin., 775 F.3d 1090, 1105 (Gth 2014) (emphasis added). Here, although the

ALJ relied on Dr. Markus’ opinion in finding th&laintiff was capable of sedentary work, Dr.
Markus only considered Plaintiff’fiboromyalgia and did not assdbe effects of Plaintiff's other
impairments. Dr. Wang was Plaiiiis treating physician for ovefive years and he provided a
comprehensive assessment of Plaintiff's abditisased on the combined effects of all her
impairments, including: morbid obgy, chronic pain, right kneesteoarthritis, chronic anxiety,
PTSD, panic disorder, and fiboromyalgia. Tr. 393-94, 396-97, 445-47, 47577 454-70, 602-04,
702, 722.

Furthermore, Dr. Wang’s opinion is corsist with treating physian Dr. Thompson’s
opinion, which noted that Plaiff was suffering from back pa, joint pain, joint swelling,
extremity weakness, and anxiety. Tr. 718. Dr.ng/a opinion is also consistent with the
observations of treating PhysicianAssistant Erik Bates, who mat Plaintiff's morbid obesity,

and treating counselor Bednarz wieported Plaintiff's struggles withnxiety, panic attacks, and
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PTSD. Tr. 400-01, 472, 622, 625. Additionally, Dr. Wargp#ion is consistent with Plaintiff's
testimony as well as Ms. Madina Williams’ laystienony. Dr. Wang determined that Plaintiff
would miss four days of work per month duehtey combined impairments; however, Dr. Markus

did not address whether Plaint#fimpairments would cause her to be absent from work. Tr. 702,
704-15. The crucial question is tleatent to which Plaintiff'scombined impairments would
interfere with her ability to sustain work agtigs on a “regular and continuing basis.” SSR 96-8p.
Accordingly, further administrative proceedings would not serve “a useful purpose” because the

“crucial questions” have been resolved. See Brown-Hunter v. Colvin, 806 F.3d 487, 496 (9th Cir.

2015); Treichler, 775 F.3d at 1101, 1105. Thus, them@isignificant conflicbetween Plaintiff's
testimony and the objective medicatord._Treichler, 775 F.3d at 1105.

As to the third requisite, if the discredited evidence were credited as true, the ALJ would
be required to find Plaintiff disabled on remartdéuse Dr. Wang determined that Plaintiff would
miss four days of work per month and the VEtifeed that “[a] persn who would miss two or
more days per month on a consistent basis avbelprecluded from gainful activity.” Tr. 72, 702.

If a court concludes, as in this case, thataan@ff meets the three criteria of the credit-as-
true standard, the improperlysdredited evidence is creditedtage and remand for an award of
benefits is appropriate unless “the recordaawhole creates serioububt as to whether the

claimant is, in fact, disabledithin the meaning of the Social Security Act.” Garrison, 759 F.3d at

1020-21 (citations omitted). Here, considering thenees a whole, | cohade that there is no
reason for serious doubt as to whether Plaintitfismbled. See Id. at 1021. As such, | have no
reservation crediting the erronebusliscredited testimony asug and remanding this case for

immediate calculation argayment of benefits.
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Conclusion
For the reasons discussed above, the Cononisss ultimate decision was not based on
substantial evidence and free of harmful legedre Accordingly, the Commissioner’s decision is
REVERSED and this case REMANDED for imdiate calculation and payment benefits.

DATED this 23rd day of October, 2017

/s/ John Jelderks
John Jelderks
U.S. Magistrate Judge
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